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PREFACE  TO  THIRD  EDITION. 


The  large  number  of  amendinentti  to  the  Code  of  Civil  Pro- 
cedure, made  by  the  last  legislature,  renders  a  third  edition  of 
this  little  book  necessary. 

The  sections  which  have  been  amended  are  ruled  out  with  a 
single  black  line,  and  those  which  have  been  repealed  are  cross 
ruled  with  ximilar  lines.  The  amendatory  sections  are  given 
numerically  in  the  appendix.  Where  additional  words  or 
clauses  have  been  inserted  in  the  text  they  are  printed  in 
italics.  Where  any  thing  has  been  left  out  from  the  old  sec- 
tion the  place  of  the  omission  is  marked  by  a  dagger' (t) ,  and 
sections  which  have  been  entirely  changed  in  phraseology  are 
headed  reconstructed. 

The  plan  erf  ruling  out  the  sections  amended  and  adding  the 
amendments  and  the  notes  in  the  form  of  an  uppendix  enabl&K 
the  publishers  to  offer  this  edition  for  little  more  than  half  the 
price  it  would  have  been  necessary  to  ask  if  the  whole  had  been 
re-set. 

It  is  believed  the  plan  of  the  work  will  commend  itself  to 
the  profession,  while  the  cross  references  and  references  to 
late  decisions  of  our  Supreme  Court,  will,  I  hope,  be  found 
useful. 

The  text  is  as  accurate  as  oft  repeated  comparisons  and  proof 
reading  can  make  it. 

WARBEN  OLNEY. 

May  5th»  1874. 


PR  EFACE. 


The  object  of  this  edition  of  the  Code  of  Civil  Procedure  is 
to  p^ive,  in  compact  form,  the  text  of  the  Code,  together  with 
amending  or  conflicting  Acts  of  the  last  session  of  the  legisla- 
ture, and,  by  means  of  notes  and  italics,  to  show  the  difference 
between  the  Code  and  the  present  law,  and  what  changes  have 
been  made,  from  time  to  time,  in  the  present  Probate  and 
Practice  Acts,  since  their  adoption. 

The  numbers  of  the  corresponding  sections  of  the  Probate 
and  Practice  Acts  are  given  in  the  parentheses. 

Where  existing  statutes,  other  than  the  Practice  and  Probate 
Acts,  are  incorporated  in  any  section,  they  are  referred  to  in 
the  notes  beneath  the  section. 

Where  the  Code  varies  from  the  present  law  only  by  the  ad- 
dition of  a  clause,  such  clause  is  printed  in  italics,  but  where 
there  is,  any  material  variation,  the  existing  statute  is  given  in 
full,  with  references  to  any  changes  ma<le  since  it«  original 
adoption. 

Sections  which  contain  i:)rovisions  not  heretofore  embraced 
in  our  statutes  are  preceded  by  "  (N.  S.)"  and  those  made 
e'xpressly  applicable  to  Justices'  Courts  arc  preceded  by  an 
asterisk. 

Tlie  references  to  decisions  ai-e  believed  to  contain  a  full  and 
accurate  list  of  those  bearing  directly  upon  the  particular  sec- 
tions under  which  they  are  given. 

I  hope  that  time  and  use  will  show  very  few  errors  or  omis- 
sions in  this  edition  of  the  Code.  The  very  short  time  allowed 
to  prepare  the  notes  and  references  for  the  printer  is  the  ex- 
cuse offered  for  any  defects  which  may  be  found  in  them. 

Every  possible  precaution  has  been  taken  to  insure  accuracy 
in  the  text  of  the  statute,  and  as  a  final  revision,  after  the 
whol(5  had  been  stereotyped,  the  proof  sheets  were  cai-efully 
compared  with  the  original  text,  and  the  few  immaterial  errors 
found,  noted  in  the  civato. 

WAKKEN  OLNEY. 

San  Fiu>risco,  August,  1H7*2.  ' 
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$  402 $  1989 

$  403 $  1986 

$  404 $  1987 

$  405.. $  1988 

$  406 $  1990 

$  407 $  3064 

$  408 $  3065 

$  409 ,.$  1991 

$  410 ;.$  1993 

$  411 $  1993 

$  412 $  1995 

$  413 $  1996 

$  414 $  1997 

$  415..    $  3067 

$  416 $  3068-9 

$417 g 

$418 •=: 

$  419 p 

$420 ^ 

$421 -I 

$422 g, 

$423 ^ 

$  424 $  3013 

$  425 $  3018 

$  426 $  3014 

$  427 $  3015 

$  428 $  3031 


11 


OOBBESPONBINO  SECTIONS-— PRACTICE  ACT  AND  CODE. 


Practice  Act.        Code  C.  P. 
$  429 $  a031 

$  430 $  ao3a 

$  431 i  3084: 

$  432 $  aoao 

$  433 $  aoa4 

$  434 $  aoas 

$  436 i  aoae 

$  436 $  aoaT 

$  437 $  a083 

$  438 $  a084r 

$  439 $  9085 

$  440 $  9086 

$  441,... $  aosr 

$  442 $  3088 

$  443 $  »093 

§  444 $  9096 

$  446 $  a09T 

$  446 $  1000 

$  447 $  1855 

$  448 $  198a 

$  449 (  1905 

$  450 $  lOOS-A^ 

$  451 ^  1906 

$  462 i  1901 

$  463 $  1900 

$  464 (  1930-81 

$  455 $  1061 

$  466 (  1068 

$  457 $  1069 

$  468 $  1070 

$  469 $  lOTl 

$  460 (  lora 

i  461 ^  1073 

$  462 (  1074 

$  463 $  1075 

$  464.  i i  1076 

^  466 $  1077 

§  466 '..(  1084: 


Practice  Act.         Code  C.  P. 

^467 $  1085 

$  468 $  1086 

$  469 $  1087 

^  470 i  1088 

(  471 $  1089 

$  472 $  1090 

$473     $  W^l 

$  474 (  looa 

$  475 $  1093 

$  476 $  1094: 

$  477 $  1095 

$  478 $  1096 

$  479 $  1097 

$  480 (  1«09 

$  481 $  laii 

$  482 $  laia 

$  483 $  iai3 

$  484 i  iai4 

I  485 $  iai5 

I  486 $  iai6 

$  487 $  laii 

$  488 $  iai8 

$  489 $  iai9 

$  491 $  ia»o 

$  492 $  ia»i 

I  493 $  ia»a 

$  494 $  loai 

$  495 $  loaa 

$  496 $  1033 

$  497 $  10*4 

$  498 $  1035 

$  499 $  1036 

$  600 $  1037 

$  501  Repealed  1856,  250 
$  502  Repealed  1855,  250 
I  603  Repealed  1855,  250 

I  504 $  1028 

$  605 ...$  loao 


COBBE8POin>INO  BBCnONS— PBACTICE  ACT  AND  COSE. 
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Practice  Act.        Code  C.  P. 

«  606 (  1080 

$  507 $  1081 

I  508 $  108» 

$  509  Canceled 

$  610 $  1088 

$  511 $  1086 

$  512 $  1036 

$  513 $  105t 

$  514 $  103T 

$  515 $  1008 

$  516 $  1004 

$  517 $  1005 

^  518 $  1006 

$  519 $  1010-10 

$  520 $  1011 

$  521 $  lOia 

$  522... $  1018 

$  523 1  1014 

$  524 $  1015 

^  525 $  104T 

$  626 i  1048 

$  527 i  1050 

$  528 i  105a 

4  529 i  1058 

$  130....^ i  1054 

^  531 $1046 

I  532 $  861 

I  534 $  84a 

$  535 $  88a 

$  536 i  889 

I  537 

$  538 $  889 

$  639 i  848 

J  540 $8** 

$  541 $  845 

$  542 M*^ 

$  543 $  849 

$  644 $  861 


Practice  Act.        Code  C.  P. 

$  545 $  86a 

$  546 $  863 

$  547 $864 

$  548 $805 

$  549 $ 

$  550 $  8T5 

$  551 $  865^88 

$  552 $  866 

$  553 $  86T 

$  554 $868 

I  555 $  869 

$  556 $  8T0 

$  557 $  8T0 

$  558 $870 

$  559 $870 

$  560 $870 

$  561 $  870 

$  562 $  870 

$  563 $870 

$  564 $870 

$  565 $  870 

$  566 $  870 

$567 $  1057 

$  568 $978 

$  569 $  870 

$  570 $  86a 

$  57X $  861 

$  572 $  851 

$  573 $  868 

$  574 $  855 

$  576 $  886 

$  677 $  887 

$  578 $  854-6-7 

$  579 $  469 

$  680 .....$  858 

$  681 $888 

$  682 $  883 

$  683 $  875-41 
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Practice  Act.         Code  0.  P. 

$  584 $  8T5-.6 

$  585 $  8X1 

$  586 $  sro-Ta 

$  587 $  881_a 

$  588 $  aso 

$  589 $  aaT 

^  590 $  885 

$  591 $890 

J  592 $  870-1 

$  593 $  881 

$  594 $  891-a 

$  595 $  894 

$  596 $  895 

$  597 $  898 

$  598 M^« 

$  599 $  897-900 

4  600 ^901 

$  601 $  90a 

$  602 $  904 

$  603 ^  oas 

$  604 $  911 

$  605 $91^ 

$  606.... $  918 

I  607 $  914^915 

$  608 $  916 

$  609 $917 

$  610 $  918 

$611 $  990 

J  612 $  oaa 

«  613 $  849 

$  614 $  849 

I  616.., $  906 

i  617..........$  907-9 

$  618...../...  $  910 

$  619 $  919 

$  620 $  »019 

$621 $  748 

$622 ....$657 


Practice  Act.        Code  0.  V, 

$  623 $  659 

$  624 $  974 

$  625 $  975 

$  626 $  976 

$  627 $  977 

$  628 $  978 

$  629 $  979 

$  630  Repealed  1854,  lOa 

$  631 $9584 

$  632  Repealed  1855,  250*. 

$  633 $  9«1 

$  634 $  9«8 

$  636, $  9«5 

$  636 ..$  9«9' 

I  637 $  930 

$  638 $  931 

$  639 ^938 

$  640 $  974 

$  641 ....$  988 

$  643 $  ia9-8l^< 

$  646 $  1055. 

$  646 $  1056 

$  647 $  1058 

$  650 $  1057' 

$  651 $  564-69 

$  652 $  564.69 

$  653 $  1108 

$  654 $548 

$  655« $  1918-19 

$  656 $888 

$  658 $886 

$  659 $887 

$  660 $  887 

$  661.... $  887 

$  662 $  887 

$  663 i  1051 

$  664 $  5»6 

$665 $  1«8* 


C0BBE8P0NDING  BECTIONS— FBOBATE  ACT  AND  CODi:. 
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Probate  Act.        Code  C.  P. 

$      2 $  1*94 

$     3 $  ia»& 

$    4 .$  laos 

I      6 $1299 

J      I    e $  laoa 

$    a $  i»99 

$     9 ^  ia99 

$  la $  i30» 

^  11 i  180» 

..$  12 ^1305 

I  13 i  ISO* 

$  14 $  1304r 

-$  15 $  1304r 

-  $  16 $  1803 

.  ^  17 J  1306^ 

$  18 $  130r 

-$  19 i  130» 

$  .'50 ,....$  131» 

4  .21 $  131& 

$  :52 $  i315 

^  $:ii3 $  i3ie 

$.24 $  131T 

$.25 $  1318 

..$    27.... \ $  13a» 

v$    28 $  1333 

i  i  .29 $  13a4r 

,  $    30 J  13aT 

.  $    31 $  13*8 

$    32 $  1389 

.   $    83 $  1330 

$    34 $  1381 

$    85....;....  $  188» 

$    .36 $  1383 

$    37 $  1338 

$  ,38 $  1339 

,.$    39 $  1340 

$   40 $  1341 


Probate  Act.         Code  C.  P. 

$  41 $  1349 

$  42 $  1350 

$  43 $  1351 

$  44 $  135a 

$  45 $  1363 

$  46 $  1354 

$  47 ,...$  1355 

$  48 $  1350 

$  49...     .         $  1856 

J  60 $  136<J 

$  51 $  1361 

$  62 $  1365 

$  53 $  1366 

$  54 $  136T 

$  65 $  1369 

$  56 $  13T0 

$  57 $  1368 

$  68 $  1311 

«  59 $  13Ta 

$  60 $  1373 

$  61 $  13T4 

$  62 $  1875 

$  63 $  1376 

$  64 $  1377 

$  65 $  1378 

$  66 $  1379 

$  67 l  1888 

$  68 $  1384 

$  69 $  1385 

$  70 $  1886 

$  71 $  136a 

$  72 $  1387 

$  73 i  1388-90 

«  74 $  1391 

$  76 $  139a 

$  76 $  1893 

$  77 $  1896 

^  78 $  1397 


u 
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OOfiSEfiPONDIMO  SEOTEOKS — ^FBOBATE  ACT  Ain>  CODE. 


Probate  Act.         Code  O.  P. 

$    79 $  1398 

I    80 $  1399 

I    81 $  1400 

I    82 $  1401 

^    83 $  140a 

^    84 $  1403 

^    85 $  1404 

«    86 $  1405 

^    87 ^  1406 

4  88 $  1411 

•$    89 4  14ia 

$    90 $  1413 

$    91 $  1414 

$    92 i  1415 

$    93 1  1410 

$    94 i  141T 

^    95 $  1411 

$    96 $  14585 

$    97 $  1436 

^    98 1  1433 

^    99 .^  14584 

$100 $  1437 

$  101 $  1438 

^  102 1  1439 

^  163 $  1480 

$  104 $  1433-38 

5  105 $  1443 

^  106 $  1444 

^  107 $  1445 

^  108 $  1446 

^  109 ^  144r 

^110 ^  1448 

^  111 ^  1449 

^  112 ^  1450 

i  113 ^  1451 

^  114 ^  1453-58 

^  115 $  1516 

#  IW $  1458 


Probate  Act.         CJode  C.  P. 

$  117 ....$  1459 

I  118 $  1460 

I  119 $  1461 

$  120 $  1464 

^  121 $  1465_'>a 

$  122 $  1466 

$  123 $  1467 

^  125 $  1468 

$  126 $  1469 

I  127 $  1470 

$  128 i  1490-91 

§  129 $1493 

5  130 $  1493 

^  131 $  1894-95 

I  132 $  1496 

I  133 $  1497 

$  134 $  1498 

$  135 $  1499 

$  136 $  1500 

$  137 J  1501 

$  138 $  1503 

J  139 $  1503 

;  140 $  1504 

$  141 $  1505 

4  142 i  1507 

$  143 i  1508 

$  144 $  1509 

$  145 $  1510 

$  146 $  1511 

I  147 $  1513 

$148 $1517 

$149 $  1518 

$  150 $  1533-3^ 

$  151.... $  1535 

$  152 $  1536 

$  163 $  1536 

$  153 $  1530-83 

$  154 $  1586 


COBBESPONDma  BEOnOlTS— PBOBATE  AOT  JOn>  COPE. 
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Probate  Act. 


Code  0.  P. 


65 $  158T 

66 $  1538 

57 $  1589 

68 $  1540 

59 $  1539 

60 1  1541 

61  1  1542 

62 $1543 

63 $  1644 

64 $  1545 


.$  1546 
.$  1547 
.$  1548^0 
.$  1551 
.$  1553 
.$  1553 


65 

66 

67 

68 

69....... 

70  ...  . 

71... $  1554 

72 $  1555 

73 $  1556 

74 $  1557 

75 $  1558 

76 $  1559 

77 $  1560 

78. $  1561 

79 $  1568 

80 i  1563 

81 $  1564 

82 $  1565 

83 $  1566 

84 $  1567 

85 $  1568 

86.; $  1569-70 

87 $  1569 


88. 
89. 
90. 
91. 
92. 


.$  1571 
$  1572 
.$  1573 
.$  1574 
.$  1575 


Probate  Act.         Code  C.  P. 

$  193 $  1576 

194 $  1581 

J,  195 $  158a 

$  196 J  1583 

$  197 $  1584 

$  198 $  1585 

$  199 $  1586 

5  200 $  1587 

$  201 $  1588 

$  202 $  1589 

$  203 $  1590 

$  204 $  1591 

$  205 $  1597 

$  206 $  1598 

$  207 $  1599 

$  208 $  1600 

$  209 $  1601 

$  210 $  looa 

$  211 $  1603 

J  212 $  1604 

$  213 $  1605 

$  214 .*.$  1606-5' 

$  216 ^  16ia 

$  216 $  1618 

$  217 $  1614 

^  218 J  1615 

$  219 $  1610 

$  220 $  1617 

$  221 ^  1618 

$  222 $  16aa 

$  228 ^  leas 

$  224 $  1634 

$  225 $  1635 

$  226 $  1636 

$  227 $  1637 

$  228 $  1638 

$  229 $  1639 

$  230 $  1680 
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Frobate  Act. 


Code  C.  P. 


$  231.. 
$  232. . 
$  233.. 
$  234. . 
$  235. . 
$  236.. 
$  237.. 
$  238.. 
$  239.. 
$  240.. 
$  241.. 
$  242.. 
$  243. . 
I  244.. 
$  245.. 
$  246. . 
$  247.. 
$  248.. 
$  249.. 
$  250.. 
$  251.. 
$  252. . 
$  253. . 
$  254.. 
$  255. . 
$  256.. 
$  257.. 
^  258.. 
9  259. . 
^  260.. 
$  261.. 
\  262.. 
$  263.. 
$  264.. 
I  265  . 
$  266.. 
$  267.. 
^268.. 


.$ 

.$ 

$ 

$ 

$ 

.* 

$ 

$ 

$ 

.$ 

.^ 

.$ 

.$ 


•J 


1631 

1633 

1633 

1635 

1636 

1636 

1637 

1638 

1643 

1644 

1645 

1646 

1647 

1648 

1649 

1650 

1651 

1652 

1653 

1658 

1659 

1660 

1661 

1661 

1661 

1661 

1669 

1665 

1666-67 

1668-69 

1675 

1677 

1676 

1678 

1679 

1680 

1681 

16S^ 


Probate  Act.         Code  C.  P. 

$  270 $  1683 

$  271 $  1684 

$  272 $  1085 

$  273 $  1086 

$  274 $  1091 

$  275 $  1099 

$  276 $  1093 

$  277 $  1095 

$  278 $  1090 

<i  279 $  lO^'' 

$  280 $  1098 

$  281 $  1*30 

$  282 $  1*11 

$  283 $  1*«T 

^  284 $  1*38 

$  285 $  1*39 

$  286 $  1**0 

$  287 $  1704-5 

$  283 $  ITIO 

$  289 $  1«^09 

$  290 $  "'11 

$  291 i  »093 

$  293 $  1713 

$  294 i  1010-17 

$  295 $  1718 

$  296 $  1719 

$  297 

$  298 

I  299 

$  800 

$  801 

$  302 $  17*0 

$  302 M''38 

$  302 $  1739 

$  304 j  1798 

$  305 $  17*0 

}805 $  1741-4a 

$  306 $  1730 
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COBBESFONDING  SE0TION&-~PEOBATE  ACT  AND  CODE.  18 

Probate  Act.        Code  0.  P.  Probate  Act.        Code  C.  P. 

$  807 $  II'SI  $  354 $  l«"y3 

^  308 $  Ifl'Sa  $  366 $  II'T^' 

$309 $  1«'83  $  356 $  H'l'S 

$310 $  W'S*  $  357 $  !«'«'» 

$  311 $  W35  $  368 $  H'SO 

$  312 $  «'8«  $  359 $  II'SI 

$  315 $  360 $  Ifl'Sa 

$316 §  ^361 $  1T83 

$317 55  $362 $1784: 

$318 i  $363 M^'SS 

$  319.........      S  $36^ ^  *^®® 

$320 a  $365 $  1787 

$321 4  $366 $lfl'88 

$322 S  $867 $1789 

$323 r^  $368 ^^^90 

$324 §  $369 $1806 

$325 i  $370 $1774 

$  326 ^  $  371 $  I'^'^a 

$  328 $  ia6»  $  372 $  1801 

$329 $  1*71  $  373 $  180a 

$  331 $  ia7a  $  374 $  1808 

$  836 $  174t7  $  375 $  1804 

$837 $1748  $376 $1805 

$  838 $  1749  $  377  $  1800 

$  339 $  1750  $  878 $  1«'93 

$  340 $  1751  $  879 $  II'O* 

$  341 $  175*  $  380 $  I'^dS 

$  342 $  1753-54         $  881 $  H^O* 

$  343 $  l^'S*  $  382 $  "^''O 

$844 $  I'^'S^  $  383 $  1807 

$  345 $  1758  $  384..   $  «'«'» 

$  346 $1759  $  385 $  1791 

$  347 $  1763  $  386 $  1797 

$848 $  1»«*  $  387 $  19'98 

$  349 $  1765  $  388 $  1799 

$850 $1768  $389 

$351 $1769  $390 

$352 $  1770  $891 

^  353 $  177a  $  392 


AN  ACT  TO  ESTABLISH  A 


CODE  OF  CITIL  PROCEDURE. 


The  People  of  the  State  of  California  represented  in  Senate 
and  ABsembly,  do  enact  as  follows : 


SBonoir  1.     Title  and  dirision  of  this  volumne. 


$  Im  This  Act  shall  bo  known  as  The  Code  of  Civil  Pbo- 
CEDUBE  OF  Gaufobnia,  and  is  divided  into  four  parts,  as 
follows : 

Pabt  I.  Of  Courts  of  Justice. 

II.  Of  Civil  Actions. 

in.  Of  Special  Proceedings  of  a  Civil  Nature. 

rV.  OfEvidetice. 


CODE  OF  CIYIL  PEOCEDUEE 


OF   OALIFOBNIA. 


PRELMMRY  PROVISIONS. 

SscmoN  2.  When  this  code  takes  effect. 

3.  Not  retroactive. 

4.  Rule  of  construction  of  this  code. 

5.  Provisions  similar  to  existing  laws,  how  coxuBtmed. 

6.  Tenure  of  office  preserved. 

7.  Construction  of  repeal  as  to  certain  officers. 

8.  Actions,  etc.,  not  affected  by  this  code. 

9.  Limitations  shall  continue  to  run. 

10.  Holidays. 

11.  Same. 

12.  C!ompiitation  of  time. 

13.  Certain  acts  not  to  be  done  on  holidays. 
U.  "8eal"defmed. 

16.  Joint  authorjity. 

16.  Words  and  phrases. 

17.  Certain  terms  used  in  this  code  defined. 

18.  Statutes,  etc.,  inconsistent  with  code  repealed. 

19.  This  act,  how  cited,  enumerated. 

20.  Judicial  remedies  defined. 

21.  Division  of  Judicial  remedies. 

22.  Action  defined. 

23.  Special  proceeding  defined. 

24.  Division  of  actions. 

25.  Civil  actions  arise  out  of  obligations  or  injuries. 

26.  Obligation  defined. 

27.  Division  of  injuries. 

28.  Injuries  to  property. 

29.  Injuries  to  the  person. 

80.  Civil  action,  by  whom  prosecuted 

31.  Crimiuul  actions. 

82.  Civil  and  criminal  remedies  not  merged. 

I 


21  PBELDHNAK  PBOVXSION8.  $$  9-0 

(  ^  This  code  takes  effect  at  twelve  o'clock  noon,  on  the 
first  day  of  Jannary,  eighteen  hundred  and  seyenty-three. 

$  3.    No  part  of  it  is  retroactive,  unless  expressly  so  de- 
clared. 
40al.l53-4. 

(  4.  The  rule  of  the  common  law,  that  statutes  in  deroga- 
tion thereof  are  to  be  strictly  construed,  has  no  application  to 
this  code.  The  code  establishes  the  law  of  this  State  respect- 
ing the  subjects  to  which  it  relates,  and  its  provisions  and  all 
proceedings  under  it  are  to  be  liberally  construed,  with  a  view 
to  effect  its  objects  and  to  promote  justice.  N.  Y.  C.  Civ. 
Pry;.  $  3. 

7CaL291:17GaL497. 

$  5.  The  provisions  of  this  code,  so  far  as  they  are  substan^ 
tially  the  same  as  existing  statutes,  must  be  construed  as  con- 
tinuations thereof  and  not  as  new.  enactments. 

$  B.  All  persons  who  at  the  time  this  code  takes  effect  hold 
of&ce  under  any  of  the  acts  repealed  continue  to  hold  the  same 
according  to  the  tenure  thereof,  except  those  of&ces  which  are 
not  continued  by  one  of  the  codes  adopted  at  this  session  of 
the  Legislature. 

$  t*  When  any  ofSce  is  abolished  by  the  repeal  of  any  act, 
and  such  act  is  not  in  substance  re-enacted  or  continued  in 
either  of  the  codes,  such  ot&ce  ceases  at  the  time  the  codes 
take  effect. 

$  8.  No  action  or  proceeding  commenced  before  this  code 
takes  effect,  and  no  right  accrued,  is  affected  by  its  provisions, 
but  the  proceedings  therein  must  conform  to  the  requirements 
of  this  code  as  far  as  applicable. 

JVhen  a  limitation  or  period  of  time  prescribed  in  any 
existing  sS^Wi^igracquiring  a  right  or  barring  a  remedy,  or 
for  any  other  purposS^hii^Tegun  to  run  before  this  code  goes 
into  effect,  and  the  same  oraS^ifiJM«gjtion  is  prescribed  in  this 
code,  the  time  of  limitation  continuestl^tiiii^nd  has  the  like 

effect  as  if  the  whole  period  had  begun  iiiiil  (  iiilVli „li  i  its 

adoption. 


$$10-16  PBELIMINAJIY  PBOVISIONS.  22 

$  10.  Holidays  within  the  meaning  of  this  code  are :  every 
Sunday,  the  first  day  of  January,  the  twenty-second  day  of 
February,  the  fourth  day  of  July,  the  twenty-fifth  day  of  De- 
cember, every  day  on  which  an  election  is  held  throughout  the 
State,  and  every  day  appointed  by  the  President  of  the  United 
States,  or  by  the  Governor  of  this  State,  for  a  public  faflt> 
thanksgiving  or  holiday. 

■first  dav  of  January,  the  twenty-second  day  of 

February,  or  th^weSt9'^Bnh«Aifi^^2&S§£2^  ^^^  upon  a 
Sunday,  the  Monday  following  is  a  holiday. 

$  la.  The  time  in  which  any  act  provided  by  law  is  to  be 
done,  is  computed  by  excluding  the  first  day  and  including  the 
last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also  ex- 
cluded. 

$  13.  Whenever  any  act  of  a  secular  nature,  other  than  a 
work  of  necessity  or  mercy,  is  appointed  by  law  or  contract  to 
be  performed  upon  a  particular  day,  which  day  falls  upon  a 
holiday,  such  act  may  be  performed  upon  the  next  business 
day  with  the  same  effect  as  if  it  had  been  performed  upon  the 
day  appointed. 

$  14.  When  the  seal  of  a  court,  public  officer,  or  person,  is 
required  by  law  to  be  affixed  to  any  paper,  the  word  "seal" 
includes  an  impression  of  such  seal  upon  the  paper  alone,  as 
well  as  upon  wax  or  a  wafer  affixed  thereto. 

3Gal.315;5Cal.  220 

$  15.  Words  giving  a  joint  authority  to  three  or  more  pub- 
lic officers  or  other  x)ersons,  are  construed  as  giving  such  au. 
thority  to  a  majority  of  them,  unless  it  is  otherwise  expressed 
in  the  act  giving  the  authority. 

$  IG.  Words  and  phrases  are  construed  according  to  the 
context  and  the  approved  usage  of  the  language ;  but  technical 
Avords  and  phrases  and  such  others  as  have  acquired  a  peculiar 
and  appropriate  meaning  in  law,  or  are  defined  in  the  succeed- 
ing section,  are  to  be  construed  according  to  such  peculiar  and 
appropriate  meaning  or  definition. 
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17.  Whenever  the  terms  mentioned  in  this  section  are 
em^^oyed  in  this  code,  they  are  employed  ia  the  senses  here- 
afte^ffixed  to  them,  except  where  a  different  sense  plainly 
appei 

1.  TJIb  term  "  signature"  indndes  any  name,  mark  or  sign 
written  -mtii  intent  to  authenticate  any  instrument  or  writing. 

2.  The  fvm '  *  writing  "  includes  both  printing  and  writing. 

3.  The  t^m  "land"  and  the  phrases  "real  estate"  and 
*'  real  propeii^'  include  lands,  tenements  and  hereditaments, 
and  all  rights  tnveto  and  interests  therein. 

4.  The  words  X^ersonal  property  "  include  money,  goods, 
chattels,  evidence  (\debt,  and  "  things  in  action." 

5.  The  word  "  pro^^rty"  includes  personal  and  real  prop- 
erty. 

6.  The  word  "montH^  means  a  calendar  month,  unless 
otherwise  expressed,  and  u^word  "year,"  and  also  the  abbre- 
viation "A.  D."  is  equivalel^  to  the  expression  "year  of  our 
Lord." 

7.  The  word  "oath"  inclu^  "affirmation"  in  all  cases 
where  an  affirmation  may  be  sulbtituted  for  an  oath ;  and  in 
like  cases  the  word  "swear"  inl^des  the  word  "affirm." 
Every  mode  of  oral  statement  undw  oath  or  affirmation  is 
embraced  by  the  term  "  testify,"  and^ery  written  one  in  the 
term  "  depose." 

8.  The  word  "  state,"  when  applied  to\he  diflferent  parts  of 
the  United  States,  includes  the  district  oXColumbia  and  the 
territories,  and  the  words  "United  States \may  include  the 
district  and  territories. 

9.  "Where  the  term  "person  "  is  used  in  thi^odo  to  desig- 
nate the  party  whose  property  may  be  the  sAiect  of  any 
offence,  action  or  proceeding,  it  includes  this  statX  any  other 
state,  government  or  country  which  may  lawfullyVwn  any 
property  within  this  state,  and  aU  public  and  private  ^rpora- 
tioDS  or  joint  associations,  as  well  as  individuals. 

10  The  word  "person"  includes  bodies  politic  andVor- 
porate. 

11.    The  singular  number  includes  the  plural,  and   tl 
plural  the  singular. 
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^iL  Words  used  in  the  masculine  gender  comprehend,  as 
well^cl|ft^feminine  and  neater. 

13.  'V^^s  used  in  the  present  tense  include  the  future, 
but  exclud(N^  past. 

14.  The  wor^^^will  **  includes  codicils. 

15.  The  word^S^mt "  signifies  an  order  or  precept  in  writ- 
ing issued  in  the  naml^  the  people,  or  of  a  court  or  judicial 
officer.  ^^^ 

16.  "  Process  "  is  a  wri^^r  summons  issued  ia  the  course 
of  judicial  proceedings.  ^^ 

17.  The  word  "vessel"  whenN^ed  with  reference  to  ship- 
ping, includes  ships  of  all  kinds,  steiSfihoats,  and  steamships, 
canal  boats,  and  every  structure  adapte^^be  navigated  from 
place  to  place.  ^V^ 

18.  The  term  "peace  officer"  signifies  al^ one  of  the 
officers  mentioned  in  section  eight  hundred  amLseventeen 
of  the  Penal  Code.  ^^^ 

19.  The  term  '  •  magistrate  "  signifies  any  one  of  theoK^rs 
mentioned  in  section  eight  hundred  and  eight  of  the  1^)!^ 
Code,  ^ 

(  18*  No  statute,  law  or  rule  is  continued  in  force,  because 
it  is  consistent  with  the  provisions  of  this  code  on  thesam^e 
subject;  but  in  all  cases  provided  for  by  this  code,  all  statutes, 
laws  and  rules  heretofore  in  force  in  this  state,  whether  consis- 
tent or  not  with  the  provisions  of  this  code,  unless  expressly 
continued  in  force  by  it,  are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former  law 
heretofore  repealed,  nor  does  it  affect  any  right  already  exist- 
ing or  accrued,  or  any  action  or  proceeding  already  taken, 
except  as  in  this  code  provided ;  nor  does  it  affect  any  private 
statute  not  expressly  repealed. 

$  19.  This  Act  whenever  cited,  enumerated,  referred  to,  or 
amended,  may  be  designated  simply  as  the  "Code  of  Civil 
Procedure,"  adding  when  necessary  the  number  of  the  seotito* 

$  $80.  Judicial  remedies  are  such  as  are  administered  by 
the  courts  of  justice,  or  by  judicial  officers  empowered  for 
that  pumoae  by  the  constitution  and  statutes  of  this  state. 
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$  SI*    These  remedies  are  divided  into  two  classes : 

1.  Actions;  and, 

2.  Special  proceedings. 

^  aa.  An  action  is  an  ordinary  proceeding  in  a  court  of 
Justice,  by  which  one  party  prosecutes  another,  for  the  en- 
forcement or  protection  of  a  right,  the  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public  offence. 

$  98.    Every  other  remedy  is  a  special  proceeding. 

$  $M^    Actions  are  of  two  kinds : 

1.  Civil;  and. 

2.  Criminal. 

$  35.    A  civil  action  arises  out  of— 

1.  An  obligation.' 

2.  An  injury. 

^^i^^^nobligation  is  a  legal  duty,  by  which  one  person  is 
bound  to  Iho  pb^^f^QB^noe  of  an  act  towards  another,  and 
arises  from — 

1.  The  contract  of  the  parties ;  or, 

2.  The  operation  of  law. 

^  587.    An  injury  is  of  two  kinds : 

1.  To  the  person;  and, 

2.  To  property. 

$  38.  An  injury  to  property  consists  in  depriving  its  owner 
of  the  benefit  of  it,  which  is  done  by  taking,  withholding,  dete- 
riorating or  destroying  it. 

^  39   Every  other  injury  is  an  iajury  to  the  pei'son, 
«S  aO-29are  taken  from  N.  Y.  0.  0. 1*.,  §§  5-14. 

^  30.  A  civil  action  is  prosecuted  by  one  party  against 
another  for  the  enforcement  or  protection  of  a  right,  or  the 
redress  or  prevention  of  a  wrong.   N.  Y.  C.  C.  P.,  $  16. 

(  31.  The  Penal  Code  defines  and  provides  for  the  prose* 
eution  of  a  criminal  action. 

(  83.  When  the  violation  of  a  right  admits  of  both  a  civil 
and  criminal  remedy,  the  right  to  prosecute  the  one  is  not 
mei^ed  in  the  other.    N.  Y.  C.  C.  P.,  $  18. 

c,  c.  p.— 8  C 
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OF  COURTS  OF  JUSTICE. 


TfTLB  I.      GOUBTB    OF   JusnOE— THEIB  ObOANIZATZON,   JUBIS- 
DICTION  AND  TeBMS.     ^$  33-152. 

Title  II.    Judicial  Officers.    $$  156-187. 

TrrLE  in.    Pbbsons  Invested  WITH  Judicial  PowEBS.  $$  190- 

259. 
Title  IV.     Mixistebial  Officebs  of  Coubts  op  Justice. 

$$  262-271. 
Title  V.     Pebsons  Invested   with  Ministebial  Powebs. 

$$  275^01 
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TITLE   I. 

OF  THEIR  ORGANIZATION,  JURISDICTION  AND  TERMS. 

Ohapter  I.    Of  ooubts  of  jtjsticb  m  general.  $$  33-34. 

II.   Of  the  coxtbt  fob  the  tbial  of  dcpeachhemts. 
$$35-38. 

III.  Of  the  supbeme  coubt.  $$40-50. 

IV.  Of  the  disteict  coubts.  $$  54-78. 
V.   Of  the  county  coubts.  $$  82-90. 

VI.    Of  the  pbobate  coubts.  $$  94-100. 
VII.   Of  the  municipal  cbiminal  coubt  of  ban  fbam- 

cisco.  $$  104-110. 
Vin.   Of  justices'  coubts.  $$  112-118. 
IX.    Of  police  coubts.  $  121. 
X.   Genebal  pbovisions  BESPECTma  coubts  of  jtts- 
tice.  $$  124-152. 


CHAPTEE   I. 

COURTS  OP  JUSTICE  IN  GENERAL. 

Sbotion  33.   The  several  Courts  of  this  State. 
34.   Courts  of  Becord. 

$  33.    The  following  are  the  courts  of  justice  of  this  State : 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  supreme  court. 

3.  The  district  courts. 

4.  The  county  courts. 

.  5.  The  probate  courts. 

6.  The  municipal  criminal  court  of  Son  Francisco. 

7.  The  justices'  courts. 

8.  The  police  courts. 

Based  upon  Stat.  1863,  p.  333,  adding  Municipid  Oriminal  Court,  (Stat. 
18e9-'70,  p.  528)^  and  substituting  "  police  courts  "  for  "recorders,"  etc 
Of  oourts  in  general  and  their  jurisdiction.    1  Cal.  485;  2  Cal.  74,806:  3 
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GaL  130:  4  OaL  368;  5  Oal.  43,  195,  237;  6  Cal.  143, 3d9, 685;  7  Gal.  65,  54;  8 
CaL  26, 562;  9  OaL  607,  697;  10  Cal.  49;  12  Gal.  128,  306;  13  Gal.  24;  16  Gal. 
432;  17  Cal.  547;  19  Cal.  210,  374;  21  Gal.  41%  438;  23  Cal.  585;  25  Gal.  49:  27 
Oal.  163 ;  30  GaL  435, 439 ;  31  GaL  342 ;  32  Gal.  241 ;  33  CaL  279, 505.  Hahn  vs. 
Kelley,34  Gal.  391;  37  GaL  69,  268,  458;  38  GaL  393;  39  GaL  157. 

^  34»    The  courts  enumerated  in  the  first  six  Bubdivisions 
of  the  preceding  section  are  courts  of  record. 


CHAPTER  IL 

OF  'Ilijfl  Ov>URT  FOR  THE  TRIAL  OF  IMPEACHMENTS. 

Section  35.  Members  of  the  court. 

36.  Jurisdiction. 

87.  Officers  of  the  court. 

38.  Trial  of  impeacduuents  provided  foif  in  penal  code. 

$  85.    The  court  for  the  trial  of  impeachments  is  composed 
of  the  members  of  the  senate,  or  a  majority  of  them 

^  36.  The  court  has  power  to  try  impeachments,  when 
presented  by  the  assembly,  of  the  governor,  lieutenant-gov- 
ernor, secretary  of  state,  controller,  treasurer,  attorney- 
general,  surveyor-general,  justices  of  the  supreme  court  and 
judges  of  the  district  courts,  for  any  misdemeanor  in  office 
Const,  art.  4,  §  18. 

&  37.    The  officers  of  the  senate  are  the  officers  of   the 
court. 

$  9S.    Proceedings  on  the  trial  of  impeachments  are  pro- 
vided for  in  the  penal  code. 

See  penal  code,  chapter  1,  title  II,  part  IL 


*«» 
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CHAPTEE  in. 

OP  THE  SUPREME  COURT. 

Sectton-40.  Members  of  the  court. 

41 .  Chief  Justice. 

42.  Jurisdiction  of  two  kinds. 

43.  Original  jurisdiction. 

44.  Appellate  jurisdiction. 

45.  May  reverse,  affirm  or  modify,  etc.,  remittitur. 

46.  Number  of  judges  necessary  for  the  transaction  of 

business. 

47.  Number  to  pronounce  judgment. 

48.  Court  always  open  for  certain  purposes. 

49.  Terms,  when  held,  additional  terms. 

50.  Terms,  where  held. 

$  40.  The  supremo  court  consists  of  a  chief  justice  and 
four  associate  justices,  elected  at  the  judicial  elections,  and 
holding  their  offices  for  the  term  of  ten  years  from  the  first  day 
of  January  next  after  their  election. 

Const,  art.  6,  fe§  2-3,  Stat.  1863,  333.    2  Cal.  198,  610. 

The  eligibility  and  reaidence  of  justices  is  provided  for  in  §  1% 

$  41.    The  justice  having  the  shortest  term  to  serve  is  the 
chief  justice. 
Stat.  1863.  323. 

[  An  Act  to  determine  who  must  act  as  Chief  Justice  of  the  Su- 
preme Court, 

Section  1.  That  Justice  of  the  Supreme  Court,  elected  by 
the  people,  who  has  the  shortest  term  to  serve  under  his  com- 
mission is  the  Chief  Justice  after  the  expiration  of  the  term  of 
the  present  Chief  Justice. 

Sec.  2.  In  case  two  or  more  of  the  Justices  of  the  Supreme 
Court  shall  be  equally  entitled  to  the  office  of  Chief  tfustice 
after  the  expiration  of  the  term  of  the  present  Chief  Justice, 
and  neither  of  the  two  shall  voluntarily  and  in  writing  waive 
his  right  to  bo  such  Chief  Justice,  then  such  Justices  shall 
dotermino  by  lot  which  of  them  shall  hold  such  office,  and  a 
record  of  the  allotment  or  waiver  shall  bo  entered  in  the  min- 
utes of  the  Court,  and  a  certified  copy  thereof  shall  be  trans- 
mittod  to  the  Secretary  of  State  and  be  filed  in  his  office. — 
Apitrovcd  March  14, 1872.    Statute  1871-2,  p.  364.  J 

^  4/8.    The  jurisdiction  of  this  court  is  of  two  kinds  : 
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1.  Original;  and, 

2.  Appellate. 

GenenUy.  5  Cal.  85, 90, 134, 143, 347;  7  Gal.  181 ;  8  CaL  297:  10  Oal.  249; 
n  Cal.  175;  14CaL  230;  15  Cal.  75;  19  Cal.  124;  20  Cal.  141,387;  21  Cal.  166; 
22  Cal.  82 ;  26  Cal.  383, 278 ;  28  Cal.  115;  81  OaL  107 ;  34  Cat.  28,  167 ;  36  Cal. 
328;3iC!aL437. 

Lha  ey^cnntti  ^nj-Aa^ii>i^nn  extends  to  the  issuance  of 
writs  of  mandate,  review',  pmniMiii^^^jg^eagcoipuB  and  all 
writs  necessary  to  the  exercise  of  its  appellate  juris: 

The  Const,  art.  6,  §  4,  priqr  to  18U2,  read:  "And  the  said  court,  and 
each  of  the  justices  thereof,  as  well  as  all  district  and  county  judges, 
shall  have  power  to  issue  writs  of  habeas  corpus  at  the  instance  of  any 
person  held  in  actual  custody.  They  shall  also  havo  power  to  issue  all 
other  writs  and  process  necessary  to  the  exercise  of  their  uppellato  juris- 
diction, and  shall  be  consorvators  of  the  i)eaco  thi'oughout  the  State." 

As  amended  in  1862,  in  reads :  "  The  court  shall  t;lso  have  power  to 
issue  writs  of  mandamus,  certiorari  and  prohibition,  and  habeas  corpus ; 
and  also  aU  writs  necessary  or  proper  to  the  complete  exercise  of  its  ap- 
pellato  jurisdiction ;  each  of  the  justices  shall  have  power  to  issue  writs 
of  habeas  corpus  to  any  part  of  tho  State,  upon  petition  on  behalf  of 
any  person  held  in  actual  custody,  and  may  make  such  writs  returnable 
before  himself,  or  the  supreme  court,  or  before  any  district  court,  or  any 
county  court,  in  the  State,  or  before  any  judge  of  said  courts." 

See  Stat.  1863. 334. 

The  provisions  concerning  the  writ  of  habeas  corpus  have  beenmserted 
in  the  Penal  Code,  Part  ii.  Title  xii. 

Mandamus.  25  CaL  26;  28  Cal.  63^;  36 Cal.  283;  39  CaL  189;  1  Cal.  143 ; 
14  Cal.  231; 

Certiorari.  25  Cal.  26,  95;  80  Cal.  96;  40  CaL  481 ;  1  Cal.  143, 152;  18  Cal. 
60;  21  Cal.  166. 

Habeas  corpus.  25  Cal.  26;  1  CaL  143;  11  OalL  222;  18  CaL  60t  22  Cal. 
179;  23  Cal.  585. 

Prohibition.   25  Cal.  26;  1  CaL  143. 

$  44.    Its  appellate  jurisdiction-extends — 

1.  To  all  civil  actions  for  relief  formerly  given  in  courts  of 
equity. 

2.  To  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  To  all  civil  actions  in  which  the  subject  of  litigation  is 
capable  of  pecuniary  estimation,  which  involve  the  title  or 
possession  of  real  estate,  or  the  legality  Qf  any  tax,  impost, 
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assessment,  toll  or  mnnkqMl  fine,  or  in  irluch  Use  demand, 
exdusire  of  interest,  or  the  Talue  of  the-propertT'  in-eonftro- 
Tersj,  amoontB  to  three  hnndrpd  doUazs. 

4.  To  all  special  proceedings. 

5.  To  all  cases  arising  in  the  probate  courts;  and, 

6.  To  all  i-riminmi  actions  amounting  to  felony,  on  qnestians 
of  law  alone. 

5  4  of  aitictotof  fliecoiMitHatiflfn.aei*atoodpriorto«TiM»n«lfn«nts<»f 
UG2,  vaa  as  foUom:  "The  supreme  oomt  shsll  haTe  si^ellate  juris- 
diction in  all  cases  trfaen  tbe  matter  in  disDate  exceeds  two  hundred 
dollan.  when  the  legality  of  any  tax,  toQ,  or  impost,  (v  monicipal  fine  is 
in  question,  and  in  all  crimioal  cases  amonoting  to  Hiaaj,  on  questions 
of  liw  alone.  »»»*»»»»»•••• 
And  as  amended  in  1SC2,  (stat.  IS61, 3U.)  is  as  follows:  **T1ie  supreme 
court  sliell  hare  appelate  jurisdiction  in  all  cases  in  equity;  also,  in  all 
cases  at  law  which  involve  the  title  or  possession  of  real  estate,  or  the 
legality  of  any  tax,  impost,  assessment,  toll  or  municipal  fine,  or  in 
which  the  donand,  exclusive  of  interest,  or  the  value  of  the  property  in 
controvert,  amounts  to  three  hundred  dcdlars;  also,  in  aD  cases  arinns 
in  the  inobate  courts:  and  also*  in  all  criminal  cases  amounting  to 
lelonjr,  on  questions  of  law  alone."    Stat.  1863, 3U. 

The  supreme  court  shall  havo  jurisdiction  to  review,  upon  appeal : 

First— A  final  judgment  in  any  of  the  cases  mentioned  in  the  preced- 
ing section ;  and  to  review,  upon  the  appeal  from  such  judgment*  any  in- 
termediate order  or  decision,  involving  the  merits,  and  necessarily 
affecting  the  judgment. 

Secood-r An  order  granting  or  refusing  a  new  trial ;  an  order  granting 
or  dissolving  an  injunction;  and  an  order  refusing  to  grant  or  dissolve 
an  injunction ;  and  any  special  order  made  after  final  judgment. 

Sub-division  3— Real  property:  31  CaL  140.  Tax,  etc.:  30  Gal.  96. 
Money  demands,  etc.:  ICaL  15;  2  CaL  156;  12GaLffiO;  ISCal^;  14  CaL 
278 ;  15  CaL  W6;  18  CaL  409, 693 ;  20  CaL  89,  173, 174;  S3  C^L  61, 199l  285;  27 
CaL  106:  28  Cal.  180 :  30  CaL  515;  31  CaL  as. 

Sub-division  4:  31  CaL  82. 

Sub-division  6:  5  CaL  295;  7  CaL  139. 166;  SO  CaL  98;  35  Cal.  390. 

$  45,  The  court  may  reverse,  affirm  or  modify  any  order 
or  judgment  appealed  from,  and  may  direct  the  proper  judg~ 
ment  or  order  to  bo  entered,  or  direct  a  new  trial  or  further 
proceedings  to  bo  had.  Its  judgment  must  be  remitted  to  the 
court  from  which  the  appeal  was  taken. 
Based  upon  Stat.  1863, 334.    See  §§  966,  957. 

^  46.  The  presence  of  three  justices  is  necessary  for  the 
transaction  of  business,  but  one  or  more  of  the  justices  may 
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transact  sncli  business  as  can  be  done  at  chambers,  and  may 
adjourn  the  court  from  day  to  day,  with  the  same  effect  as  if 
all  were  present. 

$  47,  The  concurrence  of  three  justices  i»  necessary  to 
pronounce  a  Judgment;  if  three  do  not  concur,  the  case  must 
be  reheard. 

Stat.  1863, 394|  "  §  11.  The  presence  of  three  justices  sh&ll  be  necessary 
for  the  transaction  of  business,  exoeptins  such  business  as  may  be  done 
at  chambers ;  and  the  concurrence  of  three  justices  shall  be  necessary 
to  pronounce  a  judgment.  Whenever  questions  of  importanco  ai>e  in- 
volved in  tho  cases  decided,  and  ore  passed  upon  by  the  court,  the 
reasons  or  gronnds  of  the  decision  shall  be  given  in  a  written  opinion 
accompanying  the  same."    13  Oal.  24. 

$  48.  For  the  purpose  of  issuing  writs  of  mandate,  review, 
prohibition,  habeas  corpus,  and  all  writs  necessaiy  to  the  ex- 
ercise of  its  appellate  jurisdiction,  filing  opinions  and  entering 
orders  and  judgments,  this  court  is  always  open  and  in  session. 

$  49.  There  must  be  four  terms  in  each  year,  for  the  hear- 
ing of  causes,  to  commence  on  the  second  Monday  of  January, 
April,  July  and  October.  Additional  terms  may  also  be  held 
by  order  of  the  court. 

Stat.  1863, 334:  "8  10.  There  shall  be  four  terms  of  this  court  in  each 
year  for  the  bearing  of  causes,  to  commence  on  the  first  Monday  of  Jan- 
uary, April,  July  and  October,  and  to  continue  until  the  fourth  Satur- 
day thereafter,  inclusive,  unless  all  the  cases  ready  for  hearing  are  sooner 
disposed  of.  If  all  the  cases  ready  for  hearing  be  not  disposed  of,  the 
terms  may  be  continued  so  much  longer  as  in  the  opinion  of  tho  court 
the  public  interest  shall  require.  The  court  shall  be  deemed  always  open 
for  the  filing  of  opinions  and  the  rendition  of  judgment  and  orders." 

Btat.  li!69-T0,  382:  "  §  10.  There  shall  bo  four  terms  of  tho  court  in  each 
yoar,  for  the  hearing  of  causes,  to  commence  respectively  on  the  second 
Monday  of  January,  April,  July  and  October.  The  court  shall  be  deemed 
always  open  for  the  filing  of  opiniona  and  the  rendition  of  judgments 
and  orders." 

Jhe  terms  of  this  court  must  be  held  at  the  capital 
of  the  state^^f^pajjgj^ooms  in  which  to  hold  tho  court,  and 
for  the  chambers  of  theiustSCWfiSiijyjotprovided  by  the  state, 
together  with  attendants,  furniture,  fuei^!gWfciji^i^i(ni(.ry, 
suitable  and  sufficient  for  the  transaction  of  business, 
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flMj^ji«ct  the  sheriff  of  the  county  in  which  it  is  held  to  pro- 
yidesncl^MHQgi^atten^ants,  furniture,  fuel,  lights  and 
stationery,  and  theS|)S!!9iM^22greof,  certified  by  a  majority 
of  the  justices  to  be  correct,  mus^S^pM^mtof  the  state 

Stat.  1863, 334.     .  ""^ 

Power  to  make  ruletk  §§  129-130.   To  change  place  of  bedding  court 

§  142 

An  Act  to  regulaie  PradAce  in  ihe- Supreme  Court, 

Approved  March  16, 1872. 
^1.  Every  civil  cause  on  appeal  in  the  Supreme  Court  must 
be  decided,  and  the  decision  of  the  Court  filed  within  six 
months  after  tlie  same  is  submitted ;  if  not  so  decided,  and  the 
decision  filed,  the  cause  may,  on  notice  of  either  party,  of  at 
least  thirty  days,  to  the  adverse  party,  be  again  placed  on  the 
calendar  for  a  re-argument. 

^  2.  Every  cause  which  shall  have  been  pending  on  appeal 
in  said  Court,  for  a  period  of  six  months  prior  to  the  taking 
effect  of  this  Act,  and  shall  have  been  submitted,  shall,  on 
notice  filed  and  served,  by  either  party  on  the  adverse  party 
and  the  Clerk  of  the  Court,  tliirty  days  before  the  commence- 
ment of  the  next  succeeding  term,  be  placed  on  the  calendar 
for  that  term  for  re-argument. 
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(  54k    The  state  is  diyided  into  seyenteen  jndicial  districts. 

[An  act  approved  Febmary  20th,  1672,  created  the  eighteenth 
judicial  district  by  a  diyiaion  of  the  seventeenth  district.] 

[An  act  approved  Marcl^  8th,  1872,  created  the  nineteenth 
and  twentieth  jndicial  districts  by  a  division  of  the  third, 
fourth,  twelfth  and  fifteenth  districts.] 

$  55.  There  must  be  a  district  court  held  in  each  of  the 
judicial  districta 

(  56.  The  judge  thereof  is  elected  by  the  electors  of  the 
district,  at  the  judicial  elections,  and  holds  his  office  for  the 
term  of  six  years  from  the  first  day  of  January  next  succeed- 
ing his  election. 

Const,  art.  YI,  §  5,  stat.  1863,  p.  335.  As  to  residence  and  elifiribility  of 
jndges,  see  §§  157-159.  As  to  appointment  in  case  of  vacancy.  See  polit- 
ical code.    11  Cal.  49, 77 ;  12  Cal.  378 ;  17  Cal.  IL 

^  5T.    The  jurisdiction  of  the  district  courts  extends — 

1.  To  all  civil  actions  for  relief  formerly  given  in  courts 
of  equity. 

2.  To  all  civU  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  To  all  civil  actions  (except  actions  of  forcibly  entry  and 
detainer)  in  which  the  subject  of  litigation  is  capable  of  pe- 
cuniary estimation,  which  involve  the  title  or  possession  of 
real  estate  or  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  mnfiicipal  fine,  or  in  which  the  demand,  exclusive  of  inter- 
eat,  or  the  value  of  the  properly  in  controversy,  amounts  to 
three  hundred  dollars. 

4.  To  all  special  proceedings  not  within  the  jurisdiction  of 
the  county  and  probate  courts,  as  defined  in  this  code. 

5.  To  the  issuance  of  writs  of  mandate,  review,  prohibi- 
tion, habeas  corpus,  and  all  writs  necessary  to  the  exercise  of 
its  powers. 

6.  To  the  trial  of  all  indictments  for  treason,  misprision  of 
treason,  murder  and  manslaughter. 

The  const,  art  vi,  prior  to  1862,  read ;  "  §  6.  The  district  courts  shall 
have  ozJsioal  juiisdiotioa,  in  law  and  equity,  in  all  civil  cases  where  the 
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amount  in  dispute  e'xceeds  two  hundred  dollars,  exclusive  of  interest. 
In  all  criminal  cases  not  otherwise  provided  for,  and  in  all  issues  of  fact 
joined  in  the  probate  courts,  their  jurisdiction  shall  be  unlimited."  As 
amended  in  1862,  it  reads :  "  §  6.  The  district  courts  shall  have  original 
jurisdiction  in  all  cases  in  equity ;  also,  in  all  cases  at  law  which  involve 
the  title  or  possession  of  real  property,  or  the  legality  of  any  tax,  im- 
I)Ost,  assessment,  toll,  or  municipal  fine,  and  in  all  other  cases  in  which 
the  demand,  exclusive  of  interest,  in  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars ;  and  also,  in  all  criminal 
cases  not  otherwise  provided  for.  The  district  courts  and  their  judges 
shall  have  power  to  issue  writs  of  habeas  corpus,  on  petition  by,  or  on 
behalf  of,  any  person  held  in  actual  custody  in  their  respective  dis- 
tricts." 

The  statute  1863, 335,  repeated  the  above  and  added :  "and  also  all  writs 
necessary  or  proper  to  the  complete  exercise  of  the  powers  conferred 
upon  them  by  the  constitution  and  by  this  and  other  statutes : "  it  also 
inserted:  "^21.  In  all  the  counties  of  this  State  the  district  courts 
shall  have  jurisdiction  to  try  and  determine  all  indictments  transmitted 
to  them  from  the  county  courts  in  the  cases  provided  by  law." 

Of  district  courts  in  general.  2  Cal.  309 ;  3  Gal.  219,  379,  389,  464 ;  4  Oal. 
185, 280, 342, 235;  5  Cal,  92,  117 ;  9  Cal.  19,  77,  607 ;  10  Cal.  495;  12  Cal.  433 ;  17 
Cal.  314 ;  21  CaL  166;  24  Cal.  93;  30  Cal.573 ;  32  Cal.  414 ;  33  Cal.  212,  484;  34 
Ual.  391 ;  36  Cal.  159, 193, 281, 552;  38  Cal.  85, 428 ;  39  Cal.  315;  40  Cal.  183. 

SuB-DinsiON  1:  5  Cal.  297;  7  Cal.  348;  21  Cal.  76;  24  Cal.  491;  3  6Cal. 
290,379;  36  Cal.  639. 

Sub-division  3:  Real  estate:  17  Cal.  67;  31  Cal.  140, 338;  38  CaL  683. 
Taxes,  etc. :  34  Cal.  575:  23  Cal.  327 ;  24  Cal.  61.  Money  demands,  etc. :  4. 
CaL  89 ;  5  CaL  95;  9  CaL  248 ;  34  CaL  28. 

Sub-division  5:  Mandamus:  26  Oal.  372;  39  Oal.  573,  244.  Certiorari - 
4  CaL  185 ;  7  Cal.  113 ;  8  Cal.  53 ;  23  Ofld.  492 ;  26  Oal.  372.  Habeas  corpus :  5 
CaL  S65;  26  CaL  372. 

Sub-division  6:  32  Oal.  140. 

$$  58-74.  Fix  the  terms  of  the  several  district  courts; 
these  as  modified  by  the  laws  of  the  nineteenth  session— 1871- 
72,  are  stated  in  the  foUawing  alphabetical  table. 

$  75.  The  terms  of  the  district  courts  must  be  held  at  the 
county  seats  of  the  several  countlea 

Sadi  term  must  be  held  until  the  business  is  dis- 
posed of,  orununKigNaiii^^Sj^ihe^^mmencemont of  some 
other  term  in  the  district. 
JEltat.l863,336;40OaLlSi 
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^  77»  The  court  may  adjourn  from  time  to  time  during  the 
term,  and  may,  when  the  public  conyenience  requires,  adjourn 
the  term  over  the  time  fixed  by  law  for  the  commencement  of 
another  term  in  the  same  district. 

Stat  1863,  236,  reads :  "And  may  be  adjourned  from  time  to  time  in 
the  discretion  of  the  cotiJt." 

4  78.  Judgments  and  orders  of  ibis  court  may  be  entered 
either  in  term  or  vacation. 

Stat  1863, 3S6L 
0.  0.  P.  4 
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CHAPTER  V 

OF  THE  COUNTY  COUBOSL 

SaDOXKnf  82.  Court  in  e«ftch  county. 

83.  Judges— election  and  tenufl  of. 

84.  Jurisdietion  of  two  kinds. 
86.  Original  jurisdiction. 

86.  Appellate  jurisdiction. 

87.  Presumptions  in  ^yor  of  judgments,  etc. 

88.  Terms  of  tbe  county  court  for  the  respectiye  eotmiieg; 

89.  Court  always  open  for  certain  ptuiposeB. 
96.  Terms  of  tbe  county  conrt^  where  held. 

$  8t9.  There  must  be  a  county  court  held  in  eiteh  of  fho 
couutieB,  by  the  county  judge  thereof. 

^  83.  The  county  judge  is  elected  by  th«  electors  of  the 
county,  at  the  judicial  elections,  and  holds  his  office  for  the 
term  of  four  years  from  the  first  day  of  January  next  8ae> 
ceeding  his  election. 

12  Cal.  304,.  409;  14  Cal.  180l 

^  84»   ThejuriadictloiiOif  this  ooort  Is  of  two  lands :  ' 

1.  Original;  and, 

2.  Appellate. 

ftCal. 62.279;  600. 14a:  19  OaL  6S1;»  Oia.ia7»21»;  a70aLCZ:»0aL 
99;40CaL642. 

^  .85.    Its  original  jurisdiction  extenda: 

1.  To  actions  to  prevent  or  abate  a  nuisance. 

2.  To  actions  of  forcible  entry  aud  detainer. 

3 .  To  proceedings  in  insolvency. 

4.  To  aU  special  cases  or  proceedings  in  which  the  lair 
giving  the  remedy  or  authorizing  the  proceedings,  confers  thb 
jurisdiction  upon  it. 

ti  Tn  tbn  inrnimrn  of  writs  of  mandate,  review,  prohibition^ 
habeas  corpu^RftU«]^^nt8  necessary  to  the  exercise  of  its 

6.  To  inquire,  by  the  intervention  oi'  a  I^MIs^jjrT^f  all 
nubUc  offonoes  committed  or  triable  in  the  county  .^^^^^^ 
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7.  To  the  trial  of  all  indictments,  except  for-  treason,  mis- 
prision of  treason,  murder  and  manslaughter. 

The  oonBtintioii  prior  to  18€2,  read:  **i  9.  The  oonnty  conrt«  shall 
have  each  joriddiction,  in  oases  arising  in  justices'  conrts,  and  in  special 
cases,  as  the  legislature  nuijr  prescribe,  bnt  shall  have  no  original  civil 
jurisdiction,  except  in  such  special  cases ;"  as  amended  in  1862,  it  reads : 
"8  8.  The  county  courts  shall  have  original  jurisdiction  of  actions  of 
forcible  entty  and  detainer,  of  proceedings  in  insolvency,  of  actions  to 
prevent  or  abate  a  nuisance,  and  of  all  such  special  cases  and  proceed- 
ings as  are  not  otherwise  provided  for;  and  also  such  criminal  jurisdic- 
tion as  the  legislature  may  prescribe;  they  shall  also  have  appellate 
jurisdiction  in  all  cases  arising  in  courts  held  by  justices  of  the  peace, 
and  recorders,  and  in  such  inferior  courts  as  may  be  established  in  pur> 
suance  of  section  one  of  this  article,  in  their  resi)ective  counties.  The 
county  judges  shall  hold,  in  their  several  counties,  probate  courts,  and 
praf  onn  such  duties  as  probate  judges  as  may  be  prescribed  by  law. 
The  county  courts  and  their  judges  shall  also  have  power  to  issue  writs 
of  habeas  corpus,  on  petition  by,  or  on  behalf  of,  any  person  in  actual 
custody  in  thor  respective  cotvnties." 

Stat.  1863,  p.  337:  "  k  32.  The  county  courts  shall  also  have  jurisdiction: 
<'  Firstr-To  inquire,  by  the  intervention  of  a  grand  jury,  of  all  public 
offences  committed  or  triable  in  their  respective  counties.    And, 

"  Second.  To  try  and  determine  all  indictments  found  therein,  for  all 
public  offences,  except  treason,  misprision  oLtreason,  murder  and  maor 
slaughter.  W 

"S  33.  When  an  indictment  isiound  in  the  county  court  for  treason, 
misprision  of  treason,  murder,  or  manslaughter,  it  shall  be  transmitted 
by  tiie  clerk  to  the  district  court  sitting  in  the  county,  for  trial,  except 
when  the  indictment  is  found  against  a  person  holding  the  office  of  dis- 
teict  judge,  when  it  shall  be  transmitted  to  the  district  court  of  such 
oAer  adjoining  district  as  the  county  court  may  direct. 

*'  S  34.  Indictments  found  in  the  county  court  shall  also  be  transmitted 
to  the  district  court  sitting  in  the  county,  for  trial,  whenever  the  ju^e 
of  the  county  court  is  disqualified  from  hearing  or  trying  the  same. 

'*  i  35.  The  county  courts  shall  also  have  jurisdiction  to  hear  and  de- 
termine all  cases,  civil  and  criminal,  appealed  thereto,  in  the  manner 
provided  by  law,  from  courts  held  by  justices  of  the  peace,  recorders, 
and  other  inferior  municipal  courts  in  their  respective  counties. 

*'  S  36.  The  county  courts  and  the  judges  thereof  shall  have  power  to 
Issue  writs  of  habeas  corpus,  on  petition  by,  or  on  behalf  of,  any  person 
in  actual  custody  in  their  respective  counties,  and  also  all  writs  neces- 
saiy  or  proper  to  the  complete  exercise  of  the  powers  conferred  upon 
them  by  the  constitution  and  by  this  and  other  statutes." 

k  7S6,  Penal  Code,  provides  for  trial  on  indictments  in  San  Frandsoo 
by  the  municipal  criminal  court. 

Sxm-DrvisiON  1 :   30  Cal.  573 ;  40  Gal.  396. 
Sux^i^IYISION  2:    19CaL374;28Cal.ll8. 
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Sub-division  4:   5 Gal. 43;  13 Cal.  145;  19GaLS51; 23Gal.  144;36GaL 63d. 
SuB-DiYisiOM  5:   Mandamns:  15  Gal.  91 ;  26  Gal.  651. 

$  86.  Its  appellate  jurisdiction  extends  toall cases  arising 
in  justices'  or  police  courts. 

9  Gal.  85;  32  Gal.  49;  35  Gal.  213 ;  26  Gal.  651 ;  37  GaL  454;  39  GaL  570 

$  87.  The  proceedings  of  this  court  are  construed  in  the 
same  manner,  and  with  like  intendments,  as  the  proceedings 
of  courts  of  general  jurisdiction,  and  to  its  records,  orders, 
judgments  and  decrees,  there  is  accorded  like  force,  effect  and 
legal  presumptions,  as  to  the  records,  orders,  judgments  and 
decrees  of  district  courts. 

See  Stat.  1863,  337 ;  stal.  1865-6,  75. 

$  88.  Fixes  the  terms  of  couniy  courts;  those  as  modified 
by  laws  of  the  nineteenth  session,  are  given  in  the  table  pre- 
ceding $  82. 

$  89.  For  the  purpose  of  hearing  and  determining  actions 
arising  under  the  forcible  entry  and  detainer  act  of  this  State, 
motions  for  new  trials,  and  the  entry  of  orders  and  judg- 
ments, this  court  is  always  open  and  in  session. 

See  Btat.  1863, 338 ;  stat.  1865-6, 75. 

$  90.  The  terms  of  the  county  courts  must  be  held  at  the 
county  seats. 

[Act  of  March  1, 1872,  provides:  "$  1.  Each  of  the  regular 
terms  of  each  county  court  shall  continue  until  the  next  regu- 
lar term  unless  the  business  of  the  court  is  sooner  disposed  of.  ] 


CHAPTEE  VI. 

OF  THE  PROBATE  COUBT. 

Section  94.  Court  in  each  county. 

95.  Judges  of. 

9C.  Judge  cf,  in  San  Francisco. 

97.  Jurisdiction  of. 
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Sbohon  98.    Presumptions  in  fayor  of  its  Judgments. 

99.    Terms  of  the  court  in  the  respective  counties. 
100.    Terms,  vhero  held. 

^  94»  There  znnBt  be  a  probate  court  held  in  each  of  the 
counties. 

$  95«  The  county  judge  of  each  county,  except  in  the  city 
and  coun^  of  San  Francisco,  is  the  judge  of  the  probate 
court. 

$  96.  In  the  city  and  county  of  San  Francisco  the  probate 
court  ia  held  by  a  probate  judge  elected  by  the  electors  there- 
of, at  the  judicial  elections,  and  who  holds  his  office  for  the 
term  of  four  years  from  the  first  day  of  January  next  succeed- 
ing his  election. 

$  97.    The  probate  court  has  jurisdiction — 

<^i"g^i<aai^MidijaceigejDroo^of  last  wills  and  testaments, 
and  to  admit  them  to  proof,  ^^^^""^^"^""^^^^"^^i^ 

2.  To  grant  letters  testamentary,  of  administration  and  of 
guardianship,  and  to  revoke  the  same. 

3.  To  appoint  appraisers  of  estates  of  deceased  persons. 

4.  To  compel  executors,  administrators  and  guardians  to 
render  accounts. 

5.  To  order  the  sale  of  property  of  estates,  or  belonging  to 
minors. 

6.  To  order  the  payment  of  debts  due  from  estates. 

all  dtstribyiiona  ol  property  or  es- 
tates of  deceased  persons. 

8.  To  compel  the  attendance  of  witnesses,  and  the  produc- 
tion of  tilde  deeds,  papers  and  other  property  of  an  estate,  or 
of  a  minor. 

9.  To  exercise  the  x>owers  conferred  by  title  xi,  part  iii,  of 
this  code. 

10.  To  make  such  orders  as  may  be  necessary  to  the  exer- 
cise of  the  powers  conferred  upon  it. 

Stat.  186 i, 339,  read  "probate"  instead  of  "proof,"  and  "partition" 
jostead  of  "distribution."    Seo  §§  85, 167,  and  noto  to  S  8."). 

38  CaL  8.5;  4  Cal.  310,  362;  5  Cal.  58,  432,  437;  6  Cal.  621,  Go2,  666;  10 
CaL  110.  495;  15  Cal.  22U;  18  Cal.  499,  478;  19  Cal.  188,  397;  20  Cal.  258.  G23;  22 
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Oal.  266;  23  Oal.  415,  427;  24  Oat.  114, 123, 187;  28  Oal.  182,  002;  29CtaLS0;  SS 
CaL  46;  34CaL  682;  85 Gal.  509. 392;  39  CaL  306. 

See  cases  quoted  under  appropriate  §§  begining  with  §  1294. 

$  98.  The  proceedings  of  this  court  are  construed  in  the 
same  manner,  and  with  like  intendments,  as  the  proceedings 
of  courts  of  general  jurisdiction,  and  to  its  records,  orders, 
judgments  and  decrees,  there  is  accorded  like  force,  effect  and 
legal  presumptions,  as  to  the  records,  orders,  judgment  aaid 
decrees  of  district  courts. 

Stat.  1863, 339,  reads:  "The  proceedings  of  the  probate  courtf,  Tnthin 
the  jurisdiction  conferred  oq  them  by  law."    See  cases  cited  under  §  97. 

$  99.  Fixes  the  terms  of  probate  courts;  these  as  modified 
by  laws  of  the  nineteenth  session  are  given  in  the  table  pire- 
ceding  $  82. 

$  100.  The  terms^f  the  probate-court  must  be  held  aifhe 
county  seats. 

[Act  of  March  1,  1872,  provides  that :  "$  2.  Each  of  the 
regular  terms  of  each  probate  court  shall  either  with  or  with- 
out intermediate  adjournment  continue  to  the  commencement 
of  the  next  term.] 


CHAPTEB  Vn. 


OP    THE    MUNICIPAL    CBIMINAL    COURT    OP    SAN 

FRANCISCO. 

Section  104.  This  coiirt  continued. 

105.  Judge— election  and  tenn. 

106.  JuriSQicticn. 

107.  Fresumptions  in  favor  of  its  judgmtmts. 

108.  Terms  of  court.  « 

109.  Where  held. 

110.  Officers  and  salaries. 


^ 
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$  104»  The  court  known  as  •  •  The  Knnicipal  Criminal  Court 
of  San  Francisco,"  is  herehy  continued,  with  the  jurisdictioB 
conferred  by  this  chapter. 

22  0al.473;  39Cal.517. 

$  105.  The  judge  thereof  is  elected  by  the  electors  of  the 
dty  and  county  of  San  Francisco,  and  holds  his  office  for  the 
term  of  four  years  from  the  first  day  of  January  next  succeed- 
ing his  election. 

SUt.  1870, 528. 

$  106.  Its  jurisdiction  extends  to  the  trial  of  all  indict- 
ments transmitted  to  it  for  trial  by  the  county  court  of  the  city 
And  comity  of  San  Francisco. 

Stat.  1870, 929.  S  796  of  the  penal  code  provides  that  all  indictments 
fonnd  and  triable  in  the  county  court  of  San  Francisco  must  be  trans- 
mitted to  this  court  for  trial. 

§  107.  The  proceedings  of  this  court  are  construed  in  the 
same  manner  and  with  like  intendments  as  the  proceedings  of 
courts  of  general  jurisdiction,  and  ta  its  records,  orders  and 
judgments  there  is  accorded  like  force,  effect  and  legal  pre- 
sumptions, as  to  the  records,  orders,  judgment  and  decrees  of 
the  district  court. 

Stat.  1870,  029. 

$  108.  There  must  be  six  terms  of  this  court  held  in  each 
year,  commencing  on  the  first  Honday  of  January,  March, 
May,  July,  September  and  November. 

Stat.  1870.  823. 

I  109.  This  court  must  bo  held  at  such  place  in  the  ciiy  and 
county  of  San  Francisco  as  may  be  fixed  by  the  board  of  super- 
Tisors. 

i  110.  The  provisions  of  sections  eight,  nine,  fifteen  and 
sixteen  of  an  act  to  establish  a  municipal  criminal  court  in  the 
ciiy  and  ooimty  of  San  Francisco,  approved  March  Blst,  1870, 
are  continued  in  force. 

The  Motioiui  named  r^lir  t9  the  appointment  etc.,  of  officers  of  the 
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OF   JUSTICES*   COUBTS. 

Sboxton  112. 

jastioes  of  the  peace  must  hold. 

113. 

JiiRticos— election  and  temu 

114. 

Civil  jurisdiction. 

115. 

Civil  jurisdiction  restricted. 

116. 

Territorial  extent  of  civil  jurisdiction. 

117. 

Criminal  jurisdiction. 

118. 

Courts,  where  held  and  When  open. 

^  UiS.  Every  justice  of  the  peace  must  hold  a  justice's  oottrt 
in  the  town  or  city  in  which  he  is  elected. 

Stat.'l863,  340.  , 

$  113.  Justices  of  the  peace  are  elected  by  the  electors  of 
their  respective  townships  or  cities,  at  the  judicial  elections,  and 
hold  their  offices  for  two  years  from  the  first  day  of  January 
next  following  their  election. 

Stat.  1863,  310. 

$  114.  The  civil  jurisdiction  of  these  courts  within  their 
respective  townships  or  cities  extends — 

1.  To  an  action  arising  on  contract,  for  the  recovery  of  money 
only,  if  the  sum  claimed,  exclusive  of  interest,  does  not  amount 
to  tiiree  hundred  dollars. 

2.  To  an  action  for  damages  for  injury  to  the  person,  or  for 
taking  or  detaining  personal  property,  or  for  injuring  personal 
property,  or  for  an  ir^ury  to  real  properly  tshere  no  isstie  is 
raised  by  the  answer  involving  the  plaintiff's  title  or  possession 
of  the  same,  if  the  damages  claimed  do  not  amount  to  three 
hundred  dollars. 

3.  To  an  axjtion  for  a  fine,  penalty  or  forfeiture,  not  amount- 
ing to  three  hundred  dollars,  given  by  statute  or  the  ordinance 
of  an  incorporated  city  or  town. 

4.  To  an  action  upon  a  bond  or  undertaking  conditioned  for 
the  payment  of  money,  not  amounting  to  three  hundred  dol- 
lars, though  the  penalty  exceed  that  sum;  the  judgment  to  be 
given  for  the  sum  actually  due.    When  the  payments  aro  tobe 
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made  by  instalments,  an  action  maybe  brought  for  each  instal- 
ment as  it  becomes  due. 

5.  To  an  action  to  recover  the  possession  of  personal  prop- 
erty, when  the  yalue  of  such  property  does  not  amount  to  three 
hundred  dollars. 

6.  To  take  and  enter  judgnfent  on  the  confession  of  a  de- 
fendant, when  the  amount  confessed,  exclusive  of  interest,  does 
not  amount  to  three  hundred  dollars. 

The  conatitation,  as  amended  in  18fi2,  provides  that  "  such  powers 
shall  not  in  any  case  trench  npon  the  jurisdiction  of  the  several  courts 
of  records." 

Stat.  1850, 179,  gave  jnrisdictiOn  where  amount  was  two  hundred  dol- 
lars or  under. 

Stat.  1863, 340,  gave  jurisdiction  if  the  amount  did  not  exceed  three 
hundred  dollars.  The  amendment  (1863-4,  '67)  limited  the  jurisdiction 
to  an  amount  lew  than  three  hundred  dollars. 

The  variations  between  this  section  of  the  code  and  stat.  1863-4,  '67  are : 
the  second  sub-division  of  stat.  1863-4,  '67,  read :  "  Or  for  injury  to  real 
or  personal  property  if  the  damages  claimed  are  less  than  three  hundved 
dollais."  The  fifth  sub-division  (omitted  in. the  code)  read:  "Of  an 
action  for  the  foreclosure  of  any  mortgage  or  the  enforcement  of  any 
lien  on  personal  ivoperty,  when  the  dobt  secured  is  less  than  three  hun- 
dred dollars,  exclusive  of  interest. ' '  The  eighth  contained,  in  addition  to 
the  text,  the  words  "  of  an  action  to  determine  the  right  to  a  mining 
claim  when  the  value  of  the  claim  is  less  than  three  hundred  dollars," 
and  the  ninth  sub-division  added :  "  Of  itroceedings  respecting  vagrancy 
and  disorderly  persons." 

Words  inUalic  were  not  in  previous  statutes. 

In  general.  2  Cal.  144;  5  Gal.  445;  6  Oal.  19;  7  Cal.  244:  8  Gal.  76;  9  Gal. 
85;  5  Cal.  296;  17  Gal.  67 ;  20  Gal.  282 ;  22  Gal.  169;  23  Gal.  86,  401;  24  Gal. 
61 ;  2B  Cal.  118 ;  29  Cal.  312 ;  33  Gal.  212,  318 ;  34  Gal.  321 ;  35  Gal.  269 ;  11  Gal. 

2W. 

Sub-division  1 :  5  GaL  230, 331, 445;  6 Oal.  447;  7  Cal.  104;  8  CaL  76;  22 
CaL  169,  465;  23  Gal.  61;  29 Gal.  307;  30  Gal.  545;  40 Cal. 629. 

STJ6-i>rvi8ioN  2 :   38  Gal.  683 ;  39  Gal.  319. 

SiTB-Divxsioir  6:   6  Gal.  76. 

SuB-DZVinoH?:    6  Gal.  19. 

$  115.  The  jurisdiction  conferred  by  the  last  section  shall 
not  extend,  however — 

1.  To  a  civil  action  in  which  the  title  or  possession  of  real 
property  is  put  in  issue.  ' 

C.  O.  P.--5 
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an  action  or  proceeding  against  ships,  yessels  or 
boats,  or  agaSiS'^tiii^Qj^ersor  masters  thereof,  when  the  suit 
or  proceeding  is  for  thei«co9S9^iil^ggmen^wageB  for  a  voy- 
age performed  in  whole  or  in  part  withou^S!^M4iEg_pf  this 
btate. 

Stat.  1063,  340,  reads:  "neoesmiljroomea  in  qneation,"  instead  of  "is 
pnt  in  issne." 

$  116.    The  civil  jurisdiction  of  justices*  courts,  within  an 
incorporated  ciiy,  extends  to  the  limits  of  such  city,  or  town- 
ship in  which  ihe  city  is  sitoated.    Mesne  and  final  process 
of  juibtices'  courts  may  be  issued  to  any  part  of  the  county  in 
which  they  are  held. 

SUt.  1863,  340. 


(  117.  These  courts  have  jurisdiction  of  the  following 
public  offenses  committed  within  the  respective  counties*  in 
which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  and  battery,  ^^r  either?^,  not  charged  to  have 
been  committed  upon  a  public  officer  in  the  discharge  of  his 
duties,  7«or  to  have  been  committed  with  such  intent  as  to 
render  the  offense  a  felony.w 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  a  MdU- 
ful  injuiy  to  property,  and  all  misdemeanors  punishable  by 
fine  not  exceeding  7*five  hundred  dollars.^*  or  imprisonment 
not  exceeding  '^six  monthsT*,  or  by  both  such  fine  and  impris- 
onment.   [Approved  March  1 1 ,  1876— in  effect  June  1st.  1 

'Amendment  of  1874  read  townships  or  cities.  ^ 

118,    These  courts  may  be  held  at  any  place  selected  by 
,  justice  holding  the  same,  in  the  township  or  city  for  which 
^  is  elected,  and  they  are  always  open  for  the  transaction  of 
business. 
Stat.  1863,311 


Bee  new  $  119  in  appendix. 
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CHAPTER  IX, 

OF  POLICE  COURTS 
6EOXION  121.    Organization*  etc.,  provided  for  in  political  code. 

$  laa.  Police  courts  are  established  in  incorporated  cities 
and  towns,  and  their  organization,  jurisdiction  and  powere 
provided  for  iu  the  political  code,  part  four. 

MCaLfi20. 


CHAPTER  X. 

GENERAL  PROVISIONS  RESPECTING  COURTS  OF 

JUSTICE. 

Abzzcle    I.    PuBLicrrr  of  theib  pnocESDiiros. 

II.    Incidentaij  pow£bs  and  ditties  of  oonsTS. 
III.    Judicial  days. 

rv.    Pboceedings  when  judges  do  not  attend  to  bold  ▲ 
couht. 
y.    Pabticulab  pbovisions  bespectino  the  places  of 

HOLDING  THE  COUKTS  OF  JTUSTICE. 

Tl.    Bbalb  of  the  coubts  of  justice. 


.       ARTICLE  X. 

PUBLICITY  OP  THE  PROCEEDINGS  OP  THE  COURTS 

OF  JUSTICE. 

Bboiion  124.    Sittings  public. 

126.    Limitation  on  preceding  section. 


r 
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$  1S4.    The  sittings  of  every  ootirt  of  Justioe  are  public, 
except  as  provided  in  the  next  section. 
Stat.  1863. 342. 

an  action  for  divorce,  the  court  may  direct  the 

trial  of  any  i88u^5^»*^j§8ijg^herein  to  be  private,  and  may 

exclude  all  persona  except  the  omcei3^SMMi«Q]y;J^^^^  parties, 

their  witnesses  and  cotmsel. 

Stat.  1663,  3& 


ABTIGLE  IL 

INCIDENTAL  POWERS  AND  DUTIES  OP  COUBTS. 

SaoTZON  128.    Powers  of  court  respecting  the  conduct  of  Judicial 
procoedings. 

129.  Courts  of  record  may  make  rales. 

130.  When  rules  take  effect. 

$  las.    Every  court  has  i)ower— 

1.  To  preserve  and  enforce  order  in  its  immediate  presence. 

2.  To  enforce  order  in  the  proceedings  before  it,  or  before 
a  person  or  persons  empowered  to  conduct  a  judicial  investi- 
gation under  its  authority. 

3.  To  provide  for  the  orderly  conduct  of  proceedings  before 
it  or  its  officers. 

4.  To  compel  obedience  to  its  judgments,  orders  and  pro- 
cess, and  to  the  orders  of  a  judge  out  of  oourt,  in  an  action  or 
proceeding  pending  therein. 

5.  To  control,  in  furtherance  of  justice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  manner 
connected  with  a  judicial  proceeding  before  it,  in  every  matter 
appertaining  thereto. 

6.  To  compel  the  attendance  of  persons,  to  testify,  in  an 
action  or  proceeding  pending  therein,' in  the  cases  and  manner 
provided  in  this  code. 

7.  To  administer  oaths  in  an  action  or  proceeding  pending 
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therein,  and  in  all  o&er  cases  where  it  may  be  nee^ssary  in 
the  exercise  of  its  powers  and  duti^. 

8.  To  amend  and  control  its  process  and  orders,  so  as  to 
make  them  conformable  to  law  and  justice.  • 

Sub-divisions  1, 2, 4  and  tha  first  olaose  of  sab-division  5,  substantially 
embrace  the  provisions  of  stat.  1863, 312, 365 ;  tho  other  sub-divisions  taken 
from  the  New  York  code,  embody  various  statutory  provisions  scattered 
through  our  laws,  or  well  settled  common  law  principles,  applicable  to 
the  powers  of  judicial  tribunals. 

^  189.  Every  court  of  record  may  make  rules,  not  incon- 
sistent with  the  laws  of  this  State,  for  its  own  government  and 
the  government  of  its  officers ;  but  such  roles  must  neither 
impose  a  tax  or  charge  upon  any  legal  proceeding  nor  give  an 
allowance  to  any  officer  for  services. 

Stat.  1863, 335:  186&-T0, 528. 

$  130.  The  rules  adopted  by  the  supreme  court  take  effect 
sixty  days,  and  those  adopted  by  other  courts,  thirty  days, 
after  their  publication 

Stat.  1863, 33S. 


ABTIOLE  m. 

JUDICIAL  DAYS. 

8ECIX0K 133.    Days  on  which  courts,  etc.,  may  be  held 

134.  Days  on  which  couits  shall  not  be  opened. 

135.  CJourt  appointed,  etc.,  for  those  days,  deemed  for 

next  day. 

$  138 .  The  courts  of  justice  may  be  held,  and  judicial  busi- 
ness may  be  transacted,  on  any  day  except  as  provided  in  the 

next  section. 
Stat.  1863, 343. 

$  134.  No  court  can  bo  opened,  nor  can  any  judicial  busi- 
ness be  transacted,  on  Sunday,  on  the  first  day  of  January,  on 
iha  fourth  of  July,  on  Christmas  or  thanksgiving  day,  or  on  a 
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day  on  which  the  general  or  the  judioial  election  is  held,  except 
for  the  following  purposes.: 

1.  To  give,  npon  their  request,  instmotions  to  &  jury  when 
deliberating  on  their  yerdict. 

2.  To  receive  a  verdict  or  discharge  a  jury. 

8.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  crimi- 
nal action,  or  in  a  proceeding  of  a  criminal  nature. 
Stat.  1863,  343. 

$  135,  If  any  of  the  days  mentioned  in  the  last  section 
happen  to  be  the  day  appointed  for  the  holding  of  a  court,  or 
to  which  it  is  adjourned,  it  is  deemed  appointed  for  or  adjourned 
to  the  next  day. 


ABTIGLE  rV. 

PBOOEEDINGS  WHEN  JUDGES  DO  NOT  ATTEND  TO 

HOLD  A  COUBT. 

SsOTzov  139.    Adjournment  of  courf  for  absence  of  judge. 
140.    The  same. 

$  139.  If  no  judge  attend  on  the  day  appointed  for  holding 
the  court,  or  on  the  day  to  uihich  it  may  have  been  adjovmed, 
before  noon,  the  sheriff  or  clerk  must  adjourn  the  court  until 
the  next  day,  at  ten  o'clock ;  and  if  no  judge  attend  on  that  day 
before  noon,  the  sheriff  or  clerk  must  adjourn  the  court  until 
the  following  day;  and  so  on,  from  day  to  day,  for  one  week. 

Stat.  ISeS,  344.    Words  in  itcUie  were  not  in. 

$  140.  If  no  judge  attend  for  one  week,  the  sheriff  or  clerk 
must  adjourn  the  court  for  the  term,  unless  the  judge y  by  tmt- 
ten  order,  directsU  to  be  adjourned  io  some  day  certain,  fixedin 
such  order,  in  which  case  they  must  so  adjourn  it. 

Stat.  1863,  344.    Words  in  Ualin  were  not  in. 

19  0al.  644;24Cal.  19. 
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ABTIGLE  V. 

PABTICULAB  PROVISIONS  BESPECTING  THE  PLACES 
OF  HOLDING  THE  COURTS  OF  JUSTICE. 

Section  142.    Judge  may,  in  certain  cases,  change  place  of  hold- 
ing court. 

143.  Parties  to  appear  at  place  appointed. 

144.  Booms,  etc.,  \rhen  judge  may  order. 

$  14*.  A  judge  authorized  to  hold  or  preside  at  a  court 
appointed  to  be  held  in  a  county,  city  or  town,  may,  by  an 
order  filed  with  the  county  clerk  and  published  as  he  may  pre- 
scribe, direct  that  the  court  be  held  or  continued  at  any  other 
place  in  the  city,  town  or  county  than  that  appointed,  when 
war,  insun'ection,  pestilence  or  other  public  calamity,  or  the 
dangers  thereof,  or  the  destruction  of  the  building  appointed 
for  holding  the  court,  may  render  it  necessary ;  and  may  in 
the  same  manner  revoke  the  order,  and,  in  his  disci-etion, 
appoint  another  place  in  the  same  city,  town  or  county,  for 
holding  the  court. 

Sut.  I86d,  344. 

$  143.  When  the  court  is  held  at  a  place  appointed  as  pro- 
vided in  the  last  section,  every  person  held  to  appear  at  the 
court  must  appear  at  the  place  so  appointed. 

Stat.  1863.  U4; 

$  144,  If  suitable  rooms  for  holding  the  district  courts, 
county  courts  and  probate  courts,  and  the  chambers  of  the 
judges  of  such  courts,  be  not  provided  in  any  county  by  the 
'supervisors  thereof,  together  with  attendants,  furniture,  fuel, 
lights  and  stationery,  sufficient  for  the  transaction  of  business, 
the  courts  may  direct  the  sheriff  of  such  county  to  provide 
such  rooms,  attendants,  furniture,  fuel,  lights  and  stationery, 
and  the  expenses  thereof  are  a  charge  against  such  county. 

sut.  1863,  »45. 

[  The  act  of  1863  was  amended  by  act  of  January  16,  1872, 
by  inserting  the  words  '*  municipal  criminal  courts  of  the  city 
and  county  of  San  Francisco;"] 
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ABTIOLE  TI. 

SEALS  OP  THE  COURTS  OP  JUSTICE. 

Section  147.  What  courts  have  seals. 

148.  Present  seals  to  continue. 

149.  Seals  for  courts,  not  now  provided  -with. 

150.  Private  seal  to  be  used,  when. 

151.  Seals,  by  whom  kept. 

162.    To  what  proceedings  to  be  affixed. ' 

f  147.    Each  of  the  following  conrts  has  a  seal : 

1.  The  supreme  court. 

2.  The  district  courts. 

3.  The  county  courts. 

4.  The  probate  courts. 

5.  The  municipal  criminal  court  of  the  ciiy  and  county  of 
San  Francisco. 

6.  The  police  court  of  the  city  and  county  of  San  Francisco. 

Stat.  1863.  344;  ISe^-tO,  988. 

$  14:8.  The  seal  now  used  by  the  supreme  court  shall  be  the 
seal  of  that  court ;  and  where  seals  have  been  provided  for  the 
district,  county  and  probate  courts,  municipal  criminal  and  the 
police  court  of  the  city  and  county  of  San  Francisco,  such  seals 
shall  continue  to  be  used  as  the  seals  of  those  courts. 

Stat.  1863,  344;  1865-«,  65. 

§  149.  The  several  district,  county  and  probate  courts,  for 
which  separate  seals  have  not  been  heretofore  provided,  shal 
direct  their  respective  clerks  to  procure  seals,  which  shall  be 
devised  by  the  respective  judges  of  such  courts,  and  shall  have 
the  following  inscriptions  surrounding  the  same : 

1.  For  the  district  courts:    "District  court, county, 

California."     (Inserting  the  name  of  the  county.) 

2.  For  the  county  courts :    "  County  court, county* 

California."    (Inserting  the  name  of  the  county.) 

3.  For  the  probate  courts :    "Probate  court, coontyi 

California."    (Inserting  the  name  of  the  county.) 

Stat.  1863.  344. 
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$  150.  Until  the  seals  devised,  as  provided  in  the  last  sec- 
tion, are  procured,  the  clerk  of  each  court  may  use  his  private 
seal,  whenever  a  seal  is  required,- 

Stat.  1863,  344 

$  151.     The  clerk  of  the  court  must  keep-the  seal  thereof. 

^45g-  The  seal  of  the  oourt  need  not  be  affixed  to  any  pro- 
ceedingstH^iiliQ^xoept — 

1.  To  a  writT^^^^^^ 

2 .  To  the  proof  of  a  wutT^titt^eappointment  of  an  executor, 
administrator  or  guardian.        ^^^^^^^ 

3.  To  the  authentication  of  a  copy  of^^fJNR^r  other  pro- 
ceeding of  the  court,  or  au  officer  tiiereof,  for  ^^^«||r)8e  of 
evidence  in  another  court.  ^^^ 

Stat.  1863.  344. 

First  sab-division  read  U^a  **BiUBmoiiftonrrit.'*  As  to  impreaaioii  of 
seal  on  paiier,  see  i  14. 


TITLE    II. 

OP  JUDICIAL  OFFICEBa 


Chafteb    I.    Of  judicial  officers  in  general. 

II.  Of  the  powers  and  duties  of  judges  at  chambers. 

III.  Particalar  disqualification  of  judges. 

rV.    Incidental  powers  and  duties  of  judicial  officers. 
y.    Miscellaneous  provisions  respecting  courts  and 
judicial  officers. 


CHAPTER  I. 

OF  JUDICIAL  OFFICERS  IN  GENERAL. 

Section  156.    QnaUflcationR,  as  to  residence,  of  justices  of  supreme 

oourt. 
167.    Qualifications,  as  to  residence,  of  district  Judges. 
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SsonoiT  158.  Places  of  residence  of  J  udges. 

159.  Residence  In  San  Francisco  constmed. 

160.  District  Jadges  may  hold  coorts  in  another  district. 

161.  County  and  probate  Judges  may  hold  court  in  a&Othei 

county. 

162.  County  or  probate  Jadge  who  may  hold  term  In 

another  county,  how  designated. 

$  156.  Xo  person  is  eligible  to  the  o£Sce  of  jostioe  of  the 
supreme  court  who  has  not  been  a  citizen  of  the  United  States 
and  a  resident  of  this  State,  for  two  years  next  preoeeding  his 
election. 

Stat.  1863,  333. 

$  157.  No  person  is  eligible  to  the  office  of  district  judge 
who  has  not  been  a  citizen  of  the  United  States  and  a  residenf 
af  this  State  for  two  years,  and  of  the  district  one  year,  next 
preceeding  Ms  election. 

Stat.  1863, 333. 

$  158.  Each  district  judge  must  reside  in  his  district,  and 
each  county  and  probate  judge  must  reside  at  the  county  seat 
of  his  respective  county. 

Stat.  1863,  335. 

$  159.  A  residence  ia  any  part  of  the  city  and  county  of 
Son  Francisco  is,  within  the  meaning  of  the  two  preceeding 
sections,  a  residence  in  the  judicial  districts  embracing  por- 
tions of  that  city. 

Stat.  1863, 335.     ' 


$  160.     A  district  judge  may  hold  a  court  in  any  county 
in  this  state  upon  the  request  of  the  judge  of  the  district  in 
which  such  court  is  to  be  held;  and  when,  by  reason  of  sick- 
ness, or  absence  from  the  state,  or  from  any  other  cause,  a 
court  cannot  be  held  in  any  county  in  a  district  by  the  judge 
thereof,  a  certificate  of  that  fact  must  be  transmitted  by  the 
clerk  10  the  governor,  who  may  thereupon  direct  some  other 
district  judge  to  hold  such  court,    tca  district  judge  may  hear 
and  determine  motions  in  actions  pending  in  any  district, 
upon  the  request  of  the  judge  of  the  district  in  which  the 
action  is  pending,  and  the  stipulation  of  the  parties  to  the 
action.    All  decisions  of  such  motions  shall  be  filed  and  en- 
tered by  the  clerk  of  the  court  in  which  such  action  is  pend- 
j.w    [Took  effect  March  9, 1876.] 
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{J»  Any  county  or  probate  judge  may  l^old  terms,  or 
portion^SSi^ms,  of  the  counly  or  probate  court,  and  perform 
any  or  all  iif  In^i^i  (i  of  county  or  probata  judge,  in  any 
other  county  of  this  Stat^f^^^rell  as  in  that  for  which  he  was 
elected*  in  cases  of  sickness  o^h^roper  judge,  or  to  hear, 
try,  adjudicate  and  determine  all  i  niifrTrHnniiiiilli  m  iu  which 
the  county  or  probate  judge  of  the  proper  couJltj^^mterested, 
or  has  been  employed  as  an  attorney,  or  is  disqualmStKtuLlaw 
from  tr3ring  or  adjudicating. 
Stat.  1867-8, 145;  40  Gal.  648. 

1^9.  When,  from  any  of  the  causes  mentioned  in 
prece&ljl^ction,  a  term,  or  portion  of  a  term,  of  th^i^fiity 
or  probate^^rt  cannot  be  held  in  a  county  by  a  cjjiiff^or  pro- 
bate judge  thei^^il^he  judge  disqualified  m^i^^y  consent  of 
the  parties  to  the  actNisor  proceedinsg^fmch  such  judge  is 
disqualified  from  adjudica^ki^degjd^jrate  the  county  or  probate 
judgo  of  some  other  county^^l^^^such  term  or  portion  of  a 
term ;  and  if  the  partie^m^^ius  toSi^sent,  a  certificate  of  thd 
fact  of  such  disqu^i^llSation,  or  in  theclM^^  sickness  of  the 
judge,  then  o^^fJef act  of  such  sickness  muS^^^transmitted 
by  t?ie  CQ^lrtyclerk  of  such  coimty  to  the  governo^^jio  must 
themtfl^on  direct  some  coimty  or  probate  judge  of  a  n^fti^r- 
county  to  hold  such  term  or  part  of  a  term. 
St%t.  1867-8, 145. 


CHAPTER  n. 

OP  THE  POWEES  AND  DUTIES  OP  JUDGES  AT 

CHAMBERS. 


Sbohon  166.    Powers  of  justices  of  supreme  court  at  chambers. 

166.  Powers  of  district  and  county  judges  at  chambers. 

167.  Powers  of  probate  Judges  at  chambers. 


^  165^67  POWSES  AlTD  DXJTIE8.  00 

^  165.  The  justices  of  the  supreme  couri,  and  etitik  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which  are 
usually  granted  in  the  first  instance  upon  an  ex  parte  applica- 
tion, except  writs  of  review,  mandate  and  prohibition,  and  may, 
in  their  discretion,  hear  applications  to  discharge  such  ordos 

and  writs. 
See  §43. 

$  106.  District  and  county  judges,  at  chambers,  may  grant 
all  orders  and  writs  which  are  usually  granted  in  the  first  in- 
stance upon  ex  parte  applications,  and  may,  at  chambers,  hear 
and  dispose  of  such  writs  and  of  motions  for  new  trials. 

Stat.  1863,  336.  "  §  2fi.  The  district  judges  shall,  at  all  reasonable 
times,  when  not  engaged  in  holding  courts,  transact  such  business  at 
their  chambers  as  may  be  done  out  of  court.  At  chambers  they  may 
grant  all  orders  and  writs  which  are  usually  granted  in  the  first  instaaee 
upon  an  ex  parte  application,  and  may,  in  their  discretion,  also  hear 
applications  to  discharge  such  orders  and  writs.  At  chambers  they  may 
grant  writs  of  mandamus,  certiorari,  and  quo  warranto,  and  may  hear 
and  dispose  of  such  writs,  and  also  all  motions  for  new  trials ;  judg- 
ments, and  orders  of  the  district  courts,  may  bo  entered  in  term  and 
vacation  "  The  same  language,  excepting  writs  of  man^Iunus,  oertioiari 
and  quo  warranto,  was  applied  to  county  courts  in  stat.  1863, 338. 

10 Cal.  344;  17 Gal  375;  27  Oal. 491;  30 Cal.630.561;  84 GaL  331;  36CU. M; 
37Cal.  15;8BOal.489. 

$  167.  The  judges  of  the  probate  court,  may^  atcfiambers, 
appoint  appraisers,  receiye  inventories  and  accounts  to  be  filed 
in  the  probate  court ;  suspend  the  powers  of  executors,  admin- 
istrators or  guardians,  in  the  cases  allowed  by  law ;  grant  spe- 
cial letters  of  administration  or  guardianship ;  approve  claims 
and  bonds ;  and  direct  tiie  issuance,  ftom  the  probate  courts, 
of  all  writs  and  process  necessary  in  the  exercise  of  their  power. 

Stat.  1863, 339,  read  "shall  have  power  in  TEoatioii,"  instead  of  **  may 
otohambers."   SB  Cal.  430. 
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CHAPTEB  in. 

PABTICULAR  DISQUALIFICATION  OP  JUDGES. 

BEonos  170.  When  dlBqualified. 

171.  Not  to  act  as  attorney  In  his  own  conit. 

172.  Gertaln  Judges  not  to  act  as  attorneys. 

173.  Ko  judicial  oflkcer  to  have  a  partner. 

(  170.  A  judge  cannot  act  as  such  in  any  of  the  following 
cases: 

1.  In  an  action  or  proceeding  to  which  he  is  a  party,  or  in 
which  he  is  interested. 

2.  When  he  is  related  to  either  party,  by  consanguinity  or 
affinity  within  the  third  degree,  computed  according  to  the 
rules  of  law. 

3.  When  he  has  been  attorney  or  counsel  for  either  party  in 
the  action  or  proceeding. 

Bnt  this  section  does  not  apply  to  the  arrangement  of  the 
calendar  or  the  regulation  of  the  order  of  business,  nor  to  the 
power  of  transferring  the  cause  to  another  county. 

Stat.  1863,  343,  did  not  contain  *'compated  according  to  the  rules  of 
law."   12  Gal.  523. 

$  171.  A  judge  cannot  act  as  attorney  or  counsel  in  a  court 
in  which  he  is  jadge,  or  in  an  action  or  proceeding  removed 
therefrom  to  another  court  for  trial  or  review,  or  in  an  action 
or  proceeding  from  which  an  appeal  may  lie  to  his  own  court. 

Stat.  1863. 343,  did  not  contain  '*  Mai  or." 

$  17^  A  justice  of  the  supreme  court,  or  judge  of  the  dis- 
trict court,  cannot  act  as  attorney  or  counsel  in  any  court  of 
this  State,  except  in  an  action  or  proceeding  to  which  he  is  a 
party  on  the  record. 

Stat.  1863,  343. 

$  173.  No  judge  or  other  elective  judicial  officer,  or  district 
court  commissioner,  shall  have  a  partner  acting  as  attorney  or 
counsel  in  any  court  of  this  State. 

Stat.  18(J3.  3:3. 

C.  0.  p.— d 
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CHAPTER  IV. 

INCIDENTAL    POWERS    AND    DUTIES   OF  JUDICIAL 

.  OFFICERS. 

Sbctxok  176.    General  powers  of  judges  out  of  ooiirt. 

177.  Powers  of  Judicial  officers  as  to  conduct  of  prooeecU 

ings  before  them. 

178.  Same. 

179.  Same. 

$  17ft.  A  judge  may  exercise,  oat  of  court,  all  the  powers 
expressly  conferred  upon  a  judge  as  contradistinguished  from 
the  court. 

$  177,    Eyery  judicial  officer  has  power — 

1.  To  preserve  and  enforce  order  in  his  immediate  pres- 
ence, and  in  the  proceedings  before  him,  when  he  is  engaged 
in  the  performance  of  an  official  duty. 

2.  To  compel  obecience  to  his  lawful  ordera,  as  provided  in 
this  code. 

8.  To  compel  the  attendance  of  persons  to  testify  in  a  pro- 
ceeding before  him,  in  the  cases  and  manner  provided  in  this 
code. 

4.  To  administer  oaths  to  persons  in  a  proceeding  pending 
before  him,  and  in  all  other  cases  where  it  may  be  necessary, 
in  the  exercise  of  bis  powers  and  duties. 

See  N.  Y.  C.  0.  P.  $8 184,  222. 

$  178,  For  the  effBctnal  exercise  of  the  powers  conferred 
by  the  last  section,  a  judicial  officer  may  punish  for  contempt, 
in  the  cases  provided  in  this  code. 

N.  Y.  C.  €.  P.  a  185.    See  cases  cited  tmder  S 1209. 

(  179.  The  justices  of  the  supreme  court,  and  the  judges 
of  the  district  and  county  courts,  have  power  in  any  part  of 
the  State,  and  justices  of  the  peace  within  their  respective 
counties,  and  police  judges  and  judges  of  municipal  courts, 
within  their  respective  cities  or  towns,  to  take  and  certify— 
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1.  The  proof  and  acknowledgment  of  a  conveyance  of  real 
property,  or  of  any  other  written  instrument. 

2.  The  acknowledgment  of  satisfaction  of  a  judgment  of 
any  court. 

3.  An  alfidavit  or  deposition  to  be  used  in  this  State. 

Stat.  1863,  34d,  did  not  contain  first  sub-division,  and  itd  third  sub- 
division  read :  "  aa  affidavit  or  depoflition  to  be  used  in  any  court  of  jus> 
tioe  in  this  State." 


CHAPTEB  V. 

MISCELLANEOUS  PROVISIONS  RESPECTING  COURTS 
AND  JUDICIAL  OFFICERS. 

SBOxxoir  182.    Subsequent  applications  for  orders,  when  prohibited. 

183.  Violation  of  last  section. 

184.  No  proceeding  affected  by  a  vacancy  in  office  of  Judge, 

etc.,  etc. 

185.  Proceedings  to  be  in  the  English  language,  except  in 

certain  counties. 

186.  Abbreviations  and  figures. 

187.  Means  to  be  used  to  execute  judicial  powers  in  certain 

cases. 

^  18^  If  an  application  for  an  order,  made  to  a  judge  of 
a  court  in  which  the  action  or  proceeding  is  pending,  is  refused 
lu  whole  or  in  part,  or  is  granted  conditionally,  no  subsequent 
application  for  the  same  order  can  be  made  to  any  court  com- 
missioner or  any  other  judge,  except  of  a  higher  coui't ;  but 
nothing  in  this  section  applies  to  motions  refused  for  any  in- 
formality in  the  papers  or  proceedings  necessary  to  obtain  the 
order. 

Stat.  18C3, 3^  transposed. 

^  183.  A  violation  of  the  last  section  may  De  punished  as  a 
contempt,  and  an  order  made  contrary  thereto  may  be  revoked 
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by  the  judge  who  made  it,  or  yacated  by  a  judge  of  the  court 
in  which  the  action  or  proceeding  is  pending. 
Btot.  1863, 345. 

^  184.  No  proceeding  in  any  court  of  justice,  in  an  action 
or  special  proceeding  pending  therein,  is  affected  by  a  vacancy 
in  the  office  of  all  or  any  of  the  judges,  or  by  the  failure  of  a 
term  thereof. 

Stat.  1863, 345,  aabstontially  the  same. 

$  185.  Every  written  proceeding  in  a  court  of  justice  in 
this  State,  or  before  a  judicial  officer,  except  in  the  counties  of 
San  Luis  Obispo,  Santa  Barbara,  Los  Angeles  and  San  Diego, 
must  be  in  the  English  language,  and  in  the  excepted  counties 
may  be  either  in  the  English  or  Spanish  language. 

Stat.  1863, 345,  transposed. 

(  186,  Such  abbreviations  as  are  in  common  use  may  be 
used,  and  numbers  may  be  expressed  by  figures  or  numerals 
in  the  customary  manner. 

See  Stat.  1863, 344. 

^  187.  When  jurisdiction  is,  by  this  code  or  by  any  other 
statute,  conferred  on  a  court  or  judicial  officer,  all  the  means 
necessary  to  carry  it  into  effect  are  also  given,  and  in  the  exer- 
cise of  the  jurisdiction,  if  the  course  of  proceeding  be  not 
specifically  pointed  out  by  this  code  or  (he  statutey  any  suitable 
process  or  mode  of  proceeding  may  be  adopted  which  may  ap- 
pear  most  conformable  to  the  spirit  of  this  code. 

From  N.  Y.  C.  0.  P.  %  243,  the  italicized  words  being  added  thereto. 

See  new  J  188  in  appendix. 


TITLE    III. 


OF  PERSONS  SPECIALLY  INVESTED  WITH  POWERS 
OP  A  JUDICIAL  NATURE. 

Ceapteb  I.    Of  jubobs. 

II.    Op  CX)tJET  COMMISSIONEBS, 
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CHAPTEB   I. 

OF  JUBORS 

ABUGLE  I.     JnBOBS  in  aSHEBAIi. 

n.    QuAunoAnoss  and  sxxmphonb  or  jubobs. 

m.     MaITNEB  of  SELECnKQ  AlID  BETUBSlNa  JXTBOBS  TOR 

OOXntTS  OF  BECOBD. 
IV.     TXME  AND  MANNBB  OF  DBAWINQ  JXJBOBfl  FOB  COXTBTS  OF 
BECOBD. 
V.     MaNNEB  of  STTMMONINa  JUBOB8  FOB  COUBT8  OF  BECOBD. 
Tt.     MaNNEB  of  SUMMONINa  JUBOBS  FOB  COUBXS  NOT  OF  BE- 
COBD. 
YII.     MaKNEB  OF  SUMMONINa  JXJXDEB  OF  INQT7E8T. 

Tin.    Obediekcs  to  sdmmons,  how  ENFOBCED. 
IX.    Of  impaneulxno  a  oband  jubt. 
X.    Of  laiPANEixiNO  a  tbial  juby  in  coxtbts  of  BEOOBD. 

XI.     Of  IMPANELLINa  A  TBIAIi  JUBT  IN  COUBTS  HOT  OF  BJZCOBD. 

XH.    Of  imfansuunq  JXTBiEa  of  inqxtxst. 

ABTICLE    I. 

JUBOBS  IN  GENEBAL. 

SsOnov  190.  Jury  defined. 

191.  Different  kinds  of  Juries. 

192.  Grand  Jury  defined. 

193.  Trial  jury  defined. 

194.  Number  of  a  trial  jury. 

195.  Jury  of  inquest  defined 

$  190«  A  Jury  is  a  body  of  men  temporarily  selected  from 
the  citizens  of  a  particular  district,  and  invested  with  power  to 
present  or  indict  a  person  for  a  pubUc  offence,  or  to  try  a 
question  of  fact 

^  191.    Juries  are  of  three  kinds : 

1.  Grand  juries. 

2.  Trial  juriefl. 

8.  Juries  of  inquest. 


$$  lOa-198  TUBOBS. 

(  19^    A  grand  jarj  is  a  body  of  men,  not  less  than  thu-- 
teen  nor  more  than  fifteen  in  nmnber,  returned  at  stated 
periods  from  citizens  of  the  connty,  before  a  court  of  compe— 
tent  jurisdiction,  and  sworn  to  inquire  of  public  offences  com- 
mitted or  triable  within  the  county. 

$  193.  A  trial  jury  is  a  body  of  men,  returned  from  the 
citizens  of  a  particular  district,  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine,  by  a 
unanimous  verdict,  a  question  of  fact. 

§§  190-193  are  taken  from  N.  Y.  O.  O.  P.    88  244-247 

$  194.    A  trial  jury  consists  of  twelve  men,  unless  the  par- 
ties to  the  action  or  proceeding  agree  upon  a  less  number. 
iBOaL  40a 

$  195.  A  jury  of  inquest  is  a  body  of  men,  summoned  from 
the  citizens  of  a  particular  district,  before  the  sheriff,  coroner 
or  other  ministerial  officer,  to  inquire  of  particular  facts. 

N.Y.  O.O.P.    »2«. 


ABTICLE  n. 

QUALIFICATIONS  AND  EXEMPTIONS  OF  JUBOES. 

Sbotxon  198.  Who  are  competent  to  act  as  jiuota. 

199.  ^ho  are  not  competent  to  act  as  jurors. 

200.  Who  are  exempt. 

201.  Who  ma^  bo  excused. 


^  198.    A  person  is  competent  to  act  as  a  juror,  if  he  be: 

1.  A  citizen  of  the  United  States,  an  elector  of  the  county, 
f  •whether  his  name  be  enrolled  on  the  great  register  of  the 
county,  or  not^B,  and  a  resident  of  the  township  at  least  three 
months  before  boing  selected  and  returned; 

2.  In  possession  of  Lis  natural  faculties,  and  not  decrepit; 

3.  Possessed  of  sufficient  kno\v'.etlj;e  of  the  language  in 
which  the  proceedings  of  the  courts  are  had; 

4.  Assessed  on  the  last  assessment  roll  of  his  county,  on 
perty  belonging  to  him.     [Approved  March  23, 1876.] 


inth 


^     fit  JTJBORS.  -, 


1.  Who  does  not  possess  the  quaLiacationj*  ^^^  ^^^^'^ 
preceding  section.  ^    '^^^  by^jj. 


^"^  2.  Who  has  been  convicted  of  a  ^^^^^^^^^^^^^ 

volv;ngmor^un||i|^M|MgMy|fflH^HHIP^^o^  jui- 

$  aoo.    A  person  is  exempt  from  liability  to  act^^^^t- 

ir-jif  hebe:  ^*  Juror, 

j     1.    A  judicial,  civil,  or  military  ofi&cer  of  the  XJiii^g ,  o  '» 

.  or  of  thcstate  of  California ;  ^^tea, 

I     2.    A  person  holding  a  county  office  ;  * 

3.  An  attorney  at  law  ;* 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  jje^ 
tion,  ^<following  his  profession  ;'*  ^^**^ 

5.  A  teacher  in  a  college,  academy  or  school ;  • 

6.  A  practicing  physician  ;  || 

'Amendment  of  1874  read  a  practicing  attorney  and  counselor  at  I 

I  Amendment  of  1874  read  physician  or  dentist.  *^'  » 

*       7.    An  officer,  keeper,  or  attendant  of  an  almshouse,  hosni- 

,   tal,  asylum,  or  other  charitable  institution  ;  ^ 

8.    Engaged  in  the  performance  of  duty  as  oflBcer  or  attend- 
I    ant  of  a  county  jail,  or  the  state  prison ; 
j       9.    Employed  on  board  of  a  vessel  navigating  the  waters  of 
'    this  state ; 

10.  An  express  agent,  mail  carrier,  '^superintendent,  em- 
I    ployed* ,  or  operator  of  a  telegraph  line  '^doing  a  general  tele- 
graph business  in  this  state'*,  or  keeper  of  a  public  ferry  or 
toll  gate ; 

11.  An  active  member  of  the  fire  department  of  any  city, 
town,  or  village  in  this  state  or  an  exempt  member  ^Sof  a  duly 
organized  fire  company,  who  has  become  exempt  from  jury 
duty  before  the  passage  of  this  act  ;'^ 

12.  A  superintendent,  engineer,  or  conductor  on  a  railroad ; 

13.  t  A  person  who   served  as  a  juror  in  any  court   of 
record  in  this  state,  for  a  term  thereof  which  has  expired 
within  a  year^  but  this  exemption  shall  not  extend  to  a  person 
who  is  summoned  as  a  juror  for  the  trial  of  a  particular  case. 
[In  effect  May  1,1876.1 

t  Amendment  of  1874  read  an  editor  or  local  reporter  of  a  newspap* 


^  a04»J906 
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his  own  health,  or  the  fdckneea  or  death  of  a  memher  of  his 
family,  requires  his  absence, 

SUt.  1868k  634,  SIS. 

See  new  §  ^OH  in  appendix. 


ABTICLE  m. 

MANNER  OP  SELECTING  AND  RETURNING  JURORS 
FOR  COURTS  OF  RECORD. 


Sbcxiov  204.    list  of  persons  to  serre  as  jaxorsto-be  made-hy 
supervisors. 

205.  How  selection  shall  be  niade. 

206.  List  to  contam  one  name  for-eTery  hundred  inhab- 

itants. 

207.  Person  who  served  as  juror  during  preceding  year  not 

to  be  selected. 

208.  List  to  be  p'.aced  with  clerk. 

209.  Duty  of  clerk  on  receiving  lists. 

210.  Begular  jurors  to  serve  one  year. 

.board  of  supervisors  of  each  county  most,  at 
their  first  reguh^mSCtta^^i^achyear,  or  at  any  other  meet- 
ing if  neglected  at  the  first,  maku  u.  x.9^4^||g£gons  to  serve  as 
jurors  in  the  courts  of  record  for  the  ensuing  year. 

^  $805.  They  must  proceed  to  select  and  list  from  those 
assessed  on  the  assessment  roll  of  the  prcyious  year,  suitable 
persons,  competent  to  serve  as  jurors ;  and,  in  making  such 
selection,  they  must  take  the  names  of  such  only  as  ore  not 
exempt  from  serving,  who  are  in  possession  of  their  natural 
faculties,  and  not  infirm  or  decrepit,  of  fair  character,  of  ap- 
proved integrity,  and  of  sound  judgment. 

$  dOC  Such  lists  must  contain  not  less  than  one  for  every 
hundred  inhabitants  of  each  township  or  ward,  having  re- 
gard to  the  population  of  the  county,  so  that  the  whole  num- 
ber of  jurors  selected  in  the  county  shall  amount,  at  least,  to 
one  hundred,  and  not  exceed  one  thousand. 


1 
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» 

Soe  stats.  1863,  630 ;  186»-4,  462,  024. 

SnB<Divi8iONl:  3 Cal.  107;  4 OaL  175;  6GU. 405;  160fth 78;  17 OaUaaO* 

Sub-division  3:  32OaL40. 

Sub-division  4:  34  0al.  672, 

$  199.    A  person  is  not  competent  to  act  as  a  juror — 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the 
preceding  section. 

2.  Who  has  been  convicted  of  a  felony  or  misdemeanor,  in- 
volving moral  turpitude. 

^  aoo.    A  person  is  exempt  from  liability  to  act  as  a  juror, 
if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United  States, 
or  of  thcrstate  of  Califomia ; 

2.  A  person  holding  a  county  office ; 

3.  An  attorney  at  law  ;* 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, ^*f olio  wing  his  profession  ;7* 

5.  A  teacher  in  a  college,  academy  or  school ; 

6.  A  practicing  physician  ;  || 

'Amendment  of  1874  read  a  practicing  attorney  and  counselor  at  law. 
I  Amendment  of  1874  read  physician  or  dentist. 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse,  hospi- 
tal, asylum,  or  other  charitable  institution ; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  attend- 
ant of  a  county  jail,  or  the  state  prison ; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters  of 
tiiis  state; 

10.  An  express  agent,  mail  carrier,  "^superintendent,  em- 
ploye** ,  or  operator  of  a  telegraph  line  ^*doing  a  general  tele- 
graph business  in  this  state^*,  or  keeper  of  a  public  ferry  or 
toll  gate ; 

11.  An  active  member  of  the  fire  department  of  any  city, 
town,  or  village  in  this  state  or  an  exempt  member  ^fiof  a  duly 
organized  fire  company,  who  has  become  exempt  from  juiy 
dnty  before  the  passage  of  this  act  ;''6 

12.  A  superintendent,  engineer,  or  conductor  on  a  railroad ; 

13.  tA  person  who  served  as  a  juror  in  any  court  of 
record  in  this  state,  for  a  term  thereof  which  has  expired 
Mthiii  a  year}  but  this  exemption  shall  not  extend  to  a  person 
vho  ia  summoned  as  a  juror  for  the  tnal  of  a  particular  case, 
lln  effect  May  1,1876.1 
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his  own  Ixealth,  or  the  sickneea  or  death  of  amemlwr  of  hiB 
family,  «< 
Stat. 

See 

iaoS^The  district  judges  of  the  several  judicial  districts 
^Hhin  or  embracing  part  of  the  city  and  county  of  San 
Francisco,    and    the    county  judge,  reprobate  judge?*,    and 
indge  of  the    municipal   criminal   court  of  said   city  and 
oounty,  or  a  majority  of  such  judges,  must  meet  in  said 
oity  and  county  in  the  month  of  December  of  each  year, 
at    the   time    and   place    designated  by  the   county  judge 
and  deselect  a  list  of  persons  to  serve  as  grand  jurors  m 
the  county  court,  and  another  list  of  persons  to  serve  a» 
trial  T«  jurors  in  tlie  courts  of  record,  held  in  said  city  and 
county  for  the  ensuing  year.    And  the  board  of  supsrvisors  of 
each  of  the  other  counties  of  the  state  must,  at  its  first  regu- 
lar meeting  in  each  year,  or  at  any  other  meeting,  if  neglected 
at  the  first,  make  a  list  of  persons  to  serve  as  jurors  m  the 
courts  of  record,  in  their  respective  counties,  until  a  new  list 
is  provided.    [In  effect  May  1 ,  1876.  ] 

8 12  of  act  of  April  3. 18T6.  "  daring  the  year  1876.  the  names  o*  Pe»o»«» 
to  Berve.  either  as  grand  or  trial  jnrors,  in  the  conrte  of  record  of  this 
in,  shall  be  drawn  from  the  "  Jury  boxes  "  of  the  Bevers^counUes  m 
^'hich  names  may  have  been  placed,  in  accordance  with  law,  prior  to 
the  time  when  this  act  shall  take  effect." 


^  a06.  Texhe  list  to  be  made  by  the  board  of  superyisors 
shall  contain  not  less  than  one  hundred  names  and  not  more 
than  one  thousand  names,  and  the  grand  jury  list  for  the  city 
and  county  of  Ban  Francisco  shall  contain  not  less  than  one 
hundred  and  fifty  names  and  not  more  than  one  hundred  and 
eighty  names,  and  the  trial  JU17  list  for  said  city  and  county 
shall  contain  not  less  than  eight  hundred  names  and  not  more 
than  twelve  hundred  names;  and  within  the  limits  above  pre- 
scribed, the  said  list  shall  contain  the  names  of  as  many  per- 
Boils  as  will,  in  the  judgment  of  the  judges  or  the  board  of 
supervisors,  be  requii'cd  as  jurors  in  the  county  during  the 
year  next  ensuing.  The  names  for  all  such  lists  shall  be 
selected  from  the  different  wards  or  townships  of  the  respective 
counties,  in  proportion  to  the  number  of  inhabitants  therein, 
as  nearly  as  the  same  can  be  estimated  by  the  persons  making 
such  lists.'*      [In  effect  May  1,  1876.1 
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^...■AMMMl^iiMidiig  mieh  selection,  the  board  must  not  select 

at  any 

DerBons 
'  i  a07  of  said  code  is  repealed.    [In  effact  May  1, 1876.]  |^  ^^ 


— ^  -- »— —  w^wk^w  ..>  „.^_ —  —  — _ — „  _»  ^»»«^*»  w«^Ao\^«Ao  XX om  tne 
list  of  jiirore,  and  difect  the  sheriff  to  fill  up  the  list  from 
among  the  neighboring  citizens  competent  to  serre  as  jurors ; 
and  in  counties  having  ten  thousand  or  more  inhabitants,  it 
shall  be  a  good  cause  of  challenge  that  any  trial  juror,  whether 
on  the  regular  panel  or  taken  from  among  the  bystanders,  has 
served  as  a  triid  juror  at  any  time  within  the  year  next  pre- 
ceding the  making  of  the  list  of  persons  toserve  as  jurors  as 
hereinbefore  provided. 

$  aos.  Certified  lists  of  the  persons  selected  to  serve  as 
jurors  must  at  once  be  placed  in  the  possession  of  the-connty 
clerk. 


$  $S09.  On  receiving  such  lists,  the  clerk  must  file  the 
same  in  his  office,  and  write  down  the  names  ccntained  therein 
on  separate  pieces  of  paper,  of  the  same  size  and  appearance, 
and  fold  each  piece  so  as  to  conceal  the  name  thereon,  and 
^^in  the  city  and  county  of  Ban  Francisco,  he  shall  deposit  the 
pieces  having  on  them  the  names  of  persons  selected  to  serve 
as  grand  j  urors,  in  a  box  to  be  called  the  "grand  jury  box,"  and 
those  having  on  them  the  names  of  persons  selected  to  serve 
as  trial  jurors,  in  a  box  to  be  called  the  *'  trial  juror  box,"  and 
in  the  other  counties  of  the  state  he  shall  ^^  deposit  the  said 
pieces  in  a  box  to  be  called  the  "jury  box."  [In  effect  May 
1,  1876.] 


$  ail,  (N.  S.)  7«In  the  city  and  county  of  San  Francisco, 
the  names  of  persons  for  grand  jurors  shall  be  drawn  from 
the  "grand  jury  box,"  and  the  names  of  persons  for  trial 
jurors  shall  be  drawn  from  the  *'  trial  jury  box,'*  and,  in  the 
other  counties  of  the  state,  the  names  of  peraons,  whether  for 
grand  jurors  or  trial  jurors,  shall  be  drawn  from  the  "jury 
box, "76     Lin  effect  May  1,  1876.] 

916.    Sheriff  and  judge  to  witness  drawing. 
217.    Drawing,  when  to  be  adjourned. 


i 
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Section  218.    Shall  proceed,  wben. 

319.    "Dravring,  how  conducted. 


lOftitiun  to  1)6  made 


w- 


$  314:.  Before  the  commencement  of  any  term  of  court  the 
judge  thereof,  if  a  JU17  will  be  required  therefor,  must  make 
and  file  with  the  county  clerk  an  order  that  one  be  drawn-. 
The  number  to  be  drawn  must  be  named  in  the  order.  If  to 
form  a  grand  jury,  it  must  be  «not  less  than  twenty-five,  and 
not  more  than  thirty76;  and  if  to  form  a  trial  jury,  such  num- 
ber as  the  ludge  may  direct;  '^''and  the  time  must  be  designa- 
ted at  which  the  diawiug  will  take  place"*.  [In  effect  May  1, 
1876.] 

^  $S15.    At  least  oim$  day  before  the  dra^M^^the  clerk  must 
notify  the  sheriff  and  county  judge  of  the  tili^fhen  such 
drawing  will  take  place,  which  time  must  not  beTliifire  than 
three  days  after  the  receipt  by  him  of  the  order  for 
ing. 

^  ais.  At  the  time  so  appointed,  the  sheriff,  in  person  or 
by  deputy,  and  the  county  judge,  must  attend  at  the  county 
clerk*s  office,  to  witoess  such  drawing,  and  if  they  do  so,  jshe 
clerk  must,  in  their  presence,  proceed  to  draw  the  jurors. 

If  the  officers  so  notified  do  not  appear,  the  clerk 

must  iiil|i  mil  I  I  llli'iii  II     ||iilil  II I  day,  and,  by  written 

notice,  require  two  elecLji-u  ul  lli    I'MliMm  In  iilli  iid  such  draw- 
ing on  the  adjourned  day. 

$  ai8.  If,  at  the  adjourned  day,  the  sheriff,  cotmty  judge 
and  electors,  or  any  two  of  such  persons,  appear,  the -clerk 
must  in  their  presence  proceed  to  draw  the  jurors. 

$  ai9.    The  clerk  must  conduct  such  drawing  as  follows : 

1.  He  must  shake  the  box  containing  tho  names  of  jurors 
returned  to  him,  from  which  jurors  are  required  to  be  drawn, 
so  as  to  mix  the  slips  of  paper  upon  which  such  names  were 
written,  as  much  as  i)08sible. 

2.  Ho  must  then  publicly  draw  out  of  the  box  as  many  such 
slips  of  paper  as  are  ordered  by  the  judge. 


8.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  at- 
tending officers,  in  which  must  be  entered  the  name  contained 
on  every  slip  of  paper  so  drawn,  before  any  other  slip  is  drawn. 

4.  If,  after  drawing  the  whole  number  req^iired,  the  namo 
of  any  person  has  been  drawn  who  is  dead  or  insane,  or  who 
has  permanently  removed  from  the  county,  to  the  knowledge 
of  the  clerk  or  any  other  attending  officer,  an  entry  of  such 
fact  must  be  made  in  the  minute  of  the  drawing,  and  the  slip 
of  paper  containing  such  name  must  be  destroyed. 

5.  Another  name  must  then  be  drawn,  in  place  of  that  Con- 
tained on  the  slip  of  paper  bo  destroyed,  which  must,  in  like 
manner,  be  entered  in  the  minutes  of  the  drawing. 

6.  The  same  proceedings  must  be  had  as  often  as  may  be 
necessary,  until  the  whole  number  of  jurors  required  are 
drawn. 

7.  The  minute  of  the  drawing  must  then  be  signed  by  the 
clerk  and  the  attending  officers  or  persons,  and  fded  in  the 
clerk's  office. 

8.  S^araie  lists  of  the  names  of  the  persons  bo  drawn  for 
trial  jurors,  and  of  those  drawn  for  grand  jurors,  with  their 
plaoes  of  residence,  and  specifying  for  what  court  they  were 
drawn,  must  be  made  and  certified  by  the  clerk  and  the  attend- 
ing  offioers  or  persons,  and  delivered  to  the  sheriff  of  the 
county. 


(  aao,  7«After  a  drawing  of  persons  to  serve  as  jurors,  the 
clerk  must  preserve  the  ballots  drawn;  and,  at  the  close  of  the 
term  of  the  court  for  which  the  drawing  was  had,  must  replace 
in  the  box  from  which  they  were  taken,  all  ballots  which  Lave 
on  them  the  names  of  persons  who  did  not  serve  as  jurors  for 
the  term,  and  who  were  not  excused  because  they  were  exempt 
or  incompetent?*.     Lin  effect  May  1,  1876.] 

$  Sai.  The  county  clerk  must  furnish  any  person  aj^lying 
therefor,  and  paying  the  fees  allowed  by  law  for  the  same,  a 
copy  of  the  list  of  jurors  drawn  to  attend  any  ooort 
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ABTIOLE  v. 

MANNEB  OF  SUMMONING  JUB0E8  FOB  OOUBT&^F 

BECOBD. 


SS0T70N  225.    Shorlff  to  sonunon  Juron,  how. 

226.  Court  may  order  jiuy  drawn,  when. 

227.  When  jury  may  be  oomplcr)»d  from  bystanders. 

$  i8^«  As  soon  as  he  receives  the  list  of  jurors  drawn,  the 
sheriff  must  summon  the  persons  named  therein  to  attend,  by 
giving  personal  notioe  to  each,  or  by  leaving  a  written  notice 
at  his  place  of  residence,  with  some  person  of  proper  age,  and 
must  return  the  list  to  the  court  at  the  opening  thereof,  speci- 
fying the  names  of  those  who  were  summoned  and  the  manner 
in  which  each  person  was  notified. 

9  Cal.  529. 

td6.  Whenever  jurors  are  not  drawn  and  summoned  to 
atten^^my  court  of  record,  or  a  sufficient  number  of  jurors 
fail  to  a^li^,  such  court  may,  in  its  discretion,  order  a  suffi- 
cient numberSjobe  forthwith  drawn  and  summoned  to  attend 
such  court;  orn^ay,  hy  an  ordei'  entered  on  its  minutes, 
direct  the  sheriff  o^liecounty  forthwith  to  summon  so  many 
good  and  lawful  men  oSms  county  to  serve  as  jurors  as  the 
case  may  require.  And  i^i^er  case  such  jurors  must  be 
summoned  in  the  manner  prov^^dby  the  preceding  section. 

$  227.  When  there  are  not  compe%)|^urors  enough  pres- 
ent to  form  a  panel,  tibe  court  may  direc^l^sheriff  or  other 
proper  officer  to  summon  a  sufficient  numbern^rsons,  hav- 
ing the  qualification  of  jurors,  to  complete  the  pan^^rom  the 
body  of  the  county  and  not  from  the  bystanders,  and^^^sher. 
iff  must  summon  the  number  so  ordered,  aocordingly^^d 
(.-etum  the  names 

eourt  of  record.  -™;»°°J™  °  „  for  bU  services,  .hich 
—  raTt-oX.^  ---  Of  .e  CO..  ^- 
ury.^6  iln  effect  May  1,  187b.  J 
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ABTIOLE  71. 

MANNER  OF  SUMMONING  JURORS  FOR  COURTS  NOT^ 

OF  RECORD. 

SxonoN  230.    Jurors  for  police  and  Justioes'-ooiirtat  l^7~whom  Bum- 
moned. 

231.  How  summoned. 

232.  OfS^er's  retom. 

$  980.  When  jarors  are  required  in  any  police  or  jostices' 
oonrt,  they  mnst,  npon  the  order  o^  the  judge  or  justice  there- 
of, be  summoned  by  the  sheriff,  marshal,  policeman  or  oob- 
stable  of  the  jurisdiction. 

^  931.    Such  jurors  must  be  summoned  from  the  persons: 
resident  of  the  city  or  township,  competent  to  serve  as  iurors. 
by  notifying  them  orally  that  they  are  so  summoned,  and  of ' 
the  time  and  place  at  which  tlieir  attendance  is  required. 

^  93d.  The  officer  summoning  such  jurors  must,  at  the- 
time  fixed  in  the  order  for  their  appearance,  return  it  with  &* 
list  of  the  persona,  summoned  indorsed  thereon. 


ARTICLE  YIL 

MANNER  OP  SUMMONING  JURIES  OF  INQUEST. 
Seoxion  236.    HowBummoned. 

^  935.  Juries  of  inquest  must  be  summoned  by  the  officer 
before  whom  the  proceedings  are  had,  or  any  sheriff,  police- 
man or  constable,  from  the  persons  resident  of  the  county, 
competent  to  serve  as  jurors,  by  notifying  them  orally  that 
fhey  are  so  summoned,  and  of  the  time  and  place  at  which 
their  attendance  is  required. 

o.  0.  p.— T 


^  MSJHA  OBAin)  JUST.  74 

ABTICLE  TUL 

OBEDIENOE  Ta  SUMMONS,  HOW  ENFORCED. 
Seotzon  238.    Obedience  to  summons,  how  enforced. 

$  888,  Any  juror  summoned,  who  wilfully,  and  without 
reasonable  excuse,  fails  to  attend,  may  be  attached  and  com- 
pelled to  attend,  and  the  court  may  also  impose  a  fine  not  ex- 
ceeding one  hundred  dollars,  upon  which  execution  may  issue. 
If  the  juror  was  not  personally  served,  the  fine  must  not  be 
imposed  until,  upon  an  order  to  show  cause,  an  opportunity 
has  been  offered  the  juror  to  be  heard. 

Stat.  1863, 630. 


ABTICLE  IX. 

OP  IMPANELLINQ  A  GRAND  JURY. 

SEonon  241.    Grand  jury,  when  to  be  Impanelled. 

242.  Grand  jury,  how  constituted. 

243.  Jury  to  be  impanelled  as  prescribed  in  penal  code, 

0  ^^1*    ^^gb^MMiiM^^ll^uil^iym-mofthe  county 

court   (n   -=^ — 


-^^3i^^™5!^^^f^T-or8  summoned  aud  not  excused, 
f  ^^^.    T^When,  ;>^  *^;  J;^;^^'^^^^  the  gra«d  jury.    If 

^ir^et^en  are  present,  they  b^^UJ";^    ^^^         ent,  the  clerk 
^         ^l,o.^     tUan  nineteen  o    ^^^^ J^^^^^^^^  .hich  he  must 

S         "^Ust  ^rite  then-  names  ^'^  «^P^\^,^,    lace  tliem  in  a  box. 
0         V  ^o    tbat  the  names  cannot  be  seen,  p^^^^^^  ^^^^^  ^^^^^ 

c         ^^cj  ^lX^^^  out  nmeteen  of  t^"^ '       constitute  the  giand  jur>'.     . 

-         '^-e  ^:0     tbe  ballots  so  ^r-^^^^^^^^^^^         ,re  present,  the  panel 

ie^^     *^^^^ '""^^   1  ^  •  "7226     And  whenever,  of  the  per- 

^at  ?^o   :filled  as  P^'^^^^'l^ V?A  Ind  jury,  more  shall  attend 

-4  ^x.xnxnoned  to  compl^^^^^^^^^  ,y 

*<     ^r  ^  l^^^"±  of  tirse    ummoned  and  not  excused,  on 
^alx^^^,    <^fCffec^tHaylUBZ£i- . - 
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$  2^.  Thereafter  such  proceedings  shall  be  had  in  im- 
panelling the  grand  jury  as  are  prescribed  in  part  two  of  the 
penal  coda. 


ABTIGLE  X. 

OF  iMPANELLINa  TRIAL  JUBY  IN  COURTS  OP  RE- 
CORD. 

Sbctzon  2^.    Clerk  to  call  list  of  jurors  sanunoned,  etc. 

247.    Jury  to  be  impanelled  as  prescribed  in  part  two. 

$  246.  At  the  opening  of  court,  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  clerk  must  call  the  names 
of  those  summoned,  and  th.e  court  maj  then  hear  the  excuses 
of  jurors  summoned.  The  clerk  must  then  write  the  names 
of  the  jurors  present  and  not  excused,  upon  separate  slips  or 
ballots  of  paper,  and  fold  such  slips  so  that  the  names  ore  con- 
cealed, and  thien,  in  the  presence  of  the  court,  deposit  the  slips 
or  ballots  in  a  box,  which  must  be  kept  sealed  until  ordered 
by  the  court  to  be  opened. 

$  S47.  When  thereafter  on  action  is  called  for  trial  by  the 
courts  such  proceedings  shall  be  had  in  impanelling  the  trial 
jury  as  are  prescribed  in  part  two  of  this  code. 

Seeil§e00.604. 
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ABTIGLB  XL 

OF  nCPANBLLINa  A  TRIAL  JURY  IN  COURTS  NOT 

OF  RECORD. 

SBorxoN  250.    Proceedings  in  formlxig  jury  in  oonrts  not  of  zeeord. 
251.    How  impanelled. 

$  250.  A,t  thfi  time  appointed  for  a  jury  trial,  in  police  or 
justices' courts,  the  list  of  jurors  summoned  must  be  called, 
and  the  names  of  those  attending  must  be  written  upon  sep- 
arate slips  of  paper,  folded  so  as  to  conceal  the  names,  and 
placed  in  a  box,  from  which  the  trial  jury  must  be  drawn. 

$  ^1.  Thereafter,  if  the  action  is  a  criminal  one,  the  jury 
must  be  impanelled  as  proTided  in  the  penal  code.  If  a  ciTil 
one,  as  provided  in  part  two  of  this  code. 


ARTICLE  Xn. 

OP  IMPANELLING  JURIES  OF  INQUEST 
Bbotzon  254.    Mode  and  nunow  of  impanelling. 

$  S54«  The  mode  and  manner  of  Impanelling  juries  of  in- 
quest are  provided  for  in  the  provisions  of  the  different  codes 
relating  to  such  inquests. 

The  oommissioners  report  the  preceding,  chapter  as  a  substitute  for 
existing  statutes  on  the  same  subject.  We  have  now  a  jury  law  applic- 
able to  thirty-three  counties;  another,  entirely  different  in  its  provisions^ 
applicable  to  sixteen  counties ;  and  still  another,  differing  from  both» 
applicable  to  San  Francisco  alone  (Stat.  1861»  673;  1883, 690;  1861, 524),  and 
various  statutes  of  local  applioationu 
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CHAPTER  n. 

OF  OOUBT  OOMMISSIONEBS. 

Saonoir  258.    Oavrt  commisgioaers,  bow  ftppoUiied. 
259.    Powers  of  court  commissioners. 

$  956.  The  district  courts  may  appoint,  for  each  connty  of 
their  respective  districts,  a  commissioner,  to  be  designated  as 
*  *  court  commissioner  "  of  the  oounty.  If  portions  of  a  single 
connty  are  assigned  to  different  districts,  then  a  commissioner 
may  be  appointed  to  reside  in  each  portion  of  the  connty  thus 
assigned. 

Stat.  1863, 33B.  , 

$  959.    Every  such  commissioner  has  jwwer — 

1.  To  hear  and  determine  ex  parte  motions  for  orders  and 
writs  (except?  orders  or  writs  of  injunction)  in  the  district  and 
county  courts  of  the  county  for  which  he  is  appointed. 

2.  To  take  proof  and  report  his  conclusions  thereon,  as  to 
any  matter  of  fact,  other  than  an  issue  of  fact  raised  in  the 
Readings,  upon  which  information  is  required  by  the  court ; 
but  any  party  to  the  proceedings  may  except  to  such  report 
within  four  days  after  wriiten  notice  tJuU  the  same  has  been 
filed,  aad  may  argue  his  excepiiona  before  the  court,  on  giving 
notice  of  motion  for  that  purpose. 

3.  To  take  and  approve  bonds  and  undertakings  whenever 
the  same  may  be  required  in  actions  or  proceedings  in  such 
district  and  county  courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  sufficiency,  and 
to  administer  oaths  and  affirmations,  and  take  affidavits  and 
depositions  in  any  action  or  proceeding  in  any  of  the  courts  of 
this  State,  or  in  any  matter  or  proceeding  whatever. 

'ilie  words  "written  notioa  that"  have  been  inserted;  in  other  re- 
spects this  section  is  the  same  as  stat.  186S-4,  229,  which  added: 

"Fourth— Any  matter  or  proceeding  that  may  have  been  referred  to 
any  such  commissioner,  other  than  such  as  are  herein  specified,  shall  by 
the  operation  and  effect  of  this  act  be  returned  to  the  proi>er  court,  and 
all  power  and  authority  of  the  commisaioaer  over  the  same  shall  cease 
and  terminate. 
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'*  Fifth— No  power  shall  be  exercised  by  any  such  commissioner  except 
as  herein  proyided." 

The  Stat.  186  )-4,  did  not  apply  to  the  first,  ilfth,.8ixth,  seventh,  elev- 
enth, and  thirteenth  distriots.  The  previous  stat.  1868, 338,  applicable 
to  the  last  named  districts,  is  as  follows: 

"§  40.    The  court  commissioners  shall  have  power— 

"First— To  hear  and  determine  ex  parte  motions  for  orders  and  writs 
in  actions  and  proceedings  pending  in  the  district  and  county  courts  of 
their  respective  counties. 

"Second— To  hear  and  determine  such  contested  motions  in  such 
actions  and  proceedings  as  may  be  referred  to  them  by  said  courts  for 
determination. 

« Third— To  hear  and  determine  all  issues  of  law  or  fact  in  such 
actions  and  proceedings  as  may  be  referred  by  order  of  said  courts, 
when  no  other  person  is  agreed  ui>on  by  thei  parties  as  referee. 

"  Fourth— To  take  proof  upon  and  determine  as  to  any  matter  of  fact 
upon  which  information  is  required  by  the  said  courts. 

"Fifth— To  take  affidavits  and  depositions,  and  to  take  and  approve 
of  bonds  and  undertakings,  whenever  the  same  may  be  required  in  such 
actions  and  proceedings,  and  to  examine  into  the  qualifications  of  the 
sureties  thereon  when  an  exception  has  been  taken  to  their  sufficiency." 

SSOaL497;87  0«1.3». 
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TITLE    IV. 

OP  THE  MINISTERIAL  OFFICERS  OF  THE  COURTS 

OF  JUSTICE. 

Chafeeb  I.    Of  ministsbxal  officebs  geneballt. 

n.    Of  the  secbetaby  and  bailiff  of  the  su- 

PBEMK  COUBT. 

m.  Of  fhonoobaphio  bepobtebs. 


CHAPTEE  I. 

OF  MINISTERIAL  OFFICERS  GENERALLY. 

Sectzoh  262.    Election,  powers  and  duties,  where  prescrited. 

(  aca.  The  modes  of  election,  powers  and  duties  of  the 
attorney-general,  clerk  of  the  supreme  court,  reporter  of  the 
supreme  court,  clerks,  sherifEs  and  coroners,  are  prescribed  in 
the  political  and  penal  codes* 
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CHAPTER  n. 

OF  THE  SEOBETABY  AND  BAILIF£VOFTHB  SUPBEMK 

COURT. 

Section  265.    Justices  may  appoint. 
266.    Tenure  and  duties. 

$  $865.    The  justices  of  the  supreme  court  may  appoint  a 

secretary  and  bailiff. 

$  266.  The  secretary  and  bailiff  hold  their  ofiSces  at  the 
pleasure  of  the  justices,-  and  must  perform  such  duties  as  may 
be  required  of  them  by  the  court  or  any  justice  thereof. 


CHAPTER  in. 

OF  PHONOQRAPHIO  BEPOBTBRS. 

Seoxidn  269.    How  appointed,  and  duty. 

270.  Report  prima  facie  coirect. 

271.  Compensation. 

5869.  The  judge  of  each  judicial  district,  and  each  county 
juc[§l|^nay  appoint  a  competent  short  hand  reporter,  to  hold 
oflce  dun!lg^he  pleasure  of  the  judge,  and  who  must,  at  the 
request  of  eitu^^j^grty,  or  in  the  discretion  of  the  court,  in  a 
civil  action  or  proc^laiuig,  or  criminal  action  or  proceeding, 
on  the  order  of  the  court^ft^dwirict  attorney,  or  the  counsel 
for  Vie  defendant,  take  down  ii^Mb^rt  hand  all  the  testimony, 
tlie  rulings  of  the  court,  the  except!Nl|Ltaken,  and  oral  in- 
structions given,  and  must,  within  five  da^^^^r  such  reason- 
able time  after  the  trial  of  such  case  as  the  co^E^iQnay  desig- 
nate, wi'ite  out  the  same  in  plain,  legible,  long  h 
verify  and  file  it,  together  with  the  original  short  hand  wril 
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PHONOOBAPHIO  BEPOBTEBS. 


$$  aro-sn 


^lerkof  the  court  in  which  the  case  was  tried.     TJie 

rrpni-frr  rr^^'^'V  II ,  '||iiii  f  nT  f^r  cUy  and  county  of  San 
Francisco  is  ex  officio  i  ffuit  jmi  '  „p  ■  l_n  j«a>whfl/^/>«/i  Tm/WWywrZ 

criminaZ  courts  of  such  city  and  county, 
Stat.  1863-6, 232,  words  in  Uaiic  are  new. 


»70. 

ingB 
Stat.  II 


facie 


His  report,  written  oat  in  long  hand  writing,  is 
a  correct  statement  of  the  evidence  and  proceed- 


282. 


$  371*  £K^all  receive,  as  compensation  for  his  services* 
not  exceeding  v^  dollars  per  day  for  taking  notes,  and  not  ex- 
ceeding twenty  c^)^  per  folio  for  transcription,  to  be  paid  by 
the  party  in  whose  wpr  judgment  is  rendered,  and  be  taxed  up 
by  the  clerk  of  the  cost  as  costs  against  the  party  against  whom 
judgment  is  rendered.  \&i  case  of  faUure  of  a  jury  to  agree 
OiepLamtiff  must  pay  tk^^pporter's  fees  accrued  to  that  time. 
In  cases  where  a  transcript  ni^y  be  required  by  the  court,  the 
expense  thereof  must  be  paidluually  by  the  respective  parties 
to  the  action,  or  either  of  them,  ik  the  discretion  of  the  court ; 
and  no  verdict  or  judgment  canVe  entered  up,  except  the 
court  shall  otherwise  order,  until  th^reporter's  fees  are  paid, 
or  a  sum  equivalent  thereto  deposite^^ith  the  clerk  of  the 
court.  In  no  case  shall  the  transcrip)^>e  paid  for  imless 
specially  ordered  by  either  plaintiff  or  dotndant,  or  by  the 
court;  nor  shall  the  reporter  be  required,  in\|My  civil  case,  to 
transcribe  his  notes  until  the  compensation  p^^olio  therefor 
be  tendered  to  him  or  deposited  in  court  for  that  jwrpose.  In 
criminal  cases,  when  the  testimony  has  been  take-down  by 
order  of  the  court,  the  compensation  of  the  reportei^aaust  be 
fixed  by  the  court  and  paid  out  of  the  treasury  of  the  a^unty 
in  which  the  case  is  tried,  upon  the  order  of  the  court. 

Stet.  1887-6, 4SB^  did  not  «ontain  woids  ia  UaJUoi,  pirevioiu  stat 


Seenew$$aTa-aT4:. 


f  ST5  ATTOBXEYS.  82 

TITLE    V. 

OP  PERSONS  SPECIALLY  INVESTED  WITH  MINISTE- 
BIAL  POWERS  RELATING  TO  COURTS  OP  JUSTICE. 

Ohaptsb  I.    Attohnets  aht>  counsellobs  at  law. 

n.    Of  otheb  febsons  invested  witu  such  powers. 


OHAPTEE  I. 

ATTORNEYS  AND  COUNSELLORS  AT  LAW. 

Seohon  275.  Who  may  be  admitted  as  attomeyB. 

276.  QualificatioDB. 

277.  Certificate  of  admission.    License. 

278.  Oath. 

279.  Attorneys  of  other  states. 

280.  Boll  of  attorneys. 

281.  Penalty  for  practicing  withoui  license. 

282.  General  duties. 

283.  Authority  of  attorney. 

284.  Change  of  attorney. 

285.  Notice  of  change. 

286.  Death  or  removal  of  attorney. 

287.  Bemoval  and  suspension. 

288.  Conviction  of  felony.    Moral  turpitude. 

289.  Proceedings  for  removal  or  suspension. 

290.  Accusation. 

291.  Verification. 

292.  Citation  to  answer. 

293.  Appearance. 

294.  How  to  answer. 

295.  Demurrer. 

296.  Answer, 

297.  Trial. 

298.  Beference 

299.  Judgment. 
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$  J875,  Any  white  male  citizen,  or  white  male  person  resi- 
dent of  this  state,  who  has  bona  fide  declared  his  intention  to 
become  a  citizen  in  the  manner  required  by  law,  of  the  age  of 
twenty-one  years,  of  good  moral  character,  and  who  possesses 
the  necessary  qualifications  of  learning  and  ability,  is  entitled 
to  admission  as  attorney  and  counsellor  in  all  courts  of  this 

state. 

Stat.  1861,  40.  Words  in  ifaKcj  aw  new.  Stat.  1850  read:  "Any  white 
male  citizen  of  the  age,"  Ac. 

Generally:  8  Cal.  108;  8  Oal.  670;  15  Cal.  387;  17  Cal.  61 ;  20Cal.  427:  22 
Oal.  29S ;  24  Cal.  241 ;  31  Gal.  11 ;  33  Cal.  425;  35  Cal.  534. 

Authority  presumed:  13  Cal.  191 ;  17  Cal.  431 ;  21  Cal.  51 ;  23  Cal.  636;  30 
Cal.  192 ;  85  Cal.  534 ;  39  Cal.  683. 

Compensation:  1  Cal.  831;  2  Cal.  607;  3  Cal.  108;  5  Cal.  435;  6  CaU66; 
8  Oal.  306;  13  Cal.  64a;  17  Cal.  61. 

Actions  against :    3  Cal.  106 ;  13  Cal.  203 ;  22  CaL  200 ;  33  Cal.  42& 

Notice  to:   31  Cal. !)»,  160. 

[g»    Every  applicant  for  admission   as  attorney  and 
oimnaai  \i  ii^\ ■,..i-Hk,>^^^^^^^  P^ ^iaf^/*^^,^  testimonials  of  good 

moral  character,  nnri  iTnon^^TrKiArifat  '"T[iiiiinn(inii  in  open 
court,  as  to  his-qualificatious,  by  (In  jiiiilii  i  il  IM   ilJ^  juyyeme 
court. 
Stat.  1861,  40. 

$  977.  If,  upon  exan^ation,  he  is  found  qualified,  tiie 
court  must  admit  him  as  attorney  and  counsellor  in  all  the 
courts  of  this  state,  and  shall  direct  an  order  to  be  entered  to 
that  effect  upon  its  records,  and  that  a  certificate  of  such  record 
be  given  to  him  by  the  clerk  of  the  com-t,  which  certificate  is 
hJs  license. 

Stat.  1861, 40,  also  provided:  "§4.  The  district  and  county  courts  of 
this  state  are  authorized  to  admit,  as  attorney  and  counsellor  in  their 
respective  courts,  any  white  male  citizen,  or  white  male  person  who  has 
bona  fide  declared  his  intention  to  become  a  citizen,  of  the  age  of  twen- 
ty-one years,  and  of  good  moral  character,  who  possesses  the  requisite 
aualiflcations,  on  similar  testimonials  and  like  examinations  as  are  re- 
quired by  the  preceding  section  for  admission  by  the  supreme  court,  and 
nuy  direct  their  clerks  to  give  a  certificate  of  such  admission,  which 
certificate  shall  be  a  license  to  practice  in  such  courts." 

^  978.  Every  person,  on  his  admission,  must  take  an  oath 
to  support  the  constitution  of  the  United  States  and  of  this 
State,  and  to  discharge  the  duties  of  attorney  and  counsellor 
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to  the  best  of  hia  knowledge  and  ability.    A  certificate  of  such 
oath  must  be  indoitied  on  the  license. 

Stat.  1851,  49. 

$  979.  Every  white  male  citizen  of  the  United  States,  who 
has  been  admitted  to  practice  law  in  the  highest  court  of  a  sister 
State  may  be  admitted  to  practice  in  the  courts  of  this  State, 
upon  the  production  of  his  license  and  satisfactory  evi- 
dence of  good  moral  character ;  but  the  court  may  examine 
the  applicant  as  to  his  qualifications. 

Stat.  1859.  eO. 

Stat.  1851, 49,  read :  "  §  &  The  examination  may  be  dispensed  vith,  in 
the  caee  of  a  person  who  has  been  admitted  attorney  and  counsellor  in 
the  highest  courts  of  a  sister  State ;  his  affidavit  of  such  admission,  or 
his  license  showing  the  same,  shall  be  deemed  sufficient  to  entitle  him 
to  admission." 

Stat.  1869-*T0.  578:  "Every  white  male  dtizen  af  the  United  States, 
who  has  been  admitted  to.  practice  law  in  the  highest  courts  of  a  nister 
Btaite,  or  in  the  supreme  court  of  the  United  States,  or  in  the  supreme 
court  of  the  District  of  Ooliunbia,  may  be  admitted  to  practice  ini  the 
courts  of  this  State,  upon  the  production  of  his  license  and  satisfactoxy 
evidence  of  his  good  moral  character;  but  the  court  may  examine  th0 
applicant  as  to  his  qualifications.*' 

An  Act  to  exclude  traitors  and  alien  enemies  from  courts  of  justice 
of,  1S63,  666,  was  repealed.    Stat.  1867-8,  8. 

$  380.  Each  clerk  must  keep  a  roll  of  attorneys  and  coun- 
Bollors  admitted  to  practice  by  the  court  of  which  he  is  clerk, 
which  roll  must  be  signed  by  the  person  admitted  before  he 
receives  his  license, 

$  $981.  If  any  person  shall  practice  law  in  any  court,  except 
a  justice's  or  poZice  court,  without  having  received  a  license  as 
attorney  and  counsellor,  he  is  guilty  of  a  contempt  of  court. 

Stat.  1851, 49,  contained  the  words,  "and  punished  as  in  other  cases  of 
contempt." 

(  SSd.    It  is  the  duty  of  an  attorney  and  counsellor— 

1.  To  support  the  constitution  and  laws  of  the  United  States 
and  of  this  State. 

2.  To  maintain  the  respect  due  to  the  courts  of  justice  and 
judicial  officers. 

8.  To  counsel  or  maintain  such  actions,  proceedings  or  de- 
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fyneeA  only  a0  appear  to  him  legal  or  just,  except  the  defence 
of  a  person  charged  with  a  public  offence. 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes 
confided  to  him,  such  means  only  as  are  consistent  with  truth, 
and  never  to  seek  to  mislead  the  judg^es  by  an  artifice  or  false 
statement  of  fact  or  law. 

5.  To  maintain  inriolate  the  ccmfidence,  and  at  every  peril 
to  himself,  to  preserve  the  secrets  of  his  client. 

6.  To  abstain  from  all  offensive  personality,  and  to -advance 
no  fact  prejudicial  to  the  honor  or  reputation  of  a  party  or 
witness,  unless  required  by  the  justice  of  the  cause  with  which 
he  is  charged. 

7.  Not  to  encourage  either  the  commencement  or  the  con- 
iumance  of  an  action  or  proceeding  from  any  motive  of  passion 
or  interest. 

8.  Never  to  reject,  for  any  consideration  personal  to  himself, 
the  cause  of  the  defenceless  or  the  oppressed. 

N.Y.  0.  C.P„  S511. 

SUB-nr^lszON  6:  15  Oal.  387 ;  23  Gal.  331 :  29  GaL  47 ;  S3  CaL 425;  34 Oal. 
<aO;36GaL480. 

$  »88.    An  attorney  and  counsellor  has  authority— 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding,  by  his  agreement  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court,  and  not  otherwise. 

2.  To  receive  money  claimed  by  his  client,  in  an  action  or 
proceeding,  during  the  pendency  thereof,  or  after  judgment, 
unless  a  revocation  of  his  aiUhority  is  filed,  and  upon  the'pay^ 
ment  thereof,  and  not  otherwise,  to  discharge  the  claim  or  ac- 
knowledge satisfaction  of  the  judgment. 

Same  as  stat.  1851, 49,  except  that  the  Admits  wi^in  one  year,  andin- 
aerta  words  in  UaUes, 

Sub-division  1:  1  GaL  213;  2  GaL  92;  8  GaL  185;  13  Oal»  19^;  29CaL 
147;  35  GaL  467;  40  Gal.  284. 

$  S84.  The  attorney  in  an  action  or  special  proceeding  may 
be  changed  at  any  time  before  judgment  or  final  determina- 
tion, as  follows : 

1.  Upon  hia  own  consent,  filed  with  the  clerk  or  entered 
upon  the  minutes. 

0.^.  P.— S 
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application  of  the  client.     ^^^^^^^^^^^"^"^^^"^ 

Stat.  1861.  49,  N.  Y.  0.  0.  P.  S  517^ 
16Cal.436;33Cal.208. 

$  385.  When  an  attorney  is  changed,  as  provided  in  the 
last  section,  written  notice  of  the  change  and  of  the  substitu- 
tion of  a  new  attorney,  or  of  the  appearance  of  the  party  in 
person,  must  be  given  to  the  adverse  party ;  until  then,  he 
must  i*ecogniz6  the  former  attorney. 

Stot.  1851, 49,  N.  Y.  0. 0.  P.  §  6ia 
6  Gal.  55. 

$  aSG,  When  an  attorney  dies,  or  is  removed  or  suspended, 
or  ceases  to  act  as  such,  a  party  to  an  action  for  whom  he  was 
acting  as  attorney  must,  before  any  further  proceedings  are 
had  against  him,  be  required  by  the  adverse  party,  by  writter 
notice,  to  appoint  another  attorney  or  to  appear  in  person. 

Stat.  1851,  49,  N.  Y.  0.  0.  P.  8  618. 

$  287.  ^n  attorney  and  counsellor  may  be  removed  or 
suspended  by  the  supreme  court,  and  by  the  district  courts  of 
the  State,  for  either  of  the  following  causes,  arising  after  his 
admission  to  practise : 

1.  His  conviction  of  a  felony,  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  is  con- 
clusive evidence. 

2.  Wilful  disobedience  or  violation  of  an  order  of  the  court 
requiring  him  to  do  or  forbear  an  act  connected  with  or  in  the 
course  of  his  profession,  and  any  violation  of  the  oath  taken 
by  him  or  of  his  duties  as  such  attorney  and  counsellor. 

S.  OorrupUy  and  wUhout  authority  appearing  as  attorney 
for  aparty  to  an  action  or  proceeding. 

In  all  cases  where  an  attorney  is  removed  or  suspended  by  a 
di8tnp»'U,::r*>^»e^may  appeal  to  the  supreme  court,  and  the 
judgment  or  rkvAt^T  »♦  "t.n^^'.'w^iaagA^nin'f  ia  subject,  on  such  ap- 
peal, to  review,  as  in  civil  actions. 

Stat.  1859, 69.    Third  sub-division  is  new. 

1  CaL  143, 190 ;  20  Gal.  427. 

$  »88,    In  case  of  the  conviction  of  an  attorney  or  counsel 
lor  of  a  felony,  or  misdemeanor  involving  moral  turpitude . 
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the  clerk  of  the  court  in  which  a  conviction  is  had  must,  with- 
in thirty  days  thereafter,  transmit  to  the  supreme  court  a  cer- 
tified copy  of  the  record  of  conviction. 

$  S89.  The  proceedings  to  remove  or  suspend  an  attorney 
and  counsellor,  under  the  first  sub-division  of  section  two 
hundred  and  eighty-seven,  must  be  taken  by  the  court  on  the 
receipt  of  a  certified  copy  of  the  record  of  conviction;  the 
proceedings  under  the  second  sub-division  of  section  two  hun- 
dred and  eighty-seven  may  be  taken  by  the  court  for  matters 
within  its  knowledge,  or  may  be  taken  upon  the  information 
of  another. 

$  990.  K  the  proceedings  are  upon  the  Information  of 
another,  the  accusation  must  be  in  writing. 

(  291.  The  accusation  must  state  the  matters  charged,  and 
be  verified  by  the  oath  of  some  person,  to  the  effect  that  the 
charges  therein  contained  are  true. 

$  S9a»  After  receiving  the  aoonsation,  the  court  must,  if 
in  its  opinion  the  case  require  it,  make  an  order  requiring  the 
accused  to  appear  and  answer  the  accusation,  at  a  specified 
time  in  the  same  or  subsequent  term,  and  must  cause  a  copy 
of  the  order  and  of  the  accusation  to  be  served  upon  tbe  ac- 
cused within  a  prescribed  time  before  theday  appointed  in  the 
order. 

$  293.  The  accused  must  appear  at  the  time  appointed  in 
the  order,  and  answer  the  accusation,  unless  for  sufficient  cause 
the  court  assign  another  day  for  that  purpose ;  if  he  do  not 
appear,  the  court  may  proceed  and  determine  the  accusation 
in  his  absence 

$  294»  The  accused  may  answer  to  the  accusation,  either 
by  objecting  to  its  sufficiency  or  denjring  it. 

$  293.  If  he  object  to  the  sufficiency  of  the  accusation,  the 
objection  must  be  in  writiiig,  but  need  not  be  in  any  specific 
form,  it  being  sufficient  if  it  presents  intelligibly  the  grounds 
of  the  objection.  If  he  deny  the  accusation,  the  denial  may 
be  oral  and  without  oath,  and  must  be  entered  upon  the  min- 
ates. 
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is  not  Bustained,  the  accused  must  answer 

$  a07,  II  the  accused  plead  guilty,  or  refuse  to  answer  the 
accusation,  the  court  must  proceed  to  judgment  of  removal  or 
suspension.  If  he  deny  the  matters  charged,  the  court  must, 
at  such  time  aa  it  may  appoint,  proceed  to  try  the  accusation. 

$  $898,    The  court  may,  in  its  discretion,  order  a  referenoe 

to  a  committer  to  take  depositions  in  the  matter. 

» 

^$  999.  Upon  oonyiction,  in  cases  arising  under  the  first 
BUb^.^^n  of  section  two  hundred  and  eighty-seven,  the 
judgmem^Si^^  court  must  be  that  the  name  of  the  party  be 
stricken  fromxfei^dl  of  attorneys  and  counsellors  of  the 
court,  and  he  be  preclth^j^&om  practising  as  such  attorney  or 
counseUor  in  all  the  court^lN^sState ;  and,  upon  conviction 
in  cases  under  the  second  sub-dm^feii^^  section  two  hundred 
and  eighty-seven,  the  judgment  of  thecStfes^aay  be  according 
to  the  gravity  of  the  ofibnoe  charged—deprivallia^^f  the  right 
to  practise  as  attorney  or  counsellor  in  the  courts  of 
permanently  or  for  a  limited  period. 

Stat.  1851, 51. 

§§  289-299, 9;e,  excepting  the  slight  Taiiatioii- noted,  taken. irom-  stat. 
1851, 49-51, 
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OP  OTHER  PERSONS  INVESTED  WITH  SUCH  POWERS. 

Seczion  304.    Beoeivers  and  guardians. 

$  304.  The  appointment,  powers  and  duties  of  reoeivers 
and  guardians,  are  provided  for  and  prescribed  in  parts  two 
and  three  of  this  code 
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OF    CIVIL    ACTIO 

TiTiiE  I.    FoBM  OF  Civil  Acjtions.    $$  307-309. 

TiriiE  n,    Time  op  CoMMENciNa  Ciyil  Actions.  $$  312-362. 

TrriiE  in.    PAETIE3  TO  Civil  Actions.    $$  367-389. 

Tetlb  IV.    Place  op  Telil  op  Civil  Actions.    $$  392-400. 

Title  Y .    Manneb  of  Commencing  Suit.    $$  405-416. 

Title  VI.    Pleadings  in  Civil  Actions.    $$  420-475. 

Title  Vn.    PbovisionalBemedies  in  Civil  Actions.  $$47S- 

574. 
TiTLB  Vm.     Teial  and  Judgment  in  Civil  AonoNS. 

$$  577-675. 
Title  IX.    Execution  of  the  Judgment  in  Civil  Actions. 

W  681-721. 
Title  X.    Actions  in  Pabticulab  Cases.    $$  726-827. 
Title  XI.    Pboceedings  in  Justices'  Couets.    $$  832-925. 
Title  XII.    Pboceedings  in  Polios  Coubts.    $^  929-933. 
Title  Xin.    Appeals  in  Civil  Actions.    $§  936-980. 
Title  XIV.    Hiboellaneous  Pbovisions.    $$  989-1058. 
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TITLE   I, 

OP  THE  FORM  OF  CIVIL  ACTIONS^ 

Qectiov  907.    One  form  of  civil  action  only. 

S08.    Parties  to  actions,  how  designated. 

809.    Special  issues  not  made  by  pleadings,  how  tried. 

$  807.  ($  1.)  There  is  in  this  State  but  one  form  of  ciTil 
actions  for  the  enforcement  or  protection  of  private  rights  and 
the  redress  or  prevention  of  private  wrongs. 

1  CaL  167;  2  Cal.  463;  3  Cal.  196, 458;  4 Oal.  6;  12  CaL  143;  16  Cal. 221;  17 
Cal.  487;  18  Gal.  126;  19  Cal.  476;  21  CaL  129;  24  CaL  456;  26  CaL  11;  38 
Cal.  519. 

Not  applicable  to  probate  proceedings  (15  Cal.  220)  nor  special  cases 
(5  CaL  43). 

$  308.  ^2.)  In  such  action  the  party  complaining  is 
known  as  the  plaintiff,  and  tbe  adverse  party,  as  the  defendant. 

$  809,  ($8.)  A  question  of  fact  not  put  in  issue  by  the 
pleadings  may  be  tried  by  a  jury,  upon  an  order  for  the  trial 
stating  distinctly  and  plainly  the  question  of  fact  to  be  tried; 
and  such  order  is  the  only  authority  necessary  for  a  trial. 
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TITLE    II. 

OP  THE  TIME  OF  COMMENCING  ACTIONS. 

Chafteb  I.  The  time  of  commencing  actions  in  general.  $  312. 
H.  The  time  of  commencing  actions  for  the  recovery 
of  real  property.    $$  815-328. 
HI.  The  time  of  commencing  actions  other  than  for 

the  recovery  of  real  property.    $$  335-345. 
lY.  General  provisions  as  to  the  time  of  commencing 
actions.    $$  350^62. 


OHAPTEE  I. 

THE  TUCE  OF  COMMENCING  ACTIONS^  IN  GENERAL. 

Section  312.    Commencement  of  civil  actions. 

^  Sia.  Civil  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  title,  after  the  cause  of  action  shall 
have  accrued,  except  where,  in  special  cases,  a  different  limita- 
tion is  prescribed  by  statute. 

Stat.  I860, 343. 

Statute  of  IitnitationB  in  general:  6  Cal.  381,  430;  7  Cal.  1, 424;  8  Cal* 
449;  10  CaL  305;  16  Cal.  93;  18  Cal.  482;  21  Cal.  495;  27  Cdl.  145, 278;  29  Cal. 
19.    Lyman  vs.  Walk6r,  35  Cal.  634;  36  Cal.  180. 

When  csHse  of  action  accrues :  C  Cal.  53,  430 ;  7  Cal.  247 ;  13  Cal.  540 ;  14 
Cal.  184;  16  CaL  173;  19  Cal.  S-i;  27  Cal.  57,  119,  274,  376;  20  Cal.  225;  22  Cal. 
556;  24  CaL  114 ;  25  Cal.  593 ;  29  Cal.  503 ;  34  CaL  254, 149 ;  35  CaL  634 ;  38  Cal. 
24, 242,  335, 407 ;  39  CaL  360 ;  40  Cal.  547. 

The  statute  can  not  \)e  availed  of  as  a  defence,  unless  pleaded :  2  Cal. 
409;  19  CaL  476;  23  CaL  16;  25  CaL  82;  27  CaL  360;  28  CaL  105;  30  CaL  65. 

Pleadings:  12  CaL  311;  17  CaL  569;  18  CaL  67;  19  CaL  85,  476;  20  Cal. 
211;  22  CaL  457;  25  Cal.  82, 292;  27  CaL  274;  28  CaL  I')5;  29  CaL  20;  30  Cal. 
6S;  »  CaL  387:  33  Cal.  121, 505;  35 CaL  122;  36  CaL  187.  625;  38  CaL  335:  40 
Cal.  264. 

Mortgages;  13  CaL  482;  21  Cal.  495;  22  Cal.  109,  620;  23  Cal.  16, 142;  24 
CaL  403;  25  Cal.  492 ;  26  Cal.  141, 361 ;  30  Cal.  229;  33  Cal.  121 ;  34  CaL  366. 

Redemption :    23  Cal.  16 ;  24  CaL  403 ;  33  Cal.  92 ;  34  CaL  365 ;  40  CaL  62. 
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OHAPTEB  n. 

THE  TIME   OP  COMMENCING    ACTIONS   FOE    THE 
BECOVEBY  OP  BEAL  PBOPEBTY. 

Section  315.    When  the  people  will  not  sue. 

816.  When  action  can  not  be  brought  by  gnntee  from-the 

State. 

817.  When  actions  by  the  people  or  their  grantees  ore  to 

be  brought  within  five  years. 

818.  Beizen  within  five  years,  when  necessary  in  action 

for  real  property. 

819.  Such  selzen,  when  necessary  in  action  or  defence 

arising  out  of  title  to  or  rents  of  real  property. 

820.  Entry  on  real  estate. 

d21.    Possession,  when  presumed.     Occupation  deemed 

under  legal  title,  tmless  adverse. 
322.    Occupation  under  written  instrument  or  judgment, 

when  deemed  adverse. 

823.  What  constitutes  adverse  possession  under  ^written 

instrument  or  judgment. 

824.  Premises  actually  occupied  under  claim -of  title 

deemed  to  be  held  adversely. 
I  325.    What  constitutes  adverse  possession  under  daim  of 

title  not  written. 

826.  Belation  of  landlord  and  tenant  as  affecting  adverse 

possession. 

827.  Bight  of  possession  not  affected  by  descent  oast. 

828.  Certain  disabilities  excluded  from  time  to  oozomenoe 

actions. 

$  315«  The  people  of  this  State  will  not  sne  any  person  for 
or  in  respect  to  any  real  property,  or  the  issues  or  profits 
thereof,  by  reason  of  the  right  or  title  of  the  peofde  to  the 
same,  unless — 

1.  Such  right  or  title  shall  have  aocmed  within  ten  years 
before  any  action  or  other  proceeding  for  the  same  is  com- 
menced; or, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have 
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received  the  rents  and  profits  of  such  real  property,,  or  o{  some 

part  thereof,  within  ^e  spac9  of  ten  years. 

Stot.i650,3AS3. 
18CaL6»;40C«L5C 

$310.  No  action  can  be  brought  for  or  in  respect  to  real 
property  by  any  person  claiming  under  letters  patent  or  grants 
from  this  State,  unless  the  same  might  have  been  commenced 
by  the  people  as  herein  specified,  in  case  such  patent  had  not 
been  issued  or  grant  made. 

Stot.l850,343,§4. 

^^17.  When  letters  patent  or  grants  of  real  property, 
iflsuSl^ll^aade  by  the  people  of  this  State,  are  declared  Toid 
by  the  detehnjjMtion  of  a  competent  court,  rendered  upon  an 
allegation  of  a  nsMiiJent  suggestion,  or  concealment,  or  for- 
feiture, or  mistake,  ori^^ii||ice  of  a  material  fact,  or  wrong- 
ful  detaining,  or  defectiye  tide^fei|n^  case  an  action  for  the 
recovery  of  the  property  so  oonveye^lMg^e  brought  either 
by  the  people  of  this  State,  or  by  any  subseqlNl^atentee  or 
grantee  of  the  same  property,  his  heirs  or  assignsTwi^i^nfiye 
years  after  such  determination,  but  not  after  that  period^^s 
Stat.  1890, 343,101 

$  818.  No  action  for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof,  can  bo  maintained,  unless 
it  appear  that  the  plaintiff,  his  ancestor,  predecessor  or  grantor, 
was  seized  or  possessed  of  the  property  in  question,  within 
five  years  before  the  commencement  of  the  action. 

Stat.  1663,  325,  being  the  same  as  stat.  1850, 344,  S  6.  Amendment  of 
185S^  109,  added:  "ProTided,  however,  that  an  action  maybe  maintained 
by  a  party  claiming  such  real  estate,  or  the  posseesion  thereof,  under 
title  derived  from  the  Spanish  or  Mexican  govemmenta,  or  the  authori- 
ties thereof,  if  such  action  be  oommenoed  within  five  years  from  the 
time  of  the  final  coofirmatioa  of  soch  title  by  the  govenunent  of  tha 
United  States  or  its  legally  constituted  authorities." 

13  GaL  540  .IS  Oal.  275;  18  GaL  435 ;  25  Cal.  696,  626. 

Water  rights:   8  GaL  136;  25  Cat  004;  27  Cal.  360;  32  GaL  26. 

$  819,  No  oause  of  action,  or  defence  to  an  action,  arising 
out  of  the  title  to  real  property,  or  to  rents  or  profits  out  of 
the  same,  can  be  effectual,  unless  it  appear  that  the  person 
proseeuting  the  action,  or  making  the  defence,  or  under  whose 
title  the  action  is  prosecuted  or  the  defence  is  made,  or  the 
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ftucestor,  predecessor  or  grantor  of  such  person,  was  seized  or 
possessed  of  the  premises  in  quesiaon  within  iivc  years  before 
the  commencement  of  the  act  in  respect  to  ^/hich  such  action 
is  prosecuted  or  defence  made. 

See  Stat  1863, 325.  This  Ib  the  sazne  as  stat.  1850, 344,  §  7.  Amendment 
of  1855, 109,  added :  "  Or  unless  it  appear  that  the  title  to  sach  premises 
iras  dorived  from  the  Spanish  or  Mexican  goyemments,  or  that  the 
same  was  confirmed  by  the  government  of]  the  United  States  or  its 
authorities  within  ive  years  before  the  commencement  of  such  action." 

See  §  8,  as  to  existing  rights. 

The  Stat.  1863-4, 91,  limited  the  time  for  actiop  on  mining  claims  to 
two  years,  instead  of  five,  the  langnage  being  the  same  as  8§  318,  319, 
except  the  words  "  property  in  mining  claims,"  instead  of  '*xeal  prop* 
arty,"  and  "two  years  "  instead  ".five  yeank" 

Stat.  1864, 91. 

24Cal.301;29CaLS30. 

$  8^,  No  entry  upon  reaL  estate  is  deemed  sufficient  or 
valid  as  a  claim,  unless  an  action  be  commenced  thereupon 
within  one  year  after  making  such  entry,  and  within  five  years 
from  the  time  when  the  right  to  make  it  descended  or  accrued. 

Stat.  1863, 326.  Same  as  stat.  1850, 344,  S  9 ;  amendment  of  1855, 109,  read : 
"Any  peaceable  entry  niwn  real  estate  shall  be  deemed  sufficient  and 
valid  as  a  claim,  unless  an  action  ^be  commenced  by  the  plaintiff  in 
ejectment,  within  one  year  after  the  making  such  entry;  or  within  five 
years  from  the  time  when  the  right  to  bring  such  action  accrued,  or 
within  five  years  after  the  final  confirmation  by  the  United  States  of 
any  title  derived  from  Spain  or  Mexico." 

$  Sai,  In  every  action  for  the  recovery  of  real  property,  or 
the  possession  thereof,  the  person  establishing  a  legal  title  to 
the  property  is  presumed  to  have  been  possessed  thereof 
within  the  time  required  by  law,  and  the  occupation  of  the 
property  by  any  other  person  is  deemed  to  have  been  under 
and  in  subordination  to  the  legal  title,  unless  it  appear  that 
the  property  has  been  held  and  possessed  adversely  to  such 
le^  title,  for  five  years  before  the  commencement  of  the 
action. 

Stot.  1850,  343-4,  S  9. 
33CaI.60& 

$  saa.  When  it  appears  that  the  occupant,  or  those  under 
whom  he  claims,  entered  into  the  possession  of  the  property 
under  claim  of  title,  exclusive  of  other  right,  founding  such 
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claim  upon  a  written  instrument,  as  being  a  conveyance  of  the 
property  in  question,  or  upon  the  decree  or  judgment  of  a 
competent  court,  and  that  there  has  been  a  continued  occupa- 
tion and  possession  of  the  property  included  in  such  instru- 
ment, decree  or  judgment,  or  of  some  part  of  the  property, 
under  such  claim,  for  fivo  years,  the  property  so  included  is 
deemed  to  have  been  held  adversely,  except  that  when  it  oon- 
sists  of  a  tract  divided  into  lots,  the  possession  of  one  lot  is 
not  deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Stat.  1850,  344,  §  10. 

Adverse  possession  and  rights  derived  therefrom :  16  Cal.  591 ;  21  Cal. 
455;  22  Cal.  530;  25  Cal.  619;  28  Cal.  175;  30  Cal.  22U,  630;  31  Cal.  154, 585; 
M  Cal.  373;  35  Cal.  G34;  36  Cal.  535;  37  Cal.  349;  39  Cal.  262. 

$  333.  For  the  purpose  of  constituting  an  adverse  possess- 
ion by  any  person  claiming  a  title  founded  upon  a  written  in- 
strument, or  a  judgment  or  decree,  land  is  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases : 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inelosure. 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of  hus- 
bandry, or  for  pasturage,  or  for  the  ordinary  use  of  the  occu- 
pant. 

•1.  Where  a  known  farm  or  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  been 
left  not  cleared,  or  not  inclosed  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved 
and  cultivated. 

Stat.  1850,  314,  §11. 
30  Cal.  408;  31  Cal.  225. 

$  334.  Where  it  appears  that  there  has  been  an  actual  con- 
tinued occupation  of  land,  under  a  claim  of  title,  exclusive  of 
any  other  Ti'^ht,  but  not  founded  upon  a  written  instrument, 
judgment  or  decree,  the  land  so  actually  occupied,  and  no 
other,  is  det-rjied  to  have  been  held  adversely. 

Stat.  1850,  344,  §  It 

$  335.  For  the  purpose  of  constituting  an  adverse  possess- 
ion, by  a  person  claiming  title  not  founded  upon  a  written 
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instnixnenfc,  judgment  or  decree,  land  is  deemed  to  hare  been 
possessed  and  occupied  in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  incloBore. 

2.  Where  it  has  been  usually  cultivated  or  improyed. 

Stat.  1850,  345,  S  13. 
SO  Gal.  406;  32  Oal.  15. 

$  390.  When  the  relation  of  landlord  and  tenant  has 
existed  between  any  persons,  the  possession  of  the  tenant  is 
deemed  the  possession  of  the  landlord  until  the  expiration  of 
fiye  years  from  the  termination  of  the  tenancy,  or  where  there 
has  been  no  written  lease,  until  the  expiration  of  five  years 
from  the  time  of  the  last  payment  of  rent,  notwithstanding 
that  such  tenant  may  have  acquired  another  title,  or  may  have 
claimed  to  hold  adversely  to  his  landlord.  But  such  presnmp^ 
tions  cannot  be  made  after  the  periods  herein  limited. 

Stat.  }850,  344  §  14. 
83Cal.237. 

$  337.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected  by  a  descent  cast  in  conse- 
quence of  the  death  of  a  person  in  possession  of  such  properly. 

St«t.  1850,  345,  S 15. 

(  838.  If  a  person  entitled  to  commence  an  action  for  the 
recovery  of  real  property,  or  for  the  recovery  of  the  possession 
thereof,  or  to  make  any  entry  or  defence  founded  on  the  title 
to  real  property,  or  to  rents  or  services  out  of  the  same,-  be  at 
the  time  such  title  first  descends  or  accrues,  either — 

1.  Within  the  age  of  majority ;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party 
with  her  in  commencing  such  action  or  making  such  en^  or 
defence. 

The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited  for  the 
commencement  of  such  action  or  the  making  of  such  on  try  or 
defence,  but  such  action  may  be  commenced,  or  entry  or  de- 
fence made,  within  the  period  of  five  years  after  such  disability 
shall  cease,  or  after  the  death  of  the  person  entitled  who  shall 
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die  under  such  disability ;  but  such  action  shall  not  be  com- 
menced, or  entry  or  defence  made,  after  that  period. 

Same  as  Stat.  1R63.  Stat  ISSO,  345,  did  not  contain  the  ivords  "or  for  the 
recovery  of  the  possession  thereof,"  nor  the  words  in  fourth  sub-division, 
"and  her  hnsband  be  a  necessary  party  with  her  in  commencing  such 
action  or  making  such  entry  or  defence."  The  word  "majority,"  in  first 
sub-division,  was  in  stat.  18S0,  "  twenty-one  years." 

Mexican  grants:  6  Cal.  381 ;  7  Oal.  1 ;  20  OaL  225;  24  Gal.  124, 288;  26  Gal. 
84;  77 CaL 65;  29 Cal.seO:  31  OaL 235;  330aL  448;  39  CaL 262;  40 OaL  308. 

0.  O.  P.— 9 


($  335-338         TIME  OP  COMHENCINO  ACTIONS.  98 


CHAPTEE  III. 

THE  TIME  OF  COMMENCING  ACTIONS  OTHER  THAN 
FOR  THE  RECOVERY  OP  REAL  PROPERTY. 

Sboiiok  335.  Periods  of  limitation  prescribed. 

336.  Within  five  years. 

337.  Within  four  years. 

338.  Within  three  years. 
330.  Within  two  years. 

340.  Within  one  year. 

341.  Within  six  months. 

342.  Same. 

343.  Actions  for  relief  not  hereinbefore  provided  for. 

344.  Where  cause  of  action  accrues  on  mutual  account. 

345.  Actions  by  the  people  subject  to  the  linatations  -of 

this  chapter. 

346.  Action  to  redeem  mortgage. 

347.  Same,  when  some  of  mortgagors  are  not  entitledto 

redeem. 


$  335.  The  periods  pcescribed  for  the  commencement  of 
actions  other  than  for  the  recovery  of  real  property,  axe  as 
follows : 

^336.    Within  five  years :  %!fer/< 

Ai^Hiijjmiipon  a  judgment  or  decree  of  any  court  of  the 

United  State5^eli^Jfany  state  within  the  United  States. 

Stat.  1850,  343,  read^^ii!i^(0or  territory; "  see  8 16,  subdivision  8,  of 

this  code.  ^^^^^^^ 

4  Cal.  290, 287 ;  7  Cah  24T :  19  Cal.  97^Ni^}^ ;  23  CaL  352 ;  34  GaL  666. 

$  337,  Within  four  years :  ^^^^^^ 

All  action  upon  any  contract,  obligation  or  liiiTilHhi  |iiiiiiili  il 
uix)n  an  instrument  in  writing.  '  ^ 

Stat.  1850.  345. 

5  Cal.  57:  6  Cal.  617:  19  Cal.  126;  14  Oal.  134;  17  Cal.  172;  18  Cal.  482;  20 
Cal.  130:  21  Cal.  495;  22  Cal.  596, 620;  23  Cal.  16^  223;  24  Cal. 403;  29Cai. 508; 
3i  Cal.  149, 165. 

$  338.    Within  three  years : 

1.  An  action  upon  a  liability  created  by  statute,  other  than 
a  penalty  or  forfeiture. 

2.  An  action  for  trespass  upon  real  property. 
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3.  An  action  for  taking,  detaining  or  injuring  any  goods  or 
chattels,  including  actions  for  the  specific  recoveiy  of  personal 
property. 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistoke. 
The  cause  of  action  in  such  case  not  to  be  deemed  to  have  ac- 
crued until  the  discovery,  by  the  aggrieved  paa*ty,  of  the  facts 
constituting  the  fraud  or  mistake. 

Stat.  1850,  343,  did  not  oontain  the  words  "or  mistake." > 
Sub-division  1 :  18Cal.  176. 
Sub-division  2:  29  Gal.  330;  31  Cal.  487,  154. 

Sub-division  4:  8  Cal.  449;  9  OaL  423;  18  OaL  22$;  29  Oal.  20,  47;  3 
GaI.2eO:34Gal.  2U. 

V^89.    Within  two  years : 

iT^I^naction  upon  a  contract,  obligation  or  liability,  not 
foundedu^5^an  instrument  of  writing. 

2.  An  acuolfe^gainst  a  sheriff,  coroner  or  constable,  upon 
the  liability  incurreti^  the  doing  of  an  act  in  his  ofiScial  capa- 
city, and  in  virtue  of  hi^|ffice,  or  by  the  omission  of  an  official 
duty,  including  the  non-paylS^nt  of  money  collected  upon  an 
execution.  But  this  subdivisioiNlS^s  not  apply  to  an  action 
for  an  escape. 

3.  An  action  upon  a  judgment  or  upon^s^mtract,  obligation 
or  liability  for  the  payment  of  money  or  dw^S^gcs,  founded 
upon  an  instrument  in  writing,  executed  out  of  tmSi^te. 

4.  An  action  to  recover  damages  for  the  death  of  one 
by  the  wrongful  act  of  another. 

The  first  and  second  subdivisions  are  the  same  as  stats.  18d0,  345,  and  I 

18i>i>,  396,  except  that  stat.  H50,  345,  excepted  from  the  limitation  of  two  i 

j-ears  "an  action  upon  an  open  account  for  goods,  wares  aod  nierchan- 

59, 

(340.    Within  one  3 ear:  .  jct 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
vhen  the  action  is  given  to  an  individual,  or  to  an  individual 
and  the  state,  except  when  the  statute  imposing  it  prescribes  a 
different  limitation ; 

2.  An  action  upon  a  statute  '^'^or  upon  an  undertaking  in  a 
crimiual  action"* *  for  a  forfeiture  or  penalty  to  the  people  of 
the  state ; 

3.  An  action  for  libel,  slander,  assault,  battery,  false  im- 
prisonment 74or  seduction;'* 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process ; 

5.  i*Xn  action  against  a  municipal  corporation  for  damages 
or  injuries  to  property  caused  by  a  mob  or  riot.^*    [Took 
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VS.  An  action  for  libel,  slander,  assault,  battery  or  false  ixn- 
pnspnment. 

4^yAn  action  against  a  sheriff,  or  other  officer,  for  the  escape 
of  a  pK'^oner,  arrested  or  imprisoned  on  ciyil  process. 

5.    Up>n  a  contract,  obligation  or  liability  for  the  payment 

of  money  uycurred  out  of  this  state  and  not  founded  upon  a 

written  coniA(Ct. 
The  first  f oar  ^bdivisions  are  from  stat.  18fi0, 343.   The  fifth  is  new. 

$841,    WithiJWx months: 

An  action  agains^m  officer,  or  officer  de  facto,  engaged  in 
the  collection  of  taxes^ 

1.  For  money  paid  ^^any  such  officer  under  protest,  or 
seized  by  such  officer  in  ]]^  official  capacity  as  a  collector  of 
taxes,  and  which,  it  is  claimeoLOUght  to  be  refunded. 

2.  To  recover  any  goods,  ^^rares,  merchandise  or  other 
property,  seized  by  any  such  offlwr  in  his  official  capacity  as 
tax  collector,  or  to  recover  the  piKQ  or  value  of  any  goods, 
wares,  merchandise  or  other  personai^roperty  so  seized,  or 
for  damages  for  the  seizure,  detention,  B\^e  of  or  injury  to  any 
goods,  wares,  merchandise  or  other  x>orsa^  property  seized, 
or  for  damages  done  to  any  person  or  prop^|f  in  making  any 
such  seizure. 

Stat.  1859, 306.    Fide  note  to  §  345. 

[  An  acir-approved  March  11, 1872.  Took  effect  ifflmediately, 
1.  Where  bankers'  certificates  of  deposit  have  h^tofore 
been  given  to  any  party  since  deceased,  and  not  founo^intil 
after  administration  of  his  or  her  estate,  an  action  ma\be 
maintained  thereon  by  the  heirs  or  legal  representatives  at 
time  within  six  months  after  such  finding.] 

^  84a.  Actions  on  claims  against  a  county,  which  have 
been  rejected  by  the  board  of  supervisors,  must  be  commenced 
within  six  months  after  the  first  rejection  thereof  by  such  board. 

$  848.  An  action  for  relief  not  hereinbefore  provided  for 
must  be  commenced  within  four  years  after  the  cause  of  action 
shall  have  accrued. 

Stat.  1850,  343. 
17  Cal.  56& 
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$  344.  In  an  action  brought  to  recover  a  balance  due  upon 
a  mutual,  open  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action  is 
deemed  to  have  accrued  from  the  time  of  the  last  item  proved 
in  the  account  on  either  side. 

Stat.  1850,  343. 

aOCal.  126.  I34;35Cal.l23. 

$  345.  The  limitations  prescribed  in  this  chapter  apply  to 
actions  brought  in  the  namQ  of  the  state,  or  for  the  benefit  of 
the  state,  in  the  same  manner  as  to  actions  by  private  parties. 

Stot.  1850, 343.    vide  note  to  i  341. 

^  346.  (N.  S. )  An  action  to  redeem  a  mortgage  of  real  prop- 
erty with  or  without  an  account  of  rents  and  profits,  may  be 
brought  by  the  mortgagor,  or  those  claiming  under  him,  against 
the  mortgagee  in  possession,  or  those  claiming  under  him,  un- 
less he  or  they  have  continuously  maintained  an  adverse  pos. 
session  of  tho  mortgaged  premises  for  five  years  after  breach 
of  some  condition  of  the  mortgage. 

Tide  §  701  and  foUowing. 

$  34T.  (N.  S.)  If  there  is  more  than  one  such  mortgagor, 
or  more  than  one  person  claiming  under  a  mortgagor,  some  of 
whom  arc  not  entitled  to  maintain  such  an  action,  under  the 
provisions  of  this  chapter,  any  one  of  them,  who  m  entitied  to 
maintain  such  an  action,  may  redeem  therein  a  divided  or  un- 
divided part  of  the  mortgaged  premises,  according  as  his  in- 
terest may  appear,  and  have  an  accounting  for  a  part  of  the 
rente  and  profits,  proportionate  to  his  interest  in  the  mortgaged 
l^mises,  on  x>&'ynient  of  a  part  of  the  mortgage  money,  bear- 
ing the  same  proportion  to  the  whole  of  such  money,  as  the 
value  of  his  divided  or  undivided  interest  in  the  premises  bears 

to  the  whole  of  such  premises.       „  ^  «..o  • 

See  new  $  348  in  appendix. 

[An  act  supplementary  to  an  act  entitled  '*  an  act  defining  the 
time  for  commfmcing  civil  actions"  passed  April  22, 1850 — 
approved  March  16, 1872.    Took  ^ect  immediately. 

^  1.  There  shall  be  no  limitation  upon  the  right  to  main- 
tam  an  action  for  the  recovery  of  money  or  other  property 
deposited  with  any  bank,  banker,  trust  company,  or  savings 
and  loan  society. 

$  2.  All  acts  and  parts  of  acts  in  conflict  herewith,  so  far 
KB  the  same  are  in  conflict^  are  hereby  repealed.] 
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CHAPTEB  IV. 

GENEBAL  PB0VISI0X8  AS  TO  THE  TIME  OF  COM- 
MENCING ACTIONS. 

Section  850.   When  an  action  1b  commenced. 

361.  Exception,  where  defendant  is  oat  of  the  State* 
352.    Exception  as  to  persons  nnder  disabilities. 

863.    Provision  where  person  entitled  dies  before  limitation 

expires. 
354.    In  suits  by  aliens,  time  of  war  to  be  deducted. 

855.  Provision  where  Judgment  has  been  reversed. 

856.  Provision  where  action  is  stayed  by  injunction. 

357.  Disability  must  exist  when  right  of  action  accrued. 

358.  When  two  or  more  disabilities  exist,  etc. 

359.  This  title  not  applicable  to  actions  against  directors, 

etc.    Limitations  in  such  cases  prescribed. 

360.  Aclcnowledgmeut  or  new  promise  must  be  in  writing. 
861.    Limitation  laws  of  other  States,  effect  of. 

362.  Existing  causes  of  action  not  affected. 

363.  "Action  "  iucludeH  u  speciw.1  procbtiOiug. 

$  350.    An  action  is  oommenoed,  within  the  meaning  of  this 
title,  when  the  complaint  is  filed. 
Stat.  1850, 343. 
19  Cal.  577:  21  CaL  351 ;  34  Cal.  166;  35  Cal.  122. 

^  351.  If,  when  the  cause  of  action  accmes  against  a  per- 
son, he  is  out  of  the  State,  the  action  may  be  commenced  within 
the  term  herein  limited,  after  his  return  to  the  State,  and  if, 
after  the  cause  of  action  accrues,  he  departs  from  the  State, 
the  time  of  his  absence  is  not  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Stat.  1850. 343.  Aj.  <V    /^^J        ^    ^^, 

6Oal.430;16Oal.98.  '    T    ^  i^^       l^  ^   Kf 

^  35a.  If  a  person  entitled  to  bring  an  action,  mentioned 
in  chapter  three  of  this  title,  be  at  the  time  the  cause  of  action 
accrued,  either  ~ 

1.  Within  the  age  of  majority  $  or, 
^  **  Insane;  or, 
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8.  Imprisoned  on  a  criminal  charge,  or  in  execution  under 
the  sentence  of  a  criminal  court  for  a  term  less  than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  pariy 
with  her  in  commencing  suoh  action. 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 

for  the  commencement  of  the  action. 

Stat.  1863,  325,  inserted  except  for  a  penalty  or  forfoitore. 
Sub-division  2:  27Cal.  376. 
Sub-division  4 :   36  Oal.  447. 

9  353.  If  a  person  entitled  to  bring  an  action  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survive,  an  action  may  bo  commenced 
by  his  representatives,  after  the  expiration  of  that  time,  and 
within  six  months  from  his  death.  If  a  person  against  whom 
an  action  may  bo  brought,  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  against  his  representa- 
tives after  the  expiration  of  that  time,  and  within  ouo  year  after 
the  issuing  of  letters  testamentary  or  of  administration. 

Stat.i8dO,  343.  read  "exeeutorsor  administrators.'* 

10CtaL386;19GaL8«,»7. 

$  354:.  When  a  person  is  an  alien  subject,  or  citizen  of  a 
coantry  at  war  with  tho  United  States,  the  time  of  the  contin- 
ance  of  the  war  is  not  part  of  the  period  limited  for  the  com- 
mencement of  the  action. 

Stat.  1850,  243. 

^  855.  If  an  action  ig  commenced  within  the  time  prescribed 
therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed 
on  appeal,  the  plaintiff,  or  if  he  die  and  the  cau^e  of  action 
survive,  his  representatives  may  commence  a  new  action 
within  one  year  after  the  reversal. 

Stat.  1850,  343. 

$  356.  When  the  commencement  of  an  action  is  stayed  by 
injmlction  or  statutory  prohibition,  the  time  of  the  continuance 
of  the  injunction  or  prohibition  is  not  part  of  the  time  limited 
for  the  commencement  of  the  action. 

Stat.  1850,  343. 

^  357.    Ko  person  can  avail  himself  of  a  disabilityr  unless 
it  existed  when  his  right  of  action  accrued 
Stat.  1850,  m. 
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^  358.  When  two  or  more  disabilities  co-exist  at  the  time 
the  right  of  action  accrues,  the  limitation  does  not  attach 
untU  they  are  removed. 

St&t.  ISSO.  343. 

$  359.  This  title  does  not  afifect  actions  against  directors  or 
stockholders  of  a  corporation,  to  recover  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability  created  by  law;  but  such 
actions  must  be  brought  within  three  years  after  the  discovery 
by  the  aggrieved  party  of  the  facts  upon  which  the  penalty  or 
forfeiture  attached,  or  the  liability  was  created. 

Stat.  1850, 313. 

§  360.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take  the 
case  out  of  the  operation  of  this  titie,  unless  the  same  is  con- 
tained in  some  writing,  signed  by  the  party  to  be  charged 
thereby. 

Stat.  1850. 343. 

9 Cal.  89;  17  CaL  351, 574;  21  Oal.  142:  22 OaL  100;  25 GaL 292;  360aL  180„ 
187  ;8»  Gal.  434. 

(  361.  When  a  cause  of  action  has  arisen  in  another  state, 
or  in  a  foreign  country,  and  by  the  laws  thereof  an  action 
thereon  cannot  there  be  maintained  against  a  person  by  reason 
of  the  lapse  of  time,  an  action  thereon  shall  not  be  maintained 
against  him  in  this  State,  except  in  favor  of  one  who  has  been 
a  citizen  of  this  State  and  who  has  held  the  cause  of  action 
from  the  time  it  accnted. 

Btat.  1852. 161,  did  uot  contain  words  in  UaUc$. 

6  Cal.  430. 

$  36^  This  titie  does  not  extend  to  actions  already  com- 
menced, nor  to  cases  where  the  time  prescribed  in  any  existing 
statute  for  acquiring  a  right  or  baiTing  a  remedy  has  fully  run, 
but  the  laws  now  in  force  are  applicable  to  such  actions  and 
cases,  and  are  repealed  subject  to  the  provisions  of  this  section. 

$  3G3.  (N.  S.)  Tlio  word  "action,"  as  used  in  this  titie,  is 
to  Ixi  constmod  whenever  it  is  necessary  so  to  do,  as  including 
a  spcxjial  i^roceoding  of  a  civil  nature. 
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TITLE    III. 

OP  THJ!  PAETIES  TO  CIVIL  ACTIONS. 

SkzIOV  d67.    Action  to  he  in  name  of  party  in  interest. 

368.    AMignment  of  thing  in  action  not  to  prejudice 

defence. 
869.    Eiecntor,  trustee,  etc.,  may  ene  without  joining  tii« 

persons  beneficially  interested. 
370.    When  a  married  woman  is  a  party— actions  by  and 

against. 
S71.    Wife  may  defend,  when. 
372.    Infant  to  appear  by  guardian. 

873.  0-uardian.  how  appointed. 

874.  Unmarried  female  may  sue,  for  her  own  seduction. 

375.  Father,  etc.,  may  sue,  for  sedtiction  of  daughter,  etc. 

376.  Father,  etc.,  may  sue,  for  injury  or  death  of  child. 

377.  When  representatives  may  sue  for  death  of  one  caused 

by  the  wrongful  act  of  another. 

37|*    Who  may  be  joined  as  plaintiff^. 

879.    Who  may  be  joined  as  defendants. 

380.  Parties  defendant  in  an  action  to  determine  conflict- 
ing claims  to  real  property. 

$8L  Parties  holding  title  under  a  common  source,  when 
may  join. 

382.  Parties  in  interest,  when  to  be  joined.    When  one  or 

more  may  sue  or  defend  for  the  whole. 

383.  Plaintiff  may  sue  in  one  action  the  different  parties 

to  commercial  paper. 

384.  Tenants  in  common,  «tc.,  may  sever  in  bringing  or 

defending  actions. 

385.  Action,  when  not  to  abate  by  deatb ,  marriage  or  other 

disability.    Proceedings  In  such  case. 

386.  Another  person  may  be  substituted  for  the  defendant. 

387.  Intervention,  when  it  taJies  place  and  how  made. 
388     Associates  may  bo  sued  by  name  of  ossociatiun. 
389.    Court,  when  to  decide  controversy  or  to  order  other 

parties  to  be  brought  in. 

^  8©T.  ($4.)  Every  action  must  be  prosecuted  in  the 
naoM  of  the  real  party  in  interest,  except  as  provided  in  section 
three  hundred  and  sixty-nine. 
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Stat.  1851, 51,  read:  **exe&pt  as  otherwise  provided  in  this  act.** 

Stat.  1854, 59,  added  to  stat.  1851,  the  words:  "but  this  section  shall 
not  be  deemed  to  aut|iorizB.tho  asexgnment  of  an  account,  unliquidatod 
demand,  or  of  a  thing  in  action  not  arising  out  of  contract." 

Stat.  1855. 303,  added  to  tho  stat.  1851 ,  the  %vords :  "  but  in  suits  brought 
hy  the  assignee  of  an  account,  anliguidated  demand,  or  thing  in  action 
not  arising  out  of  contract,  assigned  Bubsequently  to  the  first  day  oi 
July,  1854,  the  assignor  shall  not  he  a  witness  on  Isehalf  of  the  plaintiff.' 

Stat.  1861^4, 29,  restored  the  stat.  1851. 

ftCal.  247,  456;  7  Gal.  551;  9  Gal.  325: 10  Gal.  a47r  18  Cal.  126, 436:  280al. 
139, 173v  356,430;  2&Gal.  122;  2S>GaL  19, 210;  32  Cal.  590;  33  Cal.  121 ;  35  Oal. 
596. 

Bonds:  7  CaL  551;  10  Cal.  347;  13  Cal.  58»;  15  Cal.  9;  23  Ct^.  MO;  2» 
Cal.  194. 

Choses  in  action :  9  Gal.  325;  12  Gal.  97 ;  14  OSal.  403 ;  18  CaL  126:  22  Cal. 
187 ;  27  Gal.  249 ;  29  Cal.  150 ;  31  Cal.  240 ;  35  Cal.  345. 

Torts:   &  Cal.  45ft;  22  Cal.  139, 173;  32  Cal.  59«. 

^  36S.  (^  5.)  In  the  case  of  an  assignment  of  a  tbing  in 
action,  the  aiytion  by  tho  assignee  is  ■without  prejudice  to  any 
set-off  or  other  defence  existing  at  the  time  of,  or  before,  notice 
of  the  assignment ;  but  this  section  does  not  apply  to  a  nego- 
tiable promissory  note  or  bill  of  exchange,  transferred  in  good 
faith  and  upon  good  consideration,  before  maturity, 

5  Cal.  325;  19  Cal.  616;  20  Cal.  509. 

Judgments:  12  Cal.  257;  22  Gal.  430;  23  Cal.  255,  596;  25  CaL  53»;  33 
Cal.  525. 

Promissory  notes:    8  Cal.  260 ;  14  Cal.  94, 450. 

$  369.  ($6.)  An  executor  or  administrator,  or  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  with  him  tho  persons  for  whose  bene- 
fit the  action  is  prosecuted.  A  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  ben^  of  another,  is  a  trustee 
of  an  express  trust,  toUhin  ihe  meaning  of  this  section. 

Executor  or  administrator :  14Cal.  117 ;  15  CaL  259 ;  16  CaL  579 ;  18  CaL 
11;  23  CaL  16. 

Trustee ;    18  Cftl.  U ;  26  CaL  25;  32  Q^L  111 ;  3  4Cal.  13& 

$  370.  ($  7.)  When  a  married  woman  is  a  party,  her  hus- 
band must  be  joined  with  her,  except — 

1.  When  the  action  concerns  her  separate  property  or  her 
right  or  claim  to  the  homestead  property,  she  may  sue  alone. 

2.  When  tho  action  is  between  herself  and  her  husband  she 
may  sue  or  be  sued  alone. 
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wd  (wart  from  her  husband^ 
sfte  may  sue  or  he  sued  alone, 

Stat  1851, 52,  omitted,  the  words:  **or  her  ri«:ht  or  daim  to  the  home> 
stead  property ;  '*  also  the  words  in  jCaZie*. 

Stat.  1867- '6S,  550,  omitted  the  words  in  (talie$. 

Z  Cal.  8a,  312 ;  15  Cal.  808 ;  17  CaL  578 ;  19  Cal.  128 ;  22  Cal.  457 ;  26  Cal.  435 ; 
50  Cal.  401 ;  51  CaL  353 ;  32  Cal.  83. 

Homestead:  5  Cat.  504;  6  CaL  71;  8  Cal.  66,  74, 547;  9 Col.  96;  10  Cal> 
296;  14Cal.50& 

$  8T1,  ($  8.)  If  a  iiusband  and  wife  be  sued  together,  tho 
wife  may  defend  for  her  own  right,  and  if  the  Ivuahand  neglect 
to  defendi  she  may  d^endfor  his  right  aiao, 

5Cal.387;9Cal.S15i 

_9.)  When  an  infant  is  a  party  he  must  appear 

by  his  genera^S&Mmmj^iehas  one,  and  if  not  by  a  guardian 

who  may  be  appointed  In    iLi  ^'lui^   m   \\^\\u  li  tho  action  is 

prosecuted,  or  by  a  judge  thereof,  or  a  countyjtn 

19  Gal.  210, 629;  51  CaL  574 ;  52  CaL  HI. 

§  373.  (^  10.)  When  a  guardian  is  appovnied  by  itie  court 
he  must  be  appointed  as  follows : 

1.  -  When  the  infant  is  plaintiff:  upon  tho  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years ;  or  if  under  that 
age,  upon  the  application  of  a  relative  or  friend  of  tho  infant. 

2.  When  the  infant  is  defendant :  upon  the  applicsttion  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years  and  apply 
within  ten  days  after  the  service  of  tho  summons ;  if  ho  be 
onder  the  age  of  fourteen,  or  neglect  so  to  apply,  then  upon 
the  application  of  any  other  parly  to  the  action^  or  of  a  relative 
or  friend  of  the  infant. 

$  874»  (N.  S.)  An  unmarried  female  may  prosecute,  as 
plaintiff',  an  action  for  her  own  seduction,  and  may  recover 
therein  such  damages,  pecuniary  or  exemplary,  as  are-assessed 
in  her  favor. 

§  375.  (N.  S.)  A  father,  or  in  case  of  his  death  or  deser* 
tlon  of  his  family,  the  mother,  may  prosecute  as  plaintiff  for 
the  seduction  of  the  daughter,  and  the  guardian  for  the  seduc- 
tion of  the  ward,  though  the  daughter  or  ward  be  not  living 
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with  or  in  the  lervioe  of  the  plaintifP  at  the  time  of  the  Bedno- 
tion  or  afterwards,  and  there  he  no  loss  of  service. 

^6i.  ($  11.)  A  father,  or  in  case  of  his  death  or  deser- 
tion ^^s  family,  the  mother,  may  maintain  an  action  for  the 
injnry  o^j^th  of  a  child,  and  a  gnardian  for  the  ii^nry  or 

death  of  his 
25Cal.434. 

$877.  When  the^^thofaperson  is  caused  by  the  wrongful 
act  or  neglect  of  another^Ssheirs  or  personal  reptesentatiyes 
may  maintain  an  action  for  dan^ges  against  the  person  causing 
the  death,  or  when  the  death  of  INn^on  is  caused  by  an  injury 
receiyed  in  falling  through  any  op^ne  or  defectire  place  in 
any  sidewalk,  street,  alley,  square  or  imi^  his  heirs  or  per- 
sonal representatiyes  may  maintain  an  actSs^for  damages 
against  Uie  person  whose  duty  it  was,  at  the  tim^^j^ie  injury, 
to  have  kept  in  repair  such  sidewalk  or  other  place^Jn  every 
such  action,  the  jury  may  give  such  damages,  pecunia^S|^x~ 
emplary,  as,  under  all  the  circumstances  of  the  case,  ma^ 
them  seem  just. 

Stat.  1862, 447-8,  read  as  follows :  "  Section  1.  Whenever  the  death  of 
a  person  shall  be  caused  by  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect,  or  default,  is  such  as  vronld  (if  death  had  not  ensued)  have 
entitled  the  party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case,  the  person,  who,  or  the 
corporation  which,  wonld  have  been  liable  if  death  had  not  ensued,  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  felony. 

"  Sec.  2.  Whenever  the  death  of  any  jwrson  shall  be  caused  by  an  in- 
jury received  in  falling  through,  or  by  drowning  after  having  fallen 
through,  any  opening  or  defective  place  in  any  sidewalk,  street,  allegr  or 
wharf  in  any  city  or  inooiporated  town,  the  death  of  such  person  shall 
be  deemed  to  have  been  caused  by  the  wrongful  neglect  and  default 
of  the  person  or  persons,  ooiporation  or  company,  firm  or  association 
whose  dnty'it  was,  at  the  time  said  jwrson  received  such  injury,  to  have 
kept  in  repair  such  sidewalk,  street,  alley,  or  wharf,  or  who  was  or  were 
at  that  time,  liable  to  bave  been  ordered  or  notified  to  make,  or  to  have 
been  assessed  for  the  expenses  of  making,  the  repairs  on  such  sidewalk, 
street,  alley,  or  wharf,  where  the  injniy  to  such  person  occurred. 

"  Sec.  3.  Every  such  action  shall  be  brought  by  and  in  the  names  [of  ] 
the  personal  representatives  of  such  deceased  person,  and  the  amount 
recovered  in  every  such  action  shall  be  for  the  exclusive  benefit  of  the 
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widow  and  next  of  kin  of  saoh  deoeasad  parwiB,.aiHl  phaU  bediatributod 
to  such  widow  and  next  of  kin,  in  the  ^f;gtP9rtiQB9  provided  by  law  in  re- 
lation to  the  diatribntion  of.  j)er8QnAl  property  left  by  persons  dying  in- 
fceatate;  and  iit,esi»ry  ««ch  action,  the  jury  may  give  ench  damagea* 
peennlary  and  exemplary,  aa  they  trhall  deem  fair  and  just,  and  may  take 
into  oonaideration  the  peonniary  injury  reaalting  from  such  death  to  the 
wife  and  next  of  kin  of  anch  daoeaaed  peraon;  jwwjcfej.  That  evey  aooh 
action  ahall  be  oommenoed  within  two  yean  after  the  death  of  anoh 
deoeaaed  person." 

^  378.  ($  12.)  All  persona  baying  an  interest  in  the  sub- 
ject of  the  action  and  in  obtaining  the  relief  demanded,  may 
be  joined  as  plaintifEs,  except  when  otherwise  provided  in  this 
title. 

Stat.  1851, 52,  read:  "act." 

5  CaL  149 ;  8  Cal.  77, 514 ;  10  Cal.  302 ;  24  Cal.  172 ;  25  Cal.  242 ;  26  CaL  337 ; 
91  Cal.  420 ;  93  Cal.  497 ;  37  Cal.  84.  183. 

Tenants  in  common :   21  Cal.  202 ;  30  CaL  481. 

^  879.  ($  13.)  Any  person  may  be  made  a  defendant  who 
bas  or  claims  an  interest  in  the  controversy  advcrae  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  determina- 
tion or  settlement  of  the  question  involved  therein.  And  in 
an  action  to  determine  the  title  or  right  of  possession  to  real 
property  which ,  at  the  time  of  Vie  commencement  of  Vie  action^ 
is  in  the  possession  of  a  tenant,  the  landlord  may  be  joined  as  a 
party  defencUmt. 

Original  aeotion  referred  to  aqvity  caaes  only:  9^  Cal.  968,  but  see  87 
CaL  388. 

Geneially:  1  CaL  478;  12  Cal.  103,  105;  14  CaL ^9;  17  Cal.  262, 4e7 ;  22 
GaL  200;  38  CaL  514;  39  CaL  379. 

Traats:    7  Col.  92;  30  Cal.  455,  556. 

The  laat  aentenoe  of  the  seotion  ehaagea  more  or  lesa  the  law  laid 
down  in  tha  following  ejectment  oases :  4  OaL  70 :  6  CaL  33 ;  9  Cal.  268 ; 
U  CaL  366 ;  22  CaL  200 ;  28  CaL  535 ;  32  CaL  488. 

Partiea  in  foreclosure  suits :    See  seotion  72ft. 

[N.  S.)  In  an  action  brought  by.  a  person  oat  of 
possession  o^iHi^^perty  to  determine  an  adverse  claim  of 
an  interest  or  estat^Hei^l^jtiie  person  making  snch  adverse 
daim  and  all  persons  in  posSSlRMM^faust  be  joined  as  defend' 
uiis. 

^  981.    Persons  claiming  an  interest  in  lands  unc 
moQ  Boorce  of  title  may  unite  as  plaintifb  in  an  action  agamsl 
O.  0.  p.  10 
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jigTBon  claimiTig  an  adverse  interest  therein,  for  the  pnr- 

fnnrrfiPT^^iitffiiyiii''"^^  rilmif  claim,  or  of  establishing 
such  common  sonrce  ^*  *'**^^  '^^*^*^t^^1inffJi^"  same  to  be 
held  in  trust,  or  for  removing  a  cloud  thereon. 

Stat.  1867-68, 198,  read :  "Any  two  or  more  persons  claiming  any  estate 
or  interest  in  lands  under  a  common  source  of  title,  whether  holding  as 
tenants  in  common,  joint-tenants,  copartners,  [coparceners]  (?)  or  in 
severalty,  may  unite  in  an  action  against,  etc. 

^  382.  ($  14.)  Of  the  parties  to  the  action,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs  or  defendants ; 
but  if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defendant,  the 
reason  thereof  being  stated  in  the  complaint ;  and  when  the 
question  is  one  of  a  common  or  general  interest,  of  many  per- 
sons, or  when  the  parties  are  numerous,  and  it  is  impracticable 
to  bring  them  all  before  the  court,  one  or  more  may  sue  or  de- 
fend for  the  benefit  of  all. 

1  Cal.  55 ;  6  Cal.  506 ;  7  Cal,  330 ;  U  Cal.  531 ;  16  Oal.  145 ;  27  Oal.  56. 

§  383.  ($  15.)  Persons  severally  liable  upon  the  same  ob. 
ligation  or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same  or 
separate  inustruments,  may  all  or  any  of  them  be  included  iu 
the  some  action,  at  the  option  of  the  plaintiff. 

Yide  pott,  §  414 ;  also,  S  578. 

6  Cal.  176;  25  Gal.  520;  29  GaL  ^8. 

See  section  413. 

$  384.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may  jointly 
or  severally  commence  or  defend  any  civil  action  or  proceeding 
for  the  enforcement  or  protection  of  the  rights  of  such  party. 

Stat  1857,  62,  vide  1381. 

[}  16.)  An  action  or  proceeding  does  not  abate  by 
the  death,  m!b«||^geor  other  dlBability  of  a  party,  or  by  the 
transfer  of  any  intei^dNb^JSJE*  ^^  ^^  cause  of  action  survive 
or  continue.  In  case  of  thedSEQ^wig^MTia^^  o^  other  disability 
of  a  party,  the  court,  on  motion,  mayal!^vi^})fiaction  or  pro- 
ceeding to  be  continued  by  or  against  his  represeSMfm^^L^^^^ 
cesser  in  interest.    In  case  of  any  other  transfer  of  intei 
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the  action  orproceecUng  may  be  continued  in  the  name  of  the 
original  party,  or  the  conrt  may  allow  the  person  to  whom  the 
tniQsfer  is  made,  to  be  substituted  in  the  action  or  proceeding* 
5Ca].  231;  20  Oal.  68;  21  CaL  443;  29 GaL 359,  444 ;  30  CaL  467 ; 31  Cal.  333; 
»2Cft]. 493;  34  Cal.  90;  35  GaL  466;  37  CaL  389;  40  CaL  96. 

§  386.     (^  65S.)   A  defendant  against  whom  an  action  is 

pending  upon  a  contract,  or  for  specific  personal  property, 

may,  at  any  time  before  answer,  upon  affidavit  that  a  person 

not  a  party  to  the  action  makes  against  him,  and  without  any 

collusion  with  him,  a  demand  upon  the  same  contract,  or  for 

the  same  property,  upon  notice  to  such  person  and  the  adverse 

party,  apply  to  tho  court  for  an  order  to  substitute  such  person 

in  bis  place,  and  discharge  him  from  liabiUty  to  either  party, 

on  his  depositing  in  court  the  amount  claimed  on  the  contract, 

or  delivering  the  property,  or  its  value,  to  such  person  as  the 

court  may  direct ;  and  the  .court  may,  in  its  discretion,  make 

the  order. 

Suii8M,ra^ 
8GaLJi91 

*''•  (W  659, 660,  661.)  Any  person  may  before  the  trial, 
inte^val^n  an  action  or  proceeding  y  who  has  an  interest  in  the 
flatter  in  uhln^n,  in  the  success  of  either  of  tbe  parties,  or 
an  interest  agamlSS^oth.  An  intervention  takes  place  when  a 
third  person  is  i)ermib%^o  become  a  party  to  an  action  or 
Vroceeding  between  otherp^^ms,  either  by  joining  the  plaint- 
iff in  clauning  what  is  sought  b^^|acomplaint,  or  by  uniting 
^th  the  defendant  in  resisting  the  chtosof  the  plain tifif,  or 
k  demanding  anything  adversely  to  bot^h^laintiff  and  the 
defendant,  and  is  made  by  complaint,  setting  fOTSBJk^  grounds 
upon  which  the  intervention  rests,  filed  by  leave  o^;^ourt 
>Qid  served  upon  the  parties  to  the  action  or  proceeding/ 
Diay  answer  it  as  if  it  were  an  original  complaint. 

Stat.  18M,  73,  in-Bubstanee ;  except  that  it  provided  that  a  third  person 
'"igl^t intervene  "either  before  or  after  issue  has  been  joined  in  tho 
ttose/'and  "by  petition  or  complaint,"  a  copy  to  be  served  upon  "  tho 
I>>t7  or  parties  to  the  action  against  whom  anything  is  demanded;" 
'od  the  conrt  was  reqmred  to  determine  upon  the  intervention  at  the 
^e  time  the  action  was  decided ;  the  intervener  to  pay  costs  incurred 
oy  the  intervention,  if  he  failed. 

8  CaL  281, 504;  6  Cal.  2.')6;  7  Cal.  35;  13  CaL  62;  10  Cal.  296;  18  Cal.  378; 
*'C«L2»,441;  28  CaL  143;  29  CaL  150,  673;  37  CaL  532. 
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^  888*  ($  656.)  When  two  or  more  persons,  associated  in 
any  business,  transact  such  business  under  a  common  name, 
whether  it  comprise  the  names  of  such  persons  or  not,  the 
associates  may  be  sued  by  sach  common  name,  the  summons 
in  such  cases  being  served  on  one  or  more  of  the  associates ; 
and  the  judgment  in  ihe  actUm  shaU  hind  the  joint,  property  of 
aU  the  associates,  in  the  same  manner  as  if  all  luid  been  nanied 
defendants  and  had  been  sued  upon  their  joint  liabUity, 

Stat.  1854. 72,  omitting  UaUciied  words ;  and  inserting  "  only  "  between 
"  bind"  and  "the  joint." 

22CiiL8S6;30  CaL  202. 

^  889.  (^  17.)  Theoonrtmay  determine  any  controyersy 
between  parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights ;  but  when 
'  a  complete  determination  of  the  controversy  cannot  be  hiad 
without  the  presence  of  other  parties,  the  court  must  then 
order  them  to  be  brought  in.  And  wlien,  in  an  action  for  the 
recovery  of  real  or  personal  property,  a  person  not  a  party  to 
die  action,  but  liaving  an  interest  in  tlw  subject  thereof,  makes 
application  to  the  court  to  be  m>ade  a  party,  it  may  order  him  to 
be  brought  in,  by  (he  proper  amendment. 

5  Oal.  281. 114;  9  CM.  96, 697: 12  OaL  213;  22  OU.  aOO;  V7  OaU  329;  30  CaL 
480;  38  CaL  514. 
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TITLE    IV. 

OP  THE  PLACE  OF  TBIAL  OF  CIVIL  ACTIONS. 

8MBIOII 392.    Qertftin  actions  to  be  tried  where  the  subject  or  some 

port  thereof  is  situated. 

393.  Other  actions,  where  the  caose  or  some  part  thereof 

arose. 

394.  Place  of  trial  of  actions  against  coontics. 

395.  Other  actions  according  to  the  residence  of  the  x>artic8. 

396.  Action  may  be  tried  in  any  county,  unless  the.df  £pnd- 

ant  demand  a  trial  in  the  proper  county.   . 
897.    Place  of  trial  may  bo  changed  in  certain  cases. 
393     When  Judge  is  disqualified,  cause  to  be  transferred. 
899.    Papers  to  be  transmitted.  Costs,  etc.  Jurisdiction,  etc. 
400.    Srocaedinga  after  judgment  in  certain  cases  trans- 


"  ^  1i.)    Actions  for  the  following  causes  must  be 

^  *^  ieLm  '  "^  ^^®  subject  of  the  action,  or  some 

ttecaaniTiy  „      *              -  *  to  the  power  of  the  court  to 

^^*««f2j  Esa--^    *  '^dcA  in  this  code : 

tije]>lKt(jf^^     .  '  ■)ropcrty,  or  of  an  estate  or 

1.  For  ^  ^  _  "     *  rnination,  in  any  form,  of  such 
"J^eitttths^a^'p.  "^             "  '  *^  ^^^  property. 
%orh:te^_^'    '      '    -  Toperty. 

2.  p(u»j^  "      '    -  •  ntgage  of  real  property. 

I  For^^j*  ~           * .—  afced  partly  in  one  county  and 

propenj.  fk-.^  "^       •  -     • .  ^^7  select  either  of  the  coun- 

ewmti^^    ;  ^  '^  ■"*-  *                .  is  the  proper  county  for  the 

for  tU  t^ ,        ^  '  «s-      ^  -e.  Stat.  1851, 63,  omitted  the  words 

6CaL4bi.*/'"-'    .*.  JCal.432;23CaLa06w 

$  808.  (^  19.)  Actioub  XV,.  the  following  causes  must  be 
tried  in  the  county  where  the  cause,  or  some  part  thereof, 
arose,  subject  to  the  like  power  of  the  court  to  change  the 
place  of  trial : 


1.  For  iib»  recovery  of  a  penalty  or  forfeitnre  imposed  by 
statute ;  except,  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river  or  other  stream  of  water/situated  in 
two  or  more  counties,  the  action  may  be  bronght  in  any  comity 
bordering  on  such  lake,  river  or  stream,  and  opposite  to  the 
place  where  the  offence  was  committed. 

2.  Against  a  public  ofilcer  or  person  especially  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his 
office,  or  against  a  person  who,  by  his  command  or  in  his-aid> 
does  anything  touching  the  duties  of  such  officer. 

Vide  sections  rftfezced  te  iaiiote  to  S  392. 
9Cal.4aO. 

$  394.    Actions  against  counties  may  be  eonmi^ced  and 

tried  in'any  county  in  the  judicial  district  in  which  such  county 
is  situated,  unlesa  such  actions  are  between  counties,  in  which. 
case  they  may  be  commenced  and  tried  in  any  county^not  a. 
party  thereto. 

Stat.  1854, 45,  read:  "  Suite  agaiiust  a  county  may  be  commenced  in 
any  court  of  that  county,  or  in  a  district  court  of  the  judicial  district  in 
irhioh  said  county  ia  situiuted^  in  tho  same  manner  as  suits  against 
private  ];>er8on6;  prortidea^  that  suits  between  counties  shall  be  com- 
menced in  a  court  of  competent  jurisdiction  in  any  county  not  a  party 
to  such  action."    TSefe  sections  referred  to  in  Hot*  to  S  392. 

$  895.  ($  20.)  In  all  other  cases,  the  action  must  be  ^tned 
in  the  county  in  which  the  defendants,  or  some  of  them, 
reside  at  the  commencement  of  the  action ;  or,  if  none  of  the 
defendants  reside  in  the  State,  or,  if  residing  in  this  State,  the 
the  county  in  which  they  reside  is.  unknown  to  the  plaintiff, 
the  same  may  be  tried  in  any  county  which  the  plaintiff  may 
designate  in  his  complaint ;  and  if  the  defendant  is  about  to 
depart  from  the  State,  such  action  may  be  tried  in  any  county 
where  either  of  the  parties  reside  or  service  is  hod;  subject, 
however,  to  the  power  of  the  court  to  change  the  place  of  trial 

as  provided  in  this  code. 

Stat.  1851, 53,  inserted  "parties"  instead  of  '* defendants ;"  also,  omit- 
ted the  words  "  or,  if  residing  in  this  State,  tho  county  in  which  they 
reside  is  unknown  to  plaintifF,"  and  the  words,  "and  if  the  defendant  is 
about  to  depart  from  the  State,  such  action  maybe  tried  in  any  oounty 
where  either  of  the  parties  reside  or  service  w  had." 

16  Cal.  220,  418:  22  Cal.  537. 
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^  80e.  (N.  8.)  If  the  comity,  in  which  tho  action  is  com- 
menced is  not  the  proper  coantj  for  the  trial  thereof,  the 
action  may,  notwithstanding,  be  tried  therein,  unless  the  de- 
fendant, at  the  time  he  appears  and  answers  or  demurs,  files 
an  affidavit  of  merits,  and  demands,  in  writing,  that  the  trial 
be  had  in  the  proper  county. 

Vldg  Motions  referred  to  in  note  to  I  992. 

^  897.  (^  21.)  The  court  may,  on  motion,  change  the 
place  of  trial  in  the  following  cases : 

1.  When  the  county  designated  in  the  complaint  is  not  the 
proper  conniy. 

2.  When  there  is  reason  to  beUeve  that  an  impartial  trial 
can  not  be  had  therein. 

3.  When  the  conyenienoe  of  witnesses  and  the  ends  of 
justice  would  be  promoted  by  the  change. 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting. 

rsds  Motions  referred  to  In  sots  to  S  MS. 

a  Gal.  410, 433;  5Cal.  117;  60aL  154;  9Gftt  607,612;  13  Gal.  321;  15  Gal. 
41S:22CaL  127,537;23GaL16%376:a4GaL73,  78;  23GaL215;  32GaL  208; 
S7OaL190. 

BiM  of  judge:   12  0aLaOO;  23Ca].892;  24GaL  31. 

^  SOS.  If  an  action  or  proceeding  is  commenced  or  pend- 
ii^  in  a  court  sjid  the  judge  or  justice  thereof  is  disqualified 
from  acting  as  such,  or  if  for  any  cause  tho  court  orders  the 
place  of  trial  to  be  changed,  it  must  bo  transferred  for  trial  to 
a  court  the  parties  may  agree  upon  by  stipulation  in  writing, 
or  made  in  open  court  and  entoed  in  the  minutes ;  or,  if  they 
do  not  so  agree,  then  to  the  nearest  court  whero  tho  like 
objection  or  cause  for  making  the  order  does  not  exist,  as 
follows : 

1.  If  in  the  district  court,  to  another  district  court. 

2.  If  in  a  county  court,  to  some  other  county  court. 

8.   If  in  the  probate  court,  to  some  other  probate  oourt. 
4.   If  in  a  justice's  court,  to  another  justice's  court  in  the 
same  county. 

8tat.  185i»  42-3,  was  identical  down  to  the  sub-divisions:  and  included 
subodiTlsions  1  end  4,  numbered  as  land  5;  also,  throo  sub-dlvlQions, 
numbered  2, 3  and  4,  as  follows: 
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"  Seoond— If ,  ia  the  anperior  court  of  San  Fnuoisoo,  to  a  distxiot 
court." 

"  Third— If  in  a  county  court,  to  a  dlEtrict  court,  or  Bome  other  county 
court." 

"  Fourth— If  in  the  probate  court,  to  a  district  court,  or  some  other 
probate  court." 

Stat.  1863,  336,  read:  "Whenever  an  action  or  proceeding  is  com* 
meneed  in  a.  district  court,  in  which  a  county  court  has  concurrent 
jurisdiction,  the  district  court  may,  if  the  parties  consent,  by  order, 
transfer  the  same  to  the  county  court  of  the  same  county.  Upon  such 
transferreuce,  the  county  court  shall  have  and  exercise  over  such  action 
or  proceeding  the  same  jurisdiction  as  if  originally  commenced  therein.' 

Stat.  1855,  SO,  made  13  pro  visions  for  transferring  cases  from  Stateoourta 
to  U.  S.  courts.    Vide  sections  referred  to  in  note  to  8  392. 

^  399.  When  an  order  is  made  transferring  an  action  or 
proceeding  for  trial,  the  clerk  of  the  court,  Or  justice  of  the 
peace,  must  transmit  the  pleadings  and  papers  therein  to  the 
clerk  or  justice  of  the  court  to  which  it  is  transferred.  The 
costs  and  fees  thereof,  and  of  filing  the  papers  anew,  must  be 
paid  by  the  party  at  whose  instance  the  order  was  made.  The 
court  to  which  an  action  or  proceeding  is  transferred  has  and 
exercises  over  the  same  the  like  jurisdiction  as  if  it  had  been 
originally  commenced  therein. 

Stat.  IS54. 43,  section  2,  is  identical  down  to  and  including  the  word 
.'transferred,"  and  then  adds  the  words:  "If  the  transfer  is  made  on 
the  ground  that  a  judge  or  justice  is  diflqualified  from  acting,  tho  costs 
and  fees  thereof,  and  of  re-entering  and  filing  the  pleadings  and  papers 
anew,  are  to  abide  the  event  of  the  action  or  proceeding ;  in  other  cases 
they  are  to  be  paid  by  the  party  at  whose  instance  the  order  is  made." 

And  section  3  o^  said  statute  is  identical  with  the  last  sentence  of  the 
above  section,  with  the  addition  of  the  words,  "and  may,  by  order  or 
eacecution,  enforce  the  judgment." 

Vide  sections  referred  to  in  note  to  §  392. 

$  400.  When  an  action  or  proceeding  affecting  the  title  to 
or  possession  of  real  estate  has  been  brought  in  or  transferred 
to  any  court  of  a  county  other  than  the  county  in  which  the  real 
esiato,  or  some  portion  of  it,  is  situated,  the  clerk  of  such  court 
must,  after  final  j  adgment  thereon,  certify  under  his  seal  of 
office,  and  traasmit  to  the  correspondmg  court  of  the  county 
in  which  the  real  estate  aflfjcted  by  the  action  is  situated,  a 
copy  of  the  judgment.    The  clerk  receiving  such  copy  must 
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fUe  docket  and  record  the  jadgment  in  the  records  of  tba  ooorli 
brieflj  designating  it  as  a  judgment  transferred  ttom      '    ■ 
ooort  (naming  the  proper  court) . 
VUe  aectionB  referred  tota  note  to  S  tBUL 
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TITLE   V  . 

OF  THE  MANNEB  OF  COMMENCING  CIVIL  ACTIONS. 

SxonoN  405.    Actions,  how  ooxnmenoed. 

106.    Complaint,  how  indorsed.    When  snmmons  may  be 
issued,  and  how  waived. 

407.  Summons,  how  issued,  directed,  fuid  what  to  contain. 

408.  Alias  summons. 

409.  Notice  of  the  pendency  of  an  action  afEecting  the  title 

to  real  property. 

410.  Summons,  how  served  and  returned. 

411.  Summons,  how  served. 

412.  Publication  when    defendant   is   absent   from  thA 

State,  concealed,  or  a  foreign  corporation  having 
no  agent,  etc. 

413.  Manner  of  publication  and  appointment  of  attorney. 

414.  Proceedings  where  there  are  several  defendants  and 

part  only  are  served. 
416.    Proof  of  service,  how  made. 
416.    When  jurisdiction  of  action  acquired. 

^  405.  ($  22.)  Civil  actions  in  the  courts  of  this  State  are 
commenced  by  filing  a  complaint . 

Stat.  1851, 54,  read:  "Civil  actions  in  the  district  courts,  superior 
court  of  the  city  of  San  Francisco,  and  the  county  courts,  shall  be  com- 
menced by  the  filing  of  a  cdtaiplaint  with  the  clerk  of  the  court  in  which 
the  action  is  brought,  and  the  issuance  of  a  summons  thereon." 

Stat.  1855, 903,  added  to  the  stat.  of  1851,  the  words :  "  Provided,  That 
after  the  filing  of  the  complaint  a  defendant  in  the  action  may  apx>ear, 
answer,  or  demur,  whether  the  summons  has  been  issaod  or  not,  and 
each  appearance,  answer  or  demurrer  shall  be  deemed  a  waiver  of  sum- 
mona." 

4CaL280:  10CaL374;  19CaL577;  2lCal.51;  29Cal.238;  34Cal.  165. 

J3.)  The  clerk  must  indorse  on  the  complaint 
the  day,  monthauf^iili^}]^titi3  filed,  and  at  any  time  within 
0!ie  year  thereafter  the  pLimulf  IBaa^i^j^eBummons  issued. 
But  at  any  time  after  the  complairU  is  filed  the 
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in  writing^  or  hy  appearing  and  answering  or  demurring ^  waive 
the  issuing  of  swm)ums» 

Stat.  1851,54,  read:  "The  dark  shall  indorse  on  the  complaint,  the 
day,  month,  and  year  the  saue  is  filed;  and  at  any  time  after  the  filing, 
the  plaintiff  may  have  a  summons  issned.  The  sammor^s  shall  be  signed 
by  the  clerk,  and  directed  to  the  defenCant,  and  be  issued  under  the  seal 
of  the  court." 

Stat.  1860,  298,  substituted  for  the  itaUciaed  words:  "The  summons 
shall  be  signed  by  the  clerk,  uad  directed  to  the  defendant,  and  be  issued 
under  the  seal  of  the  court." 

2» CaL 238 ;  34  Cal.  166;  35  Cal.  296 ;  96  Cal.  585. 

4  407.  ($$  23,  24»  25,  26.)  The  stimmons  must  be  directed 
to  the  defendant,  signed  by  the  clerk  and  issued  under  the  seal 
of  tlie  court,  and  must  contain — 

1.  The  names  of  the  parties  to  the  action,  the  court  in  which 
it  is  brought  and  t^e  qounty  in  which  the  complaint  is  filed. 

2.  The  cause  and  general  nature  of  the  action. 

3.  A  direction  that  the  defendant  appear  and  answer  the 
complaint  within  ten  days,  if  the  summons  is  served  within 
the  county  in  which  the  action  is  brought ;  within  twenty  days, 
if  served  out  of  the  county  but  in  the  district  in  which  tb.e 
action  is  brought,  and  within  forty  days,  if  serred  elsewhere 

4.  In  an  action  arising  on  contract,  for  the  recoyery  of 
money  or  damages  only,  a  notice  that  unless  the  defendant  so 
appeflds  and  answers,  ^e  plaintiff  will  take  judgment  for  the 
sum  demanded  in  the  complaint  (stating  it) . 

5.  In  other  actions,  a  notice  that  unless  defendant  so  ap- 
pears  and  answers,  the  plaintiff  will  apply  to  the  court  for  the 
relief  demanded  in  the  complaint. 

The  name  of  the  plaintiff's  attorney  must  be  Indorsed  on  the 
summons* 

Fl&»apra,t406. 

Section 24,  Stat.  1851, 54,  wu  as  follows:  "The  summons  shall  state 
SeiMXilIj  the  nature  of  the  action;  the  parties  thereto;  the  court  in 
•wMok  it  is  brought ;  the  county  in  which  the  complaint  is  filed ;  and  re- 
qfdxeihB  defendant  to  appear  and  answer  the  complaint  within  the  time 
mentioasd  in  the  next  section,  after  the  service  of  the  summons,  exclu- 
sive of  dM  day  of  service;  or  that  judgment,  by  default,  will  be  taken 
Mgtimalbhim," 

Beetion  25,  stat.  1851, 54,  was  in  substance  sub-division  3. 

Section  M,  stat.  1851,  was  in  substance  sub-divisions  4  i^nd  5. 

Sttt.  1864. 50.  amended  stat  1851,  sec.  24.  by  omitting  the  first  clause 
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and  adding  the  wordB:  "according  to  the  prayer  of  the  complaint^ 
briefly  etating  the  sum  or  other  relief  demanded  in  the  complaint/* 

Stat.  1859,  39,  restored  the  substance  of  the  clause  omitted  l]gf  Stat. 
1854,  and  added  to  the  addition  of  1851.  the  words:  "  and  the  clerk  shall 
indorse  on  the  summons  the  names  of  the  plaintifF's  attorneys."  And 
as  amended  it  did  not  apply  to  counties  of  Solano,  Fresno,  Tulare,  Cala- 
veras, Sutter,  Sonoma,  Butte,  Mariposa,  Tolo,  Contra  Costa,  Tehama, 
Los  Angeles,  Monterey,  Plumas,  San  Bernardino,  Stanislaus,  San  Joa- 
quin, Tuba,  Merced,  Trinity,  Humboldt,  Klamath,  Del  Norte,  Tuolumne, 

JSl  Dorado,  PUcer,  Santa  Barbara,  San  Luis 

and  Amador,  vidb 


I 


$  408.  If  the  summons  is  returned  without  being  served  on 
any  or  all  of  the  defendants,  ^^r  if  it  has  been  lost,w  the  clerk 
upon  the  demand  of  the  plaintiff,  may  issue  an  alias  summons, 
in  the  same  form  as  the  original.     [Took  effect  Feb.  15, 1876. ] 


eei 


^  410.  ($  27.)  In  an  action  afibcting  real  property,  the 
plaintin^  the  time  of  filing  the  comj^aint,  and  the  defend- 
ant, at  fh^^e  of  filing  his  answer,  when  afirmative  relief  is 
claimed  in  bu^  answer,  or  at  any  time  afterwards,  may  file 
"With  the  f ecoroltof  the  county  in  which  the  property  is  situ- 
ated, a  notice  of\bc  pcpdency  of  the  action,  containing  the 
names  of  the  partie^o,  and  the  object  of,  the  action  or  d^eTics, 
and  a  description  of  thN|3roperty  in  that  county  affected  there- 
by. From  the  time  of  n^ng,  only,  is  the  pendency  of  the 
actldn  constructive  notice  ^Sa  purchaser  or  encmnbrancer  of 
the  property  affected  thereby. 

26Cal.  124;  29  0al.  131 ;  13  Cal.  307,  g»L:  15  Oal.  363 ;  17  OaL  149;  18  Cal. 
102,205;  21  Cal.  107:  22 Cal. 200:  23  CaL»|^8ft,409;  24GaL427;  27  CaL50; 
28  CaL  1»4;  34  GaL  615;  86  Cal.  390. 

[Amendment  approved  March  2, 1872.  lUat.  1871-72;  Chap. 

170 

$  27.  In  an  action  affecting  t?w  title  to  rea!\rop6rty,  or  (he 
right  to  the  possession  of  real  property,  the  paintiff  at  the 
time  of  filing  his  complaint,  and  the  defendant  atVie  time  of 
filing  his  answer,  when  affirmative  relief  is  claimea^  such 
answer,  or  at  any  time  afterwards,  may  record  with  thewaaty 
Recorder  of  the  county  in  which  the  property  is  situated,  a^o- 
tice  of  the  pendency  of  the  action,  containing  the  names  of 


121  8T71OI0NS.  i  4tlO 

rties  to  and  the  object  of  the  action,  and  a  description  of  the 
)rty  in  that  county  affected  thereby ;  and  the  defendant 
ma^ilso,  in  svcb.  notice,  state  the  nature  and  extent  of  the 
reHef\nmedin  the  answer:  from  the  time  of  filing /or  record 
only  shalLthe  pendency  of  the  action  be  constructive  notice 
to  a  purcll^er  or  incumbrancer  of  the  property  affected 
thereby.] 

Stat.  1S5I,  54,  odt^teined  the  worAa :  "  the  title  to  "  between  "afFectins" 
and  "  real " ;  but  o^Ued  the  words :  "  And  the  defendant  at  the  time 
of  filiner  hie  answer,  w^n  affirmatire  relief  is  claimed  in  such  answer." 

Btat.  18e2,  572,  insertWL  between  "county  affected  thereby,"  and 
"from,"  the  words:  "ana\he  defendant  may  also  in  such  notice  state 
the  nature  and  extent  of  tl^relief  claimed  in  the  answer; "  also  the 
words:  '*the  title  to"  betweeV'^'eotins"  and  "real";  both  statntee 
omitted  UtOiciMd  words. 

Stat.  March  2, 1872,  is  sune  aa  stBL  1862,  inserting  the  words:  "  or  the 
right  to  the  possession  of  real  prope)|f ,"  between  "  real  property  "  and 
"the  plaintiff." 

$  410.  (^  28.)  The  summons  mi^^  served  by  the  sheriff 
of  the  county  where  the  defendant  is  fHandi  or  by  any  other 
person  not  a  parly  to  the  action.  A  c^|(y  of  the  complaint 
must  be  served  with  the  summons,  unless  twe  is  more  than 
one  defendant  residing  in  the  same  county  ,\|^  which  case  a 
copy  of  the  complaint  must  be  served  upon  o^e  of  them. 
When  the  summons  is  served  by  the  sheriff,  itmu9^)e  return* 
ed,  with  his  certificate  of  its  service,  and  of  the  sendee  of  a 
copy  of  the  complaint,  to  the  office  of  the  clerk  from^(^ch  it 
issued.  "When  it  is  served  by  any  other  person,  it  must  Bfe  re- 
turned to  the  same  place,  with  an  affidavit  of  such  persoiS^^f 
its  service,  and  of  the  service  of  a  copy  of  the  complaint. 

As  to  justices  courts  vAZe  8  849. 

Stat.  1870, 574,  read :  "  The  summons  shall  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  fbund,  or  by  his  deputy,  or  by  a  person 
specially  appointed  by  him,  or  appointed  by  a  judge  of  the  court  in 
whidi  the  action  is  brought,  or  by  any  white  male  citizen  of  the  United 
States,  over  twenty-one  years  of  age,  who  is  competent  to  be  a  witness 
on  the  trial  of  the  action,  except  as  hereinafter  provided.  A  copy  of  the 
complaint  shall  be  served  with  summons.  Where  the  summons  is  served 
by  the  sheriff  or  his  deputy,  it  shall  be  returned  with  the  certificate  or 
affidavit  of  the  officer  of  its  service,  and  of  the  service  of  the  copy  of 
the  complaint,  to  the  office  of  the  clerk  from  whichthe  summons  issued. 
When  the  summona  is  served  by  any  other  person  as  before  provided,  it 
shall  be  returned  to  the  office  of  the  clerk  from  which  it  issued,  with 
O.  G.  P.- 
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the  affidavit  of  suob  person  of  its  service,  and  of  the  service  of  a  copy 
of  the  complaint,  If  there  be  more  than  one  defendant  in  the  actiouf 
and  such  defendants  reiside  within  the  connty,  a  copy  of  the  complaint 
need  be  served  on  only  one  of  the  defendants." 

Stat.  1851, 55,  read  as  follows :  "  The  summons  shall  be  served  by  the 
sheriff  of  the  county  where  the  defendant  is  found,  or  by  his  deputy,  or 
by  a  person  specially  appointed  by  him,  or  appointed  by  a  judge  of  the 
court  in  which  the  action  is  brought.  A  copy  of  the  complaint,  certified 
by  the  clerk,  shall  be  served  with  the  summons.  The  summons  shall 
be  returned  with  the  certificate  or  affidavit  of  the  officer,  of  its  service 
and  of  the  service  of  the  copy  of  the  complaint,  to  the  office  of  the 
clerk  from  which  the  summons  issued." 

Stat,  of  1854, 69,  inserted  between  the  words  "i9  brought"  and  "a 
copy,"  the  words  "  except  as  is  hereafter  provided,"  and  added  the  words 
"  Provided,  if  there  be  more  than  one  defendant  to  the  action,  and  such 
defendants  reside  within  three  miles  of  the  county  clerk's  office,  a  copy 
of  the  complaint  need  be  served  only  on  one  of  the  defendants." 

The  section  as  it  then  stood  in  1854,  was  amended  by  statute  1856,  61, 
by  omitting  the  words  "  or  a  person  specially  appointed  by  him,  or  aj)- 
pointed  by  a  judge  of  the  court  in  which  the  action  is  brought,  except 
as  hereinafter  provided,"  and  inserting,  in  lieu,  the  words:  "  or  by  any 
dfher  person  competent  to  be  a  witness  in  the  cause ; "  and  omitting  the 
words  "  certified  by  the  clerk ; "  and  rcQuiring  the  return  with  "  certifi- 
cate of  the  officer?  or  the  a£Gidavit  of  the  person." 

Stat,  of  1855, 196,  again  amended  the  section  as  it  stood  in  1854,  by  in- 
BOTting  between  the  words  "is  brought "  and  "  except  as  "  the  words  "or 
by  any  white  male  citizen  of  the  United  States  over  twenty-one  years  of 
age,  who  is  competent  to  be  a  witness  on  the  trial  of  the  action ; "  and 
requiring  the  return  of  service  of  summons  and  copy  of  the  complaint 
with  the  "  certificate  or  affidavit  of  the  officer,"  or  "the  affidavit  of  such 
person." 

Stat  of  1805, 304,  repealed  1864. 

Stat,  of  1859, 39,  amending  that  of  1851,  read  as  follows; 

*'  The  summons  shall  be  served  by  the  sheriff  of  the  county  where  the 
defendant  is  found,  or  by  his  deputy,  or  by  a  person  specially  appointed 
by  him,  or  appointed  by  a  judge  of  the  court  in  which  the  action  is 
brought,  or  by  any  white  male  citizen.of  the  United  States  over  tweni^> 
one  years  of  age,  who  is  oompetenfc  to  be  a  witness  on  the  trial  of  the 
action,  except  as  hereinafter  provided.  'Whei\  the  summons  is  served 
by  the  sheriff  or  his  deputy,  it  shall  be  returned  with  the  certificate  or 
affidavit  of  the  officer,  of  its  service.  When  the  summons  is  served  by 
any  other  person  as  before  provided,  it  shall  be  returned  to  the  office  of 
the  clerk  from  whieh  ifc  Issued,  with  the  affidavit  of  such  person  of  its 
service.  At  the  time  of  filing  the  complaint,  a  true  and  correct  copy 
thereof  shall  be  deposited  with  the  clerk  of  the  court,  by  the  plaintiff 
or  hia  attorney,  for  the  use  of  the  parly  defenduit ;  which  copy  shall  be 
by  the  clerk  delivered  to  the  defendant's  attorney,  or  any  party  defend- 
ant named  in  the  complaint,  demanding  and  reoeiptiac  for  the  same.  In 
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oaaa  no  anoh  cop)  is  deposited  by  the  plaintiff  or  hit  attontey,  the 
defendant  or  )us  attomey  may  have  a  copy  of  the  complaint  made  and 
certified  by  the  clerk  of  the  court,  the  fees  for  which  shall  bo  taxed  as 
costs,  to  abide  the  final  result  of  the  action.' 

(This  had  no  effect  upon  actions  commenced  before  May  20, 1858,  and 
was  applicable  to  certain  counties  only ;  vide  note  to  §  407). 

Statute  of  1860, 298,  restores  the  section  as  it  stood  after  the  last 
amendment  of  1855,  except  that  when  the  defendants  reside  within  the 
county,  only  one  defendant  need  be  served  with  copy  of  the  complaint. 

Stat.  1870, 574,  omitted  the  words  "  certified  by  the  clerk."  Vide,  supra. 

5Cal.449:  60al.85;  11  Cal.  372;  23 Gal.  401;  28  CaL  152;  31  Col.  233;  34 
CaL403;37Cal.  45S. 

Ml,    ($  29.)    The  summons  mnat  be  served  by  deliver- 
ing ^aopy  thereof,  as  follows : 

1.  If^i|fi  suit  is  agaliL:t  a  corporation :  to  the  president,  or 
other  head  ol^he  corporation,  secretary,  cashier  or  managing 
agent  thereof. 

2.  If  the  suit  l!^gainst  a  foreign  corporation,  or  a  non- 
resident joint  stock  co^nany  or  association  doing  business  and 
hamng  a  managing  o^^ness  agenly  cashier  or  secretary 
within  this  State :  to  such^wit,  cashier  or  secretary. 

3^  If  against  a  minor  nndeS^e  age  of  fourteen  years :  to 
such  minor  personally,  and  als^o  his  father^  mother  or 
goardian ;  or  if  there  be  none  withu^he  State,  then  to  any 
person  having  the  care  or  control  of^i^h  minor,  or  with 
whom  he  resides,  or  in  whose  service  he  is  el^^loyed. 

4.  If  against  a  person  judicially  declared  to\o  of  unsound 
mind  or  incapable  of  conducting  his  own  affoirs,  ao^for  whom 
a  guardian  has  been  appointed :  to  such  guardian. 

5.  If  against  a  county  j  city  or  town:  to  the  president  ^TlCthe 
hoard  of  supervisors^  president  of  ihs  counoU  or  trustees^ 
other  head  of  the  legiaiaUoe  department  (hereof, 

6.  In  all  other  cases :  to  the  defendant  personally. 
As  to  justices'  courts,  tUio  §849. 

Stat.  1851, 55,  embraced  only  subdivisions  1,  8,  4  and  ^  and  tiie  words 
"attached  to  the  certified  copy  of  the  oomplaint,"  between  the  words 
"  thereof"  and  "  as  follows." 

Stat.  1854, 59-60,  embraced  only  snbdiyisions  1,  3,  4  and  6. 

Stat.  1861, 496,  embraoed  the  last  amendment,  only  subdiyisions  1,  3, 
4  and  6,  and  that  portion  of  subdivision  2  not  italicised. 

Stat.  1854,  45,  provided  as  follows:  "In  counties  where  there  is  a 
board  of  supervisors,  having  an  acting  chairman  or  president  of  snoh 
board,  the  original  prooess  and  papers  shall  be  served  c  n  such  chairman 
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or  president  in  the  sasie  manner  as  npon  iinrivate  xwrsons ;  when  (there 
is  no  snch  chairman  or  president,  they  shall  in  like  manner  be  served 
upon  the  county  jndcre  of  the  county." 

16  Cal.  386 ;  3  Cal.  W ;  9  GaL  616. 

Corporations:   6 CaL  186;  10  Gal.  248, 441, 44S, 

^  41J8.  *  ($80.)  Where  the  person  on  whom  the  service  is 
to  be  made  resides  ont  of  the  State,  or  has  departed  from  the 
State,  or  can  not  after  due  diligence  be  found  within  the  State, 
or  conceals  himself  to  avoid  the  service  of  summons,  or  is  a 
foreign  corporation  having  no  managing  or  business  agettt, 
cashier  or  secretary  within  the  Staid  and  the  fact  appears  by 
affidavit  to  the  satisfaction  of  the  court  or  a  judge  thereof  or 
a  county  judge  ,  and  it  also  appears  by  such  affidavit  or  by  the 
verified  complaint  on  file ^  that  a  cause  of  action  exists  against 
the  defendant  in  respect  to  whom  the  service  is  to  be  made,  or 
that  he  is  a  necessary  or  proper  pariy  to  the  action,  such  court 
or  judge  may  make  an  order  that  the  service  be  made  by  the 
publication  of  the  summons. 

Expressly  applied  to  justices'  courts,  tide  6  849. 

Stat.  1851, 55,  inserted  the  words  "in  like  manner  appears,"  for  the 
words  in  iialie»,  Vot  provisions  touching  sembe  by  telegraph,  vide  stat* 
1862, 288-293. 

4  Gal.  304;  6  Gal.  201 ;  8  Gal.  449;  12  GaL  100,  583;  20  GaL  81 ;  26  GaL  149; 
27  Gal.  300 ;  30  Gal.  610 ;  31  Gal.  342 ;  34  Gal.  391,  64& 

^  4:13.  #  ($  31.)  The  order  must  direct  the  publication  to 
be  made  in  a  newspaper  to  be  designated,  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and  for  such  length  of 
time  as  may  be  deemed  seasonable,  at  least  once  a  week ;  but 
publication  against  a  defendant  residing  out  of  the  State,  or 
absent  therefrom,  must  not  be  less  than  two  months.  In  case 
of  publication  where  the  residence  of  a  non-resident  or  absent 
defendant  is  known,  the  court  or  judge  must  direct  a  copy  of 
the  summons  and  complaint  to  be  forthwith  deposited  in  the 
})Ostoffice,  directed  to  the  person  to  be  served,  at  his  place  of 
residence.  When  publication  is  ordered,  personal  service  of  a 
copy  of  the  summons  and  complaint,  out  of  the  State,  is 
equivalent  to  publication  and  deposit  in  the  postoffice.  In 
either  case,  the  service  of  the  summons  is  complete  at  the 
expiration  of  the  time  prescribed  by  the  order  for  publication. 
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inita  discretion  may,  instead  of  ordering  publica- 
tion, 01  mSyi'^iftaihfumcation,  appoint  an  attorney  to  appear 
for  the  non-resident,  iiliiii  iJ  iii''l'Hl  w  'i  i^  liilnniltml  and  con- 
duct the  proceedings  on  bis  part. 

[Stat.  JllCarch  2, 1872,  chap.  171,  is  identical  with  the  aboTO 
section.    Vide  Act  March  15, 1872,  following  $  416.] 

Expressly  applied  to  justices'  courts,  vide  S  849. 

Stat.  1870,  511,  inserted  between  "two  months"  and  " in  case,"  the 
v/ords  "and  provided  farther,  that  when  saoh  publication  is  made  in 
'he  paper  known  as  the  '  State  paper,'  it  shall  not  be  made  elsewhere." 

Stat.  1851,  55,  read  " three  months,"  instead  of  "two  months." 

5  Cal.  465;  9  Oal.  107. 616:  12  CaL  100 ;  26  Cal.  149 ;  32  Cal.  347 

$  414«  ($  32.)  When  the  action  is  against  two  or  more 
defendants,  jointly  or  severally  liable  on  a  contract,  and  the 
summons  is  served  on  one  or  more  but  not  on  all  of  them,  the 
plaintiff  may  proceed  against  the  defendant  served  in  the  same 
manner  as  if  they  were  the  only  defendants. 

Ft(Z0gS69. 

Stat.  1851,JS6,  read:  "Where  the  action  is  against  two  or  more  de- 
fendants, and  the  summons  iM  served  on  one  or  more,  but  not  on  all  of 
them,  the  plaintiff  may  proceed  as  follows : 

"  1st.  If  the  action  be  against  the  defendants  jointly  indebted  upon 
a  contract,  he  may  proceed  against  the  defendant  served,  unless  the 
court  otherwise  direct ;  and  if  he  recover  judgment,  it  may  be  entered 
against  all  the  defendants  thus  jointly  indebted,  so  far  only  as  that  it 
may  bo  enforced  against  the  joint  property  of  all,  and  the  separate  prop- 
erty of  the  defendant  served ;  or, 

"2d.  If  the  action  be  against  defendants  severally  liable,  he  may  pro- 
ceed against  the  defendants  served  in  the  same  manner  as  if  they  were 
the  only  defendants." 

2  Cal.  88 ;  3  Cal.  467 ;  6  Cal.  176, 607 ;  12  Cal.  848 ;  18  Cal.  399,  402;  13  Cal. 
5SB;  7CaI.  443;  10  Oal.  511;  17  Cal.  564;  29  Cal.  429-  30  Cal.  dd4;^CaLe05. 
Tay  vs.  Hawley,  39  CaL  93;  40  CaL  577. 

$  415.  ($$  33,  34.)  Proof  of  the  service  of  summons  and 
complaint  must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof. 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman  or  principal  clerk,  showing  the  same ;  and  an  affidavit 
of  a  deposit  of  a  copy  of  the  summons  in  the  post-office,  if  the 
same  has  been  deposited ;  or, 

4.  The  written  admission  of  the  defendant. 
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In  case  of  service  otherwise  than  by  publication,  the  certi^ 
Gate  or  affidavit  must  state  the  time  and  place  of  service. 

Stat.  1851,  56,  subdivision  1,  read:  "If  served  by  the  sbenff  or  his 
deputy,  the  affidavit  or  certificate  of  such  sheriff  or  deputy." 

3  Cal.  192;  5  Cal.  449;  6  Oal.  294;  7  Cal.  279;  9  Cal.  315,  616;  11  Cal.  307, 
372;  23  Gal.  401;  27  Oal.  285;  81  Cal.  238;  34  Gal.  403.  612;  35 Gal.  583;  37 
Cal.  458. 

i|i  I  HI  ^ili  1  "i  1  From  the  time  of  the  service  of  the  sum- 
mons and  cojS^iC^iQm^aint  in  a  civil  action  the  court  is 
deemed  to  haye  acquire^fiiiidj^^ti^  and  to  have  control  of 
all  the  subsequent  proceedings.  TB^CiimJgyappearance  of 
a  defendant  is  equivalent  to  personal  servi^o^BSNunimons 
upon  him. 

4  Cal.  2S0;  7  OaL  62, 564;  21  Cal. 51 ;  80  Cal.  439;  31  Cal.  342;  34  CaL  391, 
579;  40  Cal.  640. 

[An  Act  concerning  Service  of  Summons  upon  absent  Defend' 
ants  by  PuhUoatUm,    Approved  March. 15,  1872. 

so.  1.  In  all  cases  where  by  order  of  any  court  service  of 
sujni^ons  is  directed  to  be  made  upon  any  absent  defendant  by 
publicali^n,  it  shall  be  the  duty  of  the  plaintiff  in  such  action 
to  file  in\jie  office  of  the  Secretary  of  State,  within  fifteen 
days  after  tfe^naking  of  such  order,  a  duly  certified  copy  of 
such  order  for^wblication,  together  with  a  copy  of  the  sum- 
mons in  said  acti^^i^and  of  the  newspaper  containing  the  pub- 
lication tiiereof  . 

Sec.  2.  For  his  servi^^  in  filing  and  indexing  the  order, 
summons  and  newspaper  m>^hich  publication  is  made  in  each 
action,  and  for  issuiog  hisN^tificate  ,of  the  receipt  and 
filing  thereof,  the  plaintiff  shalP^y  to  the  Secretary  of  State 
the  sum  of  one  dollar,  to  be  paid  in|o  the  State  Treasury  and 
accounted  for  as  by  law  provided  in  tl^ase  of  other  fees  col- 
lected in  said  office. 

Sec.  3.  The  Secretaoy  of  State  on  recSli^t  of  the  papers 
above  mentioned,  and  on  payment  of  the  fee  aUli|^  mentioned, 
shall  issue  to  the  plaintiff  in  said  action  his  cen^cate  under 
his  hand  and  official  seal,  spedifying  the  title  of  the  ai|don,  the 
court  in  w2dch  the  same  is  brought,  the  names  of  the 
ants  as  to  whom  publication  of  summons  was  directed 
made,  and  the  df^te  at  which  the  same  were  filed  in  his  offic 
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Bfaiill  ftlso  in  a  book  to  be  provided  for  that  purpose,  index 
liie  limes  of  the  defendants  as  to  whom  publication  of  sum- 
mons vlls^irected  to  be  made,  and  note  therewith  the  title  of 
the  actioa^^ooart  in  which  such  action  is  brought,  the  pa- 
pers therein  nSdtn  his  office,  and  the  date  of  fWing  the  same, 
and  shall  also  eno^^  the  date  of  filing  upon  said  papers,  and 
preserve  the  same  u^flisoffice  for  reference  by  all  persons  in- 
terested therein ;  and  tbK^d  book  and  said  papers  shall  at. 
all  times  be  open  to  the  gn^utous  inspection  of  all  persons 
applying  to  examine  the  same.  i||id  book  shall  be  known  and 
referred  to  as  the  **Begister  of  Abselh^efendants." 

Sbo.  4.  The  pUintiif  in  such  actio^i^ll  file  the  certificate 
of  the  Secretary  of  State  above  mentionehi^th  the  Clerk  of 
the  court  in  which  such  action  is  brought,  to^ifher  with  the 
proof  of  publication  of  the  summons  therein,  anl^ervice  of 
summons  by  publication  shall  not  be  deemed  to  beol^Tiplete 
as  to  any  absent  defendant,  without  the  filing  of  said  oernaii^te 
as  above  required.] 

An  act  concerning  service  of  summons  upon  absent  defend- 
ants by  publication,  approved  March  15, 1872,  is  repealed.  (In 
eflfect  March  20, 1874.) 
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The  PliEADINGS  IN  GENEBAIi. 

n. 

The  complaint. 
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Bemubbeb  to  the  complaint. 

IV. 

The  answeb. 

V. 

Demubbeb  to  answeb. 
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VeEIFIOATION  op  PLEADINaS. 

vu. 

Genebal  bules  of  pleading^ 

Ylil. 

YaBIANCE— MISTAKES  IN  PLEAUZNOS  AND 

ments. 

CHAPTER  L 

THE  PLEADINGS  IN  GENEBAL. 

SEOXION420.    Definition  of  pleadings. 

^1.    This  code  prescribes  the  form  and  rules  of  pleadings. 
422.    What  pleadings  are  allowed. 

^  4:30.  ($36.)  The  pleadings  are  the  fonnal  allegations  by 
the  parties  of  their  respective  claiins  and  defences,  for  the 
judgment  of  the  court. 

$  4:f31.  (^  37.)  The  forms  of  pleading  in  civil  actions,  and 
the  rules  by  which  the  sufficiency  of  the  pleadings  is  to  be  de- 
termined, are  those  prescribed  in  this  code, 

^  433.  (^  38.)  The  only  pleadings  allowed  on  the  part  of 
the  plaintiff  are— 

1.  The  complaint. 

2.  The  demurrer  to  the  answer; 
And  on  the  part  of  the  defendant— 

1.  The  demurrer  to  the  complaint. 

2.  The  answer. 

Stat.  1851, 56,  read:  "defendant's  answer,"  instead  of  "the  answer,** 
ui  sabdivision  2,  of  plaintilTs  pleadings. 
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Stat  1955, 303,  added  to  stat.  1861,  the  words :  "  The  denrarrer  or  answer 
of  the  defendant  shall  be  filed  with  the  clerk  of  the  conrt,  and  a  copy 
thereof  served  npon  the  plaintiff  or  his  attorney;  Provided,  the  pVuntifF 
or  his  attorney  reside  within  the  county  where  the  action  is  pending." 

Stat.  ISeO,  296,  read :  "  33.  The  only  pleadings  on  the  part  of  the  plaint- 
iff shall  be  the  complaint,  demurrer,  or  repHcaUon  to  the  defendant's 
answer,  and  the  only  jpleadinga  on  the  part  of  the  defendant  shall  be  a 
demurrer  to  the  complaint,  or  a  demurrer  to  the  repUcatUm,  or  an  anttcer  to  the 
wnplabnt,  llie  demurrer  or  answer  of  the  defendant,  asnd  the  demurrer  or 
r^pUeation  of  the  ptaimUff,  shall  be  filed  with  the  clerk,  and  a  copy  thereof 
served  on,  the  adverse  party,  or  his  attorney." 

Stat.  1863, 578,  added  to  the  stat.  1851,  the  same  words  as  stat.  1855,  in- 
serting the  words  "and  the  demurrer  of  plaintiff"  between  "defend- 
ant" and  "shall  be  filed." 

Stat.  1863-'66, 701-2,  read:  "  Sec.  38.  The  pleadings  on  the  part  of  the 
plaintiff  shall  be  the  complaint  or  demurrer  to  the  defendant's  answer ; 
the  pleadings  on  the  part  of  the  defendant  to  the  original  complaint  or 
cross  complaint  of  a  co-defendant  shall  be  the  demurrer  or  answer. 
When  a  defendant  is  entitled  to  relief  as  against  the  plaintiff  alone,  or 
against  the  plaintiff  and  a  co-defendant,  he  may  make  a  separate  state- 
ment in  his  answer  of  the  necessary  facts,  with  a  prayer  for  the  relief 
sought,  instead  of  bringing  a  distinct  cross  action.  All  pleadings  sub- 
sequent to  the  original  complaint  shall  be  filed  with  the  clerk,  and  a 
copy  thereof  served  on  the  adverse  party  or  his  attorney,  if  the  adverse 
party  or  his  attorney  live  within  the  county  where  the  action  is  pending ; 
provided,  that  when  the  answer  contams  a  cross  complaint,  the  parties 
plaintiff  or  defendant,  or  his  or  their  attorney  thereto,  shall  be  served 
with  a  copy  thereof,  and  shall  have  the  same  time  thereafter  to  plead 
thereto  that  is  allowed  for  pleading  to  the  original  complaint  after 
aervioe  of  the  summons  " 


CHAPTEE  n. 

THE  COMPLAINT. 

SsonoH  425.    Complaint,  first  pleading. 

426.  Ck)inplaint,  what  to  contain. 

427.  What  causes  of  action  may  be  joined. 

^  435.    The  first  pleading  on  the  part  of  tho  plaintiff  is  the 
complaint. 

$  4JS6.     (^  39.)  The  complaint  must  contain — 

1.    The  tiUe  of  the  action,  the  name  of  the  court  &nd  county 
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in  which  the  action  is  brought,  and  the  namee  of  the  parties  to 
the  action. 

2.*  A  statement  of  the  facts  constitnting  the  canse  of  action, 
in  ordinary  and  concise  language. 

3.  A  demand  of  the  relief  which  the  plaintiff  claims.  If 
the  recovery  of  money  or  damages  be  demanded,  the  amount 
thereof  must  be  stated. 

Stat.  1851, 56,  added  "plaintiff  and  defendant "  to  subdivision  1 ;  also 
inserted  "  specifying  "  before  "  the  name." 

Leading  cases:  2  Cal.  103;  10  Cal.  22;  14  Cal.  457.  Green rs.  Palmer, 
15  Cal.  411.  Payne  vs.  Treadwell,  16  Cal  243;  23  Cal.  165:  30  CaL  318, 570; 
32 Cal.  450;  34 OaL  145. 679;  35 Cal. 713;  31  OaL  250;  38  Gal.  507; 89 Cal. 585; 
40  Cal.  543. 

$  427.  (^  64.)  The  plainti£r  may  unite  several  causes  -of 
action  in  the  same  complaint  where  they  all  arise  out  of— 

1.  Contracts  express  or  implied. 

2.  Claims  to  recover  specific  real  property,  with  or  without 
damages  for  the  withholding  thereof,  or  for  waste  committed 
thereon,  and  the  rents  and  profits  of  the  same. 

3.  Claims  to  recover  specific  personal  properly,  with  or 
without  damages  for  the  withholding  thereof. 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law. 

5.  Injuries  to  character. 

6.  Injuries  to  person. 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to  one  only 
of  these  classes,  and  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial,  and  must  be  sex>arately 
stated ;  bat  an  action  for  malicious  arrest  and  prosecution,  or 
either  of  them,  may  be  united  with  an  action  for  either  an  in- 
jury to  character  or  to  the  person. 

Stat  1851,59-60,  omitted  the  last  daose  beginning  with  tha  words: 
"  but  an  action,"  which  was  added  by  stat.  1855, 199. 

t  Cal.  27 ;  5  CaL  224;  7  Cal.  133;  9 Cal.  642;  23 Cal.  197 ;  32  Cal.  665. 

Sub-division  1:  10  Cal.  233,  299;  22  Cal.  457 ;  24  Cal.  382 ;  25  CaL  266: 
28  CaL  105,  632. 

Smv-bivisiOK  2:    4  CaL  291;  14  Cal.  25. 

SUB-DrvisiON  7:    3  CaL  440;  12  CaL  655:  32  Cal.  590. 

Causes  of  action  jnuat  be  separatAly  stated:  14  OaL  146;  15  Gal.  150; 
18  Cal.  581. 
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CHAPTER  III. 

DEMURREB  TO  THE  COMPLAINT. 

BBoraoir  490.    "When  defendant  may  demur. 

481 .«  Demurrer  most  specify,  etc.    May  \/e  taken  to  part. 

May  answer  and  demur  at  same  time. 
482.    "Wliat  proceedings  axe  to  be  had  wben  complaint  is 

amended. 
4S8.    Objection  not  appearing  on  complaint,  may  be  taken 

by  answer. 
434.    Objections,  when  deemed  waived. 

f  430,  (^  40.)  The  defendant  may  demnr  to  the  complaint 
within  the  time  required  in  the  summons  to  answer,  when  it 
appears  upon  the  fSsice  thereof,  either— 

1.  That  the  court  haa  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

8.  That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause ;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant;  or, 

5.  That  seyeral  canseB  of  action  have  been  improperly 
miited;  or, 

6.  That  the  complaint  does  not  state  facta  suf&dent  to  con- 
stitute a  cause  of  action ;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible  or  un. 
certain. 

Stat.  1891, 57,  omitted,  aabdiviuon  7 ;  also  the  words:  "or  misjoinder'' 
in  subdivision  4,  both  of  which  omissions  were  supplied  by  stat.  1859, 139. 

SUB-DIVIBION  1 :    6  OaL  986 ;  16  GaL  432. 

SnB-z>rvxsiON  8:   32  Cal.  620. 

SCB-DIVI8ION4:  10  GaL  167;  21  OaL  633;  26  OaL  336;  31  OaL  420;  98 
OaL  Mi. 

SuB-mivisiON  6:   10  GaL  217 ;  7  OaL  133. 

8uB.i>ivzsiON  6:    10  GaL  347;  26  GaL  294;  30  OaL  686. 

SuB-nrviaxox  7:  25  Gal.  82;  29 GaL  156. 
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$  431.  ($^  41,  42.)  The  demurrer  must  distincflj  specify 
the  grounds  upon  which  any  of  the  objections  to  the  com- 
plaint are  taken.  Unless  it  do  so,  it  may  be  disregarded.  It 
may  be  taken  to  the  whole  complaint  or  to  any  of  the  causes 
of  action  stated  therein,  or  the  defendant  may  demur  and 
answer  at  the  same  time. 

nde  §  441. 

Instead  of  the  last  eentenoe,  stat.  1851, 57,  read :  S  42  "  The  defendant 
may  demur  to  the  vhole  complaint,  or  to  one  or  more  of  several  causes 
of  action  stated  th^rtin,  and  answer  the  residue ;  or  may  demur  and 
answer  at  the  same  time." 

1  Cal.  206. 470, 481 ;  30  OaL  666;  31  Cal.  101 ;  32  Gal.  208 

$  43^  (^  43.)  If  the  complaint  is  amended,  a  copy  of 
the  amendments  must  be  filed,  or  the  court  may,  in  its  discre- 
tion, require  the  complaint,  as  amended,  to  be  filed,  and  a 
copy  of  the  amendments  to  be  served  upon  the  defendants 
affected  thereby.  The  defendant  must  answer  the  complaint, 
as  amended,  within  such  time  as  the  court  may  direct,  and 
judgment  by  default  may  be  entered  upon  failure  to  answer, 
as  in  other  cases. 

Stat.  1851, 57,  read:  "  If  the  complaint  be  amended,  the  amendments 
shall  be  filed,  and  a  copy  served  upon  the  defendant  or  his  attorney,  if 
he  has  appeared  by  attorney,  otherwise  a  new  summons  shall  issue 
thereon." 

Stat.  1854, 60,  read :  "  If  the  complaint  be  amended,  a  copy  as  amended 
shall  be  filed,  and  a  copy  served  upon  defendant,  or  his  attorney,  if  he 
has  appeared  by  attorney.  The  defendant  shall  be  allowed  the  same 
time  to  answer  as  upon  the  service  of  the  original  complaint,  and  judfir 
ment  by  default  may  be  entered  upon  failure  to  answer,  as  in  other 
cases." 

Stat  1855, 196,  is,  in  substance,  the  above  section,  432. 

23  Cal.  127 :  28  Cal.  673 ;  90  CaL  192 ;  32  Gal.  131. 

$  433.  (^  44.)  When  any  of  the  matters  enumerated  in 
$  430  do  not  appear  upon  the  face  of  the  complaint,  the  objec- 
tion may  be  taken  by  answer. 

29  Cal.  637;  37  CaL  18S. 

^  434.  (}  45.)  If  no  objection  be  taken,  either  by  de- 
murrer or  answer,  the  defendant  must  be  deemed  to  have 
waived  the  same,  exoepting  only  the  objection  to  the  juris- 
diction of  the  court,  and  the  objection  that  the  complaint 
does  not  state  facts  sufiScient  to  constitute  a  cause  of  action. 
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CHAPTEE  IV. 


Sbction  437. 
438. 
439. 
440. 
441. 


THE  ANSWER. 

Answer,  vrhat  to  contain. 

Wlicn  counter  claim  may  be  set  up. 

When  defendant  omits  to  set  up  counter  claim. 

Counter  claim  not  barred  by  death  or  assignment. 

Answer  may  contain  several  grounds  of  defence.  De- 
fendant may  answer  port  and  demur  to  port  of 
complaint. 


$^•31^^}  46.)    The  answer  of  the  defendant  shall  contain: 

1.  If  therJfttfmJaint  be  verified,  a  specific  denial  to  each 
allegation  of  the  comJfiiHii^ontroverted  by  the  defendant,  or 
a  denial  thereof  according  t^MiMijjormation  and  belief :  if 
the  complaint  be  not  verified,  then  a«ge&6M^^nial  to  each  of 
Baid  allegations ;  but  a  general  denial  only  pui^^lNewBC  the 
material  allegations  of  the  complaint.  ^^ 

2.  A  statement  of  any  new  matter  in  avoidance,  or  consti- 
tating  a  defence  or  counter  claim. 

Stat.  1651,  at,  read:    "The  answer  of  the  defendant  shall  contain: 
"  Ist— In  respect  to  each  idlegation  of  the  complaint  controverted  by 

the  defendant,  a  general  or  specific  denial  thereof,  or  a  denial  thereof 

accordizigto  his  information  and  belief,  or  of  any  knowledge  thereof 

enfflcient  to  form  a  belief. 

"2d— A  statement  of  any  now  matter,  oonstitating  a  defence  or 

counter  claim,  in  ordinary  and  concise  loDguage." 

.  Stat.  1851,  GO,  was  same  as  above  section,  437,  omitting  the  words  "  in 
avoidance  or  counter  claim,"  and  adding  the  words  "  in  ordinary  and 
concise  language." 

Stat.  IS(}9, 298,  was  also  the  same  as  6  437,  down  to  subdivision  2,  for 
which  it  substituted  the  words:  "A  statement  of  any  new  matter  or 
counter  claim  constituting  a  defence,  in  ordinary  and  concise  language. 
When  the  answer  contains  new  matter  constituting  a  defence,  the 
plaintiff  may,  within  the  same  length  of  time  allowed  for  answering, 
and  subject  to  tho  same  rules,  reply  to  such  new  mattor;  and  if  ho  fail 
to  do  so,  suchuew  matter  shall  be  taken  as  true,  and  deemed  proved  at 
the  trial.  If  new  matter  of  setoff  and  counter  claim  be  set  up  in  the 
answer,  the  reply  may  contain  matter  of  setoff  and  counter  claim,  not 
eiabraced  in  the  complaint.  All  new  matter  sot  up  in  the  replication* 
shall  be  deemed  denied  by  the  defendant." 

c.  c.  p— la 
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Stat.  1862, 562,  was  same  as  §  437,  omitting  the  words  "in  avoidance," 
and  adding  the  words  "in  ordinary  and  concise  language." 

Slat.  186.5-6,  702,  was  same  as  §  437,  down  to  subdivision  2,  for  which  it 
substituted  the  words:  "A  statement  of  matter  in  avoidance,  a  counter 
claim  constituting  a  defence,  or  the  subject  matter  of  cross  complaint 
which  may  entitle  a  defendant  to  relief  against  the  plaintiff  alone,  or 
against  tlio  plaintiff  and  a  co-defendant." 

All  the  foregoing  statutes  inserted  the  words  "and  express,"  between 
"material "  and  "allegations,"  in  subdivision  I.     Vide  §§  443,  462. 

Su3-Dlvisioy  1:  Specific  denial:  4  Cal.  117;  9  Cal.  453;  15  Cal.  638; 
18  Cal.  314;  21  Cal.  47 ;  28  Cal.  170;  31  Cal.  185;  32  Cal.  450,  697;  34  Cal.  89, 
153 ;  36  Cal.  230 ;  33  Cal.  2S7,  639. 

General  denial:  2  Cal.  494,  510;  11  Cal.  69;  14  Cal.  508;  22  Cal.  229;  23 
Cal.  101 ;  32  Cal.  176,  578. 

Sufficiency  of  denial :  9  CaL  33.  59, 453 ;  15  Cal.  638 ;  18  Cal.  433,  461 :  22 
Cal.  16 1,  229;  26  Cal.  233;  27  Cal.  476;  23  CaL  170;  29  Cal.  189,  529;  31  Cal. 
185.  Fish  vs.  Bedington,  331;  32  Cal.  109;  34  Cal.  62.  161;  35  CaL  634;  36 
Cal.  230. 

SuB-oinsiOM  2:  1  Cal.  362, 371 ;  4  Cal.  233;  9  Cal.  74;  10  Cal.  22;  13  CaL 
640;  21  Cal.  11, 47,  430;  30  Oal.  173,439;  31  Cal.  225;  32  Cal.  620;  40  CaL  100, 

425. 

i 

$  438.  ($  47.)  The  counter  claim  mentioned  in  the  last 
section  mast  be  one  existing  in  favor  of  a  defendant  and 
against  a  plaintiff,  between  whom  a  several  judgment  might 
be  had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  daim,  or 
connected  with  the  subject  of  the  action. 

2.  In  an  action  arising  upon  contract;  any  other  cause  of 
action  arising  also  upon  contract  and  existing  at  the  com- 
mencement of  the  action. 

SUt.  1800, 290,  inserted  the  words  "or  pUintifl"  after  the  word  "de 
fendant;"  the  words  "or  defendant*'  after  the  word  "  plaintiff  ;'*  the 
words  "  or  answer  "  after  the  word  "oomplaint;"  and  the  words  "or 
defendant's  defence,"  after  the  word  "  claim." 

19  CaL  646;  20  CaL  277;  23  CaL  986:  26  Cal.  294 

^  489.  (N.  8.)  If  tho  defendant  omit  to  set  up  a  counter 
claim  in  the  cases  mentioned  in  the  first  subdivision  of  the 
last  section  neither  he  nor  his  assignee  can  afterwards  main- 
tain an  action  against  the  plaintiff  therefor; 
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($  48.)  When  cross  demands  have  existed  between 
persons^^mjer  such  circumstances,  that,  if  one  had  brought 
an  action  agam&Hli^ther,  a  counter  claim  could  have  been 
set  up,  neither  can  b^lftM^^jved  of  the  benefit  thereof  by  the 
assignment  or  death  of  the  om^^Jgut  the  two  demands  must 
be  deemed  compensated  so  far  as  the^i^mAl  each  other.  But 
a  claim  existing  in  favor  of  tlie  rnaker  ofc^t^j^^fmble  instru,- 
•nient  and  against  a  holder  after  maturity  iiili  i  iiii  FiMTP'im^ii  i  ii 
the  payee  and  last  holder  is.  not  a  cross  demand. 

6  Cal.  452 ;  22  CaL  671 ;  25  Cal.  31 ;  30  Cal.  192 ;  32  Cal.  450 :  31  Cal.  47 ;  35 
Cal.360. 

$  441.  (§  49.)  The  defendant  may  set  forth  by  answer  as 
many  defences  and  counter  claims  as  he  may  have.  They 
must  be  separately  stated,  and  the  several  defences  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer,  in 
a  manner  by  which  they  may  be  intelligibly  distinguished. 
TIw  defendant  may  also  answer  one  or  more  of  tlie  several 
causes  of  action  stated  in  the  complaint  and  demur  to  the 
residtte^ 

See  new  $  44)8  in  appendix. 
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CHAPTEB  V 


DEMURRER  TO  ANBTTER. 


Seoxiok  443. 
A44. 


Wben  plaintiff  may  demtiT  to  answer. 
Grounds  of  demurrer. 


T  il'iirii  (iij  ill  I  The  plaintiff  inay,  within  the  same  length 
of  time  afte^SfVftBaa^^ibg^nswer  as  the  defendant  is  allowed 
to  answer  after  service  ofsSBRBMigi^^murto  the^  answer  of 
the  defendant.  ^^^^^^^^.^ 

Stat.  1851, 58,  read:  "Sham  answeis  and  defenoes  may  bo  Btricken 
out,  on  motion," 

Stat.  1854,  60,  read:  "When  the  answer  contains  new  matter,  the 
plaintiff  may  demur  to  the  same  for  insufficiency,  statinjT  in  his  de- 
murrer the  grounds  thereof,  and  he  may  also  demur  to  one  or  more  of 
several  defenoes  set  up  in  the  answer;  sham  and  irrelevant  answers  and 
defenoes  may  be  stricken  out  on  motion,  and  upon  such  terms  as  the 
court,  in  its  discretion,  may  impose." 

Stat.  1860,299,  read:  ""When  the  answer  contains  new  matter,  the 
plaintiff  may,  within  the  number  of  days  in  which  the  defendant  is  by 
the  summons  required  to  answer,  said  days  to  be  computed  from  the 
time  of  the  service  on  the  plaintiff  of  such  answer,  demur  to  the  same 
for  insuf&ciency,  stating  in  his  demurrer  the  grounds  thereof,  and  he 
may  also,  within  the  same  time,  demur  to  one  or  more  defences,  set  up 
in  the  answer,  and  the  defendant  may  in  like  manner  demur  to  the 
plaintiff's  replication.  Sham  and  irrelevant  answers,  replications  and 
defences,  and  so  much  of  any  answer  or  replication  as  may  be  irrelevant, 
redundant  or  immaterial,  may  be  stricken  out  on  motion,  and  upon  such 
terms  as  the  court  in  its  discretion  may  impose." 

Stat.  1862,  562,  inserted  in  stat.  1860,  between  the  words  "plaintiff" 
and  "of  such  answer,"  the  words  "of  a  copy;"  and  omitted  the  words 
"and  the  defendant  may  in  like  manner,  demur  to  the  plaintiff's  repli- 
cation ; "  "  replications,"  and  "  or  replication." 

Stat.  1865-66,  702,  inserted  in  stat.  1862,  in  lieu  of  words  "  new  matter," 
the  words:  "matter  in  avoidance  or  a  counter  claim,"  and  in  lieu  of 
words  "  and  he  may  also,  within  the  same  time,  demur  to  one  or  mote 
of  the  defences  set  np  in  the  answer,"  the  words :  "and  when  the  answer 
contains  a  cross-complaint,  the  parties  agtdnst  whom  relief  is  therein 
demanded  may  demur  or  answer  thereto  within  the  like  period;"  and 
in  the  last  sentence  in  lieu  of  "  answer  "  the  word  "  pleading." 

13  Cal.  623 :  15  Oal.  150 ;  25  Oal.  31 :  30  Gal.  560. 
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$  444.     ($  50.)  The  demurrer  may  be  taken  upon  one  or 
more  of  the  following  grounds : 

1.  That  several  causes  of  counter  claim  have  been  improp 
erly  joined. 

2.  That  the  answer  does  not  state  facts  sufficient  to  con. 
stitute  a  defence  or  counter  claim. 

3.  That  the  answer  is  ambiguous,  unintelligible  or  un- 
certain. 
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CHAPTER  yi. 

TEEIPICATION  OF  PLEADINGS. 

Seoxiok-^46    Yeriflcation  of  pleadings. 

447.  Copy  of  written  instraiaent  contained  in  complaint 

admitted,  unless  answer  is  yerifled. 

448.  When  defence  is  founded  on  written,  instrnment  set 

out  in  answer,  its  execution  admitted,  unless  de« 
nied  by  plaintiff,  under  oath. 
4^    Exceptions  to  rules  prescribed  by  two  preceding  sec- 
tions. 

$  446*  ($$  51,  52,  55.)  Every  pleading  most  be  subscribed 
by  the  party  or  his  attorney ;  and  when  the  complaint  is  veri- 
fied, or  when  the  State,  or  any  officer  of  the  State,  in  his  official 
capacity,  is  plaintiff;  the  answer  mnst  be  verified,  unless  an 
admission  of  the  truth  of  the  complaint  might  subject  the 
party  to  a  criminal  prosecution  or  unless  an  officer  of  tJie  Stat^, 
in  his  official  capacity,  is  defendant.  In  all  cases  of  a  verifica- 
tion of  a  pleading,  the  affidavit  of  the  party  must  state  that 
the  same  is  true  of  his  own  knowledge,  except  as  to  the  matterd 
which  are  therein  stated  on  his  information  or  belief,  and  as 
to  those  matters  that  he  believes  it  to  be  true ;  And  where  a 
pleading  is  verified,  it  must  be  by  the  affidavit  of  a  party,  un* 
less  the  parties  are  absent  from  tlie  county  where  the  attorney 
resides,  or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  verifying 
the  same.  When  the  pleading  is  verified  by  the  attorney,  or 
any  other  person  except  one  of  the  parties,  he  must  set  forth 
in  the  affidavit  the  reasons  why  it  is  not  made  by  one  of  the 
parties.  When  a  corporation  is  a  party,  the  verification  may 
be  made  by  any  officer  thereof. 

Stat.  1851, 58,  (althoagh  the  same  in  sobatanoe)  did  not  contain  the 
Udlieiaed  words,  and  read :  "  prosecution  for  felony  "  instead  of  "  criminal 
prosecution,"  and  added  the  cUnse:  "or  when  the  State,  or  any  officer 
thereof  in  its  behalf,  is  a  party,  the  verification  may  be  made  by  any 
person  acquainted  with  the  facts,  except  that  in  actions  prosecuted  by 
the  attomer'f  eneral  in  behalf  of  the  State  the  pleadings  need  not,  in 
any  case,  be  yerified." 
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Stat.  1880, 299,  inserted  after  the  word  "answer"  the  words  "and  repli- 
cation;" and  added  the  words  "or  misdemeanor"  after  "felony,"  in 
Stat.  1851. 

Stat;  1862, 562,  was  same  as  stat.  1851.  adding  the  words  "  or  misde- 
meanor" after  "felony." 

The  italicised  words  contain  the  substance  of  amendment  of  1869-'64i 
261. 

60aL  67,  640;  8  Oal.  570;  9  OaL  432;  lOOal.  464;  17  Oat  250;  19  0al.  28; 
20CaL628;30CaL192. 

$  44:T.  (^  53.)  "When  an  action  is  brought  upon  a  written 
instrument,  and  the  complaint  contains  a  copy  of  such  instru- 
ment, or  a  copy  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instrument  are  deemed  admitted,  unless  the 
answer  denying  the  same  be  verified. 

1  CaL  168,  411 ;  4  Oal.  201 ;  13  Oal.  62;  14  Cat  112;  31  Oal.  66;  32  Oal.  83. 

^1^^*  54.)  When  the  defence  to  an  action  is  founded 
on  a  w  iiUu^Ni^qjment,  and  a coi)y  thereof  is  contained  in  the 
answer,  or  is  ann<  iii  li'llhin^o^e  genuineness  and  due  execu- 
tion of  such  instrument  M^^ftHjHJfid  admitted,  unless  the 
plaintiff  file  with  the  clerk,  five  daysbe!SlMt^£ommencement 
of  the  term  at  which  the  action  is  to  be  tried,  au  UMgjQt.de- 
nying  the  same. 

Stat.  1860, 300,  instead  of  the  last  clause,  read :  "unless  the  replication 
denying  the  same  be  verified." 

Stat.  1862, 562,  restored  the  section  as  it  stands. 

Stat  1865-'e6, 702,  added  to  it  the  substance  of  the-wotds  contained  in 
section  449. 

$  449.  ($  64.)  But  the  execution  of  the  instruments  men- 
tioned in  the  two  preceding  sections,  is  not  deemed  admitted 
by  a  failure  to  deny  the  same  under  oath,  if  the  party  desiring 
to  controvert  the  same  is,  upon  denuuidj  refused  an.inspection 
of  the  origiziaL 
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CHAPTER  Vn. 

GENERAL  BULES  OF  PLEADING. 

SxonoN  46*2.  Pleadings  to  be  liberally  construed. 

463.  Sham  and  irrelevant  answers,  etc.,  may  be  stricken 

out. 

454.  How  to  state  an  account  in  pleadings. 

466.  Description  of  real  property  in  a  pleading. 

456.  Judgments,  how  pleaded. 

457.  Conditions  precedent,  how  to  be  pleaded. 

458.  Statute  of  limitations,  how  pleaded. 
469.  Private  statutes,  how  pleaded. 

460.  Libel  and  slander,  how  stated  In  complaint.    Kot 

necessary  to  allege  or  prove  iipecial  damages. 

461.  Answer  in  such  cases. 

462.  Allegation  not  denied,  when  to  be  deemed  troa.  When 

to  bo  deemed  controverted. 

463.  A  material  allegation  defined. 

464.  Supplemental  complaint  and  answer. 

465.  Pleadings  subsequent  to  complaint  must  be  filed  and 

served. 

$  45a,  ($  70.)  In  the  construction  of  a  pleading,  for  the 
purpose  of  determining  its  effect,  its  allegations  must  be  liber- 
ally construed,  with  a  view  to  substantial  justice  between  the 
parties. 

1  OaL  94, 167;  8  Oal.  822;  10 OaL  817;  2S OaL  673;  SOOal.  570;  32 Gal.  176 
639:40CaL33.  * 

$  458.  ($$  50,  57.)  Sham  and  irrelevant  answers,  and  irre- 
levant and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  discre- 
tion, impose. 

Vide,  §  443,  and  note. 

10  Gal.  22;  18  Gal.  885^  Green  vs.  Palmer,  13  Oal.  411;  22  'hi.  566:  2B 
Gal.  273 ;  30  Gal.  190, 960 ;  34  Oal.  161 ;  40  Gal.  439. 

$  454.  ($  56.)  It  is  not  necessary  for  a  party  to  set  forth 
in  a  pleading  the  items  of  an  account  therein  alleged,  but  he 
must  deliver  to  the  adverse  party,  within  five  days  after  a  de- 
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mand  thereof  in  writing,  a  copy  of  the  aoconnt,  or  be  pre- 
cluded from  giving  evidence  thereof.  The  court,  or  a  judge 
thereof,  or  a  county  judge,  may  order  a  further  account,  when 
the  one  delivered  is  too  general,  or  is  defective  in  any  par- 
ticnlar. 
1  OaL  437;  17  Cal.  IN ;  32  GaU  231.  634. 

^  455*  ($  58.)  In  an  action  for  tlie  recovery  of  real  prop- 
erty it  must  be  described  in  the  complaint  voUh  such  certainty 
as  to  enable  an  officer  upon  execution  to  identify  it. 

Stat.  1851, 59,  contained  the  words:  "with  its  metes  and  bounds," 
after  "  deaoribed."  omitting  the  italieised  words. 

5 GaL  40:  6  OaL  155;  1«  Cal.  432 ;  19  CaL  300;  21  Gal.  140;  30  CaL  467. 

$  450.  (^  59.)  In  pleading  a  judgment,  or  other  dctenn- 
inatio9  of  a  court  officer  or  board  it  is  not  necessary  to  state 
the  facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or  made. 
If  such  allegation  be  controverted,  the  party  pleading  must 
establish  on  the  trial  the  facts  conferi'ing  jurisdiction. 

Stat.  1851.  59,  contained  words  :  "  of  especial  jurisdiction  "  after 
''officer,"  omitting ttoUdseeJ words. 

12  CaL  181«  283:  17  CaL  518;  36  CaL  117. 

§  457.  ^$60.)  In  pleading  the  performance  of  conditions 
precedent  in  a  contract,  it  is  not  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally  that 
the  party  duly  performed  all  the  conditions  on  his  part,  and  if 
such  allegation  be  controverted,  the  party  pleading  must  es- 
tablish, on  the  trial,  the  facts  showing  such  performance. 

6  CaL  2I»;  24  CaL  630;  30  CaL  486:  35  CaL  448. 

^  458.  (N.  S.)  In  pleading  the  statute  of  limitations  it  is 
not  necessary  to  state  the  facts  showing  the  defence,  but  it  may 
be  stated  generally  that  the  cause  of  action  is  barred  by  the 

provisions  of  section (giving  the  number  of  the  section 

and  subdivision  thereof,  if  it  is  so  divided,  relied  upon)  of  the 
code  of  civil  procedure ;  and  if  such  allegation  be  controverted, 
the  party  pleading  must  establish,  on  the  trial,  the  facts  show- 
ing thiit  the  cause  of  action  is  so  barred. 
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$  459.  ($  61.)  In  pleading  a  priyate  statute,  or  a  right  de- 
rived therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 

Stat.  1851, 59,  added  the  words:  "^and  the  court  shall  thereupon  take 
judicial  notice  thereof." 

$  460.  (5  62.)  In  an  action  for  libel  or  slander,  it  is  not 
necessary  to  state  in  the  complaint  any  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the  de- 
famatory matter  out  of  which  tjio  cause  of  action  arose ;  but 
it  is  sufficient  to  state,  generally,  that  the  same  was  published 
or  spoken  concerning  the  plaintiff;  and  if  such  allegation  be 
controverted,  the  plaintiff  must  establish,  on  the  trial,  that  is 
was  so  published  or  spoken. 

34CaL48. 

$  461.  ($  63.)  In  the  actions  mentioned  in  the  last  section, 
the  defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circum- 
stances, to  reduce  the  amount  of  damages ;  and  whether  he 
prove  the  justification  or  not,Jie  may  give  in  evidence  the 
mitigating  circumstances. 

9  CaL  529;  10  Gal.  371. 

$  46^3.  ($  65.)  Every  material  allegation  of  the  complaint, 
not  controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true ;  the  statement  of  any  new  matter  in 
the  answer,  in  avoidance  cr  constituting  a  defence  or  counter 
elaint,  must,  on  the  trial,  be  deemed  controverted  by  the  op- 
posite party. 

Stat.  1851, 60,  oubst&ntially  same,  except  the  words  "or  counter  claim ;' 
inserting  "specifically"  before  "  controverted." 

Stat.  1854, 6p,  inserted  the  words:  "when  it  is  verified"  after  "  com- 
plaint;"  also,  "specifically  "  before  '* controverted;"  and,  in  substance 
omitted :  "  or  counter  claim." 

Stat.  1860, 300,  inserted:  "or  answer"  after  "complaint;"  "or  repli- 
cation," after  "  by  the  answer ; "  and  "  in  the  replication  "  in  lieu  of  "  in 
the  answer ; "  also,  "  specifically  "  before  "  controverted ; "  also,  omitted 
"  in  avoidance,"  and  the  words  in  UcUics. 

Stat.  1861. 494,  inserted  in  1860,  the  words:  "when  verified"  after  "or 


answer." 


Stat.  1862, 563,  was,  in  substance,  the  above  seotion  462,  omitting:  "ia 
avoidance,"  and  the  words  in  UeUic$. 
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Stat.  1885-*66, 703,  inserted :  "  or  orOss-complaint "  after  "  complaint :" 
"  thereto "  after  "by  the  answer;"  and  "the  statement  of  matters  in 
avoidance  shall  on  the  trial  be  deemed  controverted  by  the  adveiso 
party,"  in  lieu  of  the  last  clause  beginning  with;  "  the  statement,"  etc. 

8  Oal.  275 ;  12  Oal.  403 ;  15  Cal.  638 ;  19  Cal.  28 ;  31  Cal.  2ai ;  32  Cal.  -ISO ;  34 
Cal.160;  40  Cal.  110. 

$  4:63.  ($  66.)  A  material  allegation  in  a  pleading  is  one 
essential  to  the  claim  or  defence,  and  which  could  not  be 
stricken  from  the  pleading  without  leaving  it  insufficient. 

■9  CaL  499.    Green  vs.  Palmer,  15  Cal.  411. 

$  464.  (^  67.)  The  plaintiff  and  defendant,  respectively, 
may  be  allowed,  on  motion,  to  make  a  supplemental  complaint 
or  answer,  alleging  facts  material  to  the  case  occurring  after 
the  former  complaint  or  answer. 

Sabstantially  the  last  sentence  of  stat.  1865-66, 703-6.  Vide  §472,  infra, 
and  note. 

[N.  8.)  All  pleadings  subsequent  to  the  complaint 
must  be  file^mQninitMugdserTed  upon  the  adverse  party 
or  bis  attorn^. 
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CHAPTER  Tin, 

VARUNOE— MISTAKES  IN  PLEADINGS  AND  AMEND- 
MENTS. 

Seotxok  469.  Mttterlal  vaxiaxices,  how  provided  for; 

470.  Immateriftl  yarlance,  how  provided  for. 

471 .  What  not  to  be  deemed  a  variance. 

472.  Amendments  of  course,  and  effect  of  demurrer. 

473.  Amendments  by  the  court.    Enlarging  time  ta  plead 

and  relieving  from  judgments,  etc 

474.  Suing  a  party  by  a  fictitious  name,  when  allowed. 

475.  No  error  or  defect  to  be  regarded  unless  it  affects  sub- 

stantial rights. 

579.)  No  variance  betweei^  the  allegation  in  a 
ploading^SMMtjeprocf  is  to  be  deemed  material,  unless  it  have 
actually  mislcdtnihfedji^e  party  to  his  prejudice,  in  maintain- 
ing his  action  or  defenc^iiji^the  merits.  Whenever  it  is 
alleged  that  a  party  has  beenst^imj^ed,  that  fact  must  be 
proved  to  the  satisfaction  of  the  counl^ftudtiiereupon  the 
court  may  order  the  pleading  to  be  amended,  upDJHiM^  terms 
as  may  be  just 

Stat.  1851, 142,  read  :  "A  variance  between  the  proof  on  the  trial  and 
the  allegations  la  a  pleading,  shall  be  disregarded  as  immaterial,  nnless 
the  court  be  satisfied  that  the  adverse  party  baa  been  misled  to  hia  pre- 
judice  thereby." 

32  Cal.  11. 

$  470.  (N.  S.)  Where  the  variance  is  not  material,  as  pro- 
vided in  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  immediate 
amendment,  without  costs. 

$  471.  (N.  S.)  Where,  however,  the  allegation  of  the  claim 
or  defence  to  which  the  proof  is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  general  scope 
and  meaning,  it  is  not  io  be  deemed  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof, 

85  Cal.  191. 
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Wa»  ($  ^70  Any  pleading  may  be  amended  once  by  the 
party  olh^^mrse,  and  without  costs,  at  any  time  before  answer 
or  demurrS^m^i,  or  after  demurrer  and  before  the  trial  of 
the  issue  of  law  tn^a^n,  by  filing  the  same  as  amended  and 
fierving  a  copy  on  the  aa^^B|eparty,  who  may  have  ten  days 
thereafter  in  which  to  answeroNi^mur  to  the  amended  plead- 
ing. A  demurrer  is  not  waived  b^ttiDg  an  answer  at  the 
same  time;  and  when  the  demuiTer  to  a  com^tiimt  is  ovcn'uled 
and  there  is  no  answer  filed,  the  court  must  allow)fe^|nswer  to 
be  filed.  If  a  demurrer  to  the  answer  is  overruled,  tn^H^^ts 
alleged  in  the  answer  must  be  considered  as  denied,  to  the  e^ 
tent  mentioned  in  section  four  hundred  and  sixty-two. 

Stat.  1854, 60, read:  "After  the  decision  of  a  demurrer  and  on  the 
payment  of  tho  costs  of  the  same,  the  defendant  may  answer." 

Stat.  1859,  60,  read:  "§67.  After  demurrer,  and  before  tho  trial  of 
iflsne  on  demurrer,  either  party  may,  within  ton  days,  amend  any  plead- 
ing demurred  to  of  course,  and  without  costs,  filing  the  same  as 
amended,  and  servil^  a  copy  thereof  upon  the  adverse  party  or  his 
attorney,  who  shall  have  ten  days  to  answer  or  demur  thereto,  if  the 
pleading  bo  a  complaint,  or  to  demur  thereto  if  it  be  an  answer;  but  a 
party  shall  not  so  amend  more  thon  once.  When  a  demurrer  to  a  com- 
plaint is  overruled  and  there  is  no  answer  filed,  tho  court  may,  upon 
saeh  terms  as  shall  be  just,  and  upon  payment  of  costs,  rJlowthe  de- 
fendant to  file  an  answer.  If  a  demurrer  to  tho  answer  bo  overruled, 
tlie  facts  alleged  in  tho  answer  shall  still  be  considered  as  denied." 

Stat.  1860,  300,  inserted  in  1854,  "  reply  or  demur  thereto,"  in  lieu  of 
**or  demur  thereto  if  the  pleading  be  a  complaint,  or  to  demur  thereto 
if  it  be  an  answer;"  the  words  "or  answer"  after  "  to  a  complaint ;" 
the  words  "  or  replication  "  after  "  is  no  cnswer ; "  the  words  "  allow  an 
answer  or  replication  to  be  filed,"  in  lieu  of  "  allow  tho  defendant  to  file 
an  answer;"  and  the  word  "replication,"  in  lieu  of  "answer,"  in  the 
last  sentence  whenever  it  occurs. 

Stat.  1862,  563,  was  substantially  that  of  1854,  omitting  the  words  "  if 
the  pleading  be  a  complaint  or  to  demur  thereto,  if  lb  bo  an  answer." 

Stat.  18^-6,  703,  is  in  substance,  above  section  472,  except  that  it  did 
not  provide  for  an  amendment  "before  answer  or  demurrer  filed ; "  but 
it  did  provide  that  the  copy  of  the  amended  pleading  should  be  served 
"  within  ten  days ; "  and  that  the  court,  upon  overruling  demurrer  to 
complaint  might,  "upon  terms,"  allow  an  answer  to  bo  filed ;  and  added 
the  substance  of  section  464,  mp/u. 

10 Cal.  410;  12  CaL439:  23  Oal.  127;  28  Gal.  245,  663;  80  OaL  76;  31  Cal. 
101;34GaLlffr. 

f  4T3.    (^  68.)    The  court  may,  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  am^nd  any  pleading  or 
0.  C.  p.— 18 
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\^oceedings  by  adding  or  striking  out  the  name  of  any  party, 
or^  con'ecting  a  mistake  in  the  name  of  a  party,  or  a  mis- 
takeV^n  any  other  respect,  and  may,  upon  like  terms,  enlarge 
the  tiE>e  for  answer  or  demurrer.  The  court  may  likewise, 
upon  affiC'ivit  showing  good  cause  therefor,  aftef  notice  to  the 
adverse  pa^y,  allow,  upon  such  terms  as  may  be  Just,  an 
amendment  tj^^y  pleading  or  proceeding  in  other  particulars, 
and  may,  upon  T^e  terms,  allow  an  answer  to  be  made  after 
the  time  limited  oWthis  code  ;  and  may,  upon  guch  terms  as 
may  bo  just,  and  upot  payment  of  costs,' relieve  a  party  or  his 
legal  representatives  r^om  a  judgment,  order  or  other  pro- 
ceeding taken  against  hin^hrough  his  mistake,  inadvertence, 
surprise  or  excusable  neglcfe ;  and  when,  for  any  cause  satis- 
factory to  the  court,  or  th^udge  at  chambers,  the  party 
aggrieved  has  been  unable  to  aptty  for  the  relief  sought  dur- 
ing the  term  at  which  such  judginent,  order  or  proceeding 
complained  of  was  taken,  the  court, ^tthe  judge  at  chambers, 
in  vacation,  may  grant  the  relief  upan  application  ma^e 
within  a  reasonable  time,  not  exceeding  ^^  months  after  the 
adjournment  of  the  term.  "When,  from  au^^cause,  the  sum- 
mons and  a  copy  of  the  complaint  in  an  action^ave  not  been 
personally  served  on  the  defendant,  the  court  n^'  allow,  on 
such  terms  as  may  be  just,  such  defendant  or  his  ni?al  repre- 
sentatives, at  any  time  within  six  months  after  the  i^ndition 
of  any  judgment  in  such  action,  to  answer  to  the  meritsS^the 
original  action. 

Stat.  1851,  60,  omitted  the  words  **  and  may  upon  like  terms  enlarge 
the  time  for  answer  or  demurrer "  in  5th  and  6th  lines,  and  inserted 
after  "code"  in  llthline,  "or  by  an  order  enlarge  such  time,"  and 
omitted  the  words  between  ** excusable  neglect"  in  15th  line,  and 
"when,  from,"  in  22d  line. 

Stat.  1853, 276,  was  same  as  above  section  473,  adding  to  the  first  sen- 
tence the  words  "  or  demurrer  to  an  answer  iUe,"  and  omitting  all  the 
words  between  "  excusable  neglect "  and  "  when,  from  any  cause." 

Stat.  186{>,  300,  was  same  as  above  section  473,  adding  to  the  first  sen- 
tence the  words  "  or  replication;"  and  inserting  the  words  "  or  replica- 
tion "  after  "  allow  an  answer ;"  and  omitting  all  the  words  between  the 
words  "excusable  neglect"  and  "when,  from  any  cause.'* 

Stat.  1S65-6, 843-4,  is  identical  with  above  section  473,  adding  the  words 
**  or  demurrer  to  an  answer  filed  "  to  the  first  sentence. 

Striking  out  or  adding  party'.  1  Cat.  172. 175, 191 ;  2  CaL  237 ;  9  Cal.  56; 
16Cal.  9;13CaL70,558. 
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Sxtendiog  time:    5  Cal.  62. 

Amendments:    1  Cal.  167 ;  3  Cal.  115,  255;  7  Oal.135;  14 Oal.  201 ;  17  CaU 
2S5:  18  Oal.  339;  30  Cal.  318 ;  38  Cal.  158 ;  49  Cal.  445. 

Amendments  to  complainti:  9Cal.,75;  5  Cal.  222:  15  CaL  145;  23  Cal. 
78;  27  Cal.  35;  2S  CaL  673;  32  CaL  339;  37  CaL  282. 

Opening  de£aalt :  2  CaL  2dO ;  3  CaL  130 ;  4  Cal.  280 ;  5  CaL  137,  406 ;  6  Cal. 
89, 173;  7  CaL  30;  9  CaL  130  16  CaL  377;  18  CaL  455;  19  Cal.  113,  706;  20  CaL 
109. 137 ;  21  CaL  268 ;  23  CaL  128.  281 ;  28  Cal.  663,  Bailey  vs.  Taafe:  29  CaL 
72,  «22;  39  CaL  192;  34  CaL  79;  36  CaL  288;  37  CaL  247 ;  40  CaL  153. 

(  ^74:,  (^  GO.)  When  the  plaintiff  is  ignorant  of  the  name 
of  a  defendant,  lie  nitist  state  iluit  fact  in  the  complaint,  and 
such  defexidajjt  maybe  designated  i"n  any  pleading  or  proceed- 
ing by  any  name,  and  when  his  true  name  is  discovered  the 
pleading  or  proceeding  must  be  amended  accordingly. 

2  CaL  562;  40  CaL  490. 

%  4:75«  ($71.)  The  court  must,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings 
which  does  not  affect  the  substantial  rights  of  the  parties,  and 
no  judgment  shall  be  reversed  or  affected  by  reason  of  such 
«rror  or  defect. 

20CaL586;28CaL65.283i31  OaL  383;  32  CaL  11, 149b 


See  new  $  ^'i^  in  appendix. 


PBOYiaioi<rAL  RwnniPTwa. 


148 


TITLE   VII- 

OF  THE  PROYISIQNAL  REMEDIES  IN  CTVIL  ACTIONS. 
Chapteb     I.    Abbest  ani>  bail. 

II.     OliAIU  AND  DELXVEBT  OF  PEBSONAL.  FBOPEBTX. 

ni.  Injunction. 

IV.  Attachment. 

V.  Receiyebs. 

YI  Deposit  im  coubt. 


CHAPTER  L 


ARREST  AND  BAIL. 

SBonoir  478.  No  person  to  be  arrested  except  aa  prescrit  eeby  this 
code. 

479.  Gases  in  irhicb  defendant  may  be  arrested. 

480.  Order  for  arrest,  by  whom  made. 

481.  AffldaTit  to  obtain  order»  wbat  to  contain. 

482.  Security  by  plaintiff  bef(»re  order  of  arrest. 

483.  Order,  -when  made,  and  its  form. 

484.  Affidavit  and  onler  to  be  deltiBzed  to  tbe  sbeiilf  and 

copy  to  delendant. 

485.  Arrest,  bow  made. 

^  486.  Defendant  to  be  discharged  on  baU  ow  deposit. 

487.  Bail,  how  given. 

488.  Surrender  of  defendant. 

489.  Same. 

490.  Bail,  how  proceeded  against. 

491.  Bail,  how  exonerated. 

492.  Delivery  of  undertaking  to  plalntlfT,  and  Itg  aeeept 

ance  or  rejection  by  him. 

493.  Notice  of  justification^     Kew  undertaking>  if  other 

baiL 
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Sxcxxoir  491.  Qiuaillcation  of  baiL 

495.  jQStification  of  balL 

490.  Allowance  of  bail. 

497.  Deposit  of  money  -witk  sheriff. 

498.  Pvnient  of  money  into  conrt  by  sheriff. 

499.  Substituting  bail  for  d^ofilt. 

£00.    Money  deposited,  bow  applied  or  disi>osed  of. 

•60L    Sheriff^  when  liable  as  bail,  and  bis  discbarge  firom 

liability. 
£02.    Proceedings  on  judgment  against  sheriff. 
£03.    Motion  to  vacate  order  of  arrest  or  reduce  bail.    AiQ- 

darits  on  motion. 
504«    When  the  order  vacated  or  bail  reduced.  - 

/ 
f  478.     (^  72.)  No  person  can  be  Arrested  in  a  civil  action. 

except  as  prescribed  in  tliis  code, 

§  4T9.  (^  73.)  The  defendant  may  be  arrested  as  herein- 
after prescribed,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a 
canse  of  action  arising  upon  contract,  express  or  implied,  when 
the  defendant  is  abont  to  depart  from  tho  State,  with  intent  to 
defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  prop- 
erty embezzled,  or  fraudulently  misapplied,  or  converted  to 
his  own  use,  by  a  public  officer ;  or  an  officer  of  aoorporsetion; 
or  an  attorney,  factor,  broker,  agent  or  clerk,  in  the  course  of 
his  employment  as  such ;  or  by  any  other  person  in  a  fiduciary 

3ity,  or  for  fratidideTit  misconduct  or  neglect  in  office,  or 
in"1^|i^2l^ssional  employment;  or  for  a  wilful  violation  of 
duty. 

8.  In  an  actuJ^Ki^ecover  the  possession  of  personal  prop- 
erty, unjustly  detaineoN^ien  the  property,  or  any  part  there- 
of, hajiheenfraudulenUy  coitHfijM,  removed  or  disposed  of, 
«o  that  it  cannot  bo  found,  or  takei^N^he  sheriff. 

i.  When  the  defendant  has  been  guil^^^^fraud  in  con- 
tracting the  debt  or  incurring  the  obligatio^^in^^ich  the 
action  is  brought;  or  in  concealing  or  disposing  ofufimjop- 
erty,  for  the  taking,  detention  or  conversion  of  which 
sBctiou  is  brought 
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5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so>  with  intent  to  defraud  his 
creditors. 

Stat.  1851, 61,  read  " start "  instead  of  "depart,"  added  the  vorde: 
"arising  after  the  pasBage  to  this  act"  after  "cases;"  and  the  words: 
"  or  where  or  when  the  action  is  for  wilful  injury  to  person,  to  character 
or  to  property,  knowing  the  property  to  belong  to  another,"  to  the  first 
subdivision. 

1  Cal.  345, 498 ;  3  GaL  377 ;  G  Cal.  239;  8  Cal.  87, 619. 

^  480.  ($74.)  An  order  for  the  arrest  of  the  defendant 
must  bo  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought.'  or  from  a  county  judge. 

$  481.  ($  75.)  The  order  may  be  made  whenever  it  a|^ara 
to  the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  exists,  and  that  the 
case  is  one  of  those  mentioned  in  section  four  hundred  and 
seventy-nine.  The  affidavit  must  bo  either  positive  or  upon 
information  and  belief ;  and  when  upon  information  and  belief, 
it  must  state  the  facts  upon  which  the  information  and  belief 
are  founded.  If  an  order  of  arrest  be  made,  the  affidavit  must 
be  filed  with  the  clerk  of  the  court. 

2  Cal.  607 ;  3  Cal.  377 ;  6  Cal.  57, 318 ;  10  CaL  441. 

($  76.)  Before  making  the  order,  the  judge  must 
requu'e  a^^T^iH^nundertaking  on  the  part  of  the  plaintiff,  with 
sureties,  to  the  eS^f^Jj^tif  the  defendant  recover  judgment, 
the  plaintiff  will  pay  allcftj^^jdcharges  that  may  bo  awarded 
to  the  defendant,  and  aU  dam^^>i^jjjch  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  thob^^ii^pecificd  in  tho 
undertaldng,  which  must  be  at  least  five  hundm^5Wil2£8.  The 
undertaking  must  be  filed  with  the  clerk  of  the  court. 

Stat.  1851, 62,  inserted  between  the  words  "dollars"  and  '*  the  under'- 
taldng,"  the  words:  "Each  of  the  sureties  shall  unncx  to  the  undertak- 
ing an  affidavit  that  he  is  a  resident  and  householder,  or  freb  holder^ 
within  the  State,  and  worth  double  the  sum  specified  in  tho  undertak- 
ing, over  and  above  all  his  debts  and  liabilities,  exclusive  of  property^ 
exemot  from  execution.'* 

(  48a,  (^  77.;  The  order  ipay  be  mode  at  the  timo  of  the 
issuing  of  tho  summons,  or  any  time  afterwards  before 
judgment.    It  must  require  tihe  sheriff  of  tho  county  wherQ 
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the  defendant  may  be  found,  forthwith  to  arrest  him  and  hold 
him  to  bail  in  a  specified  sum,  and  to  return  the  order  at  a 
time  therein  mentioned,  to  the  clerk  of  the  court  in  which  the 
action  is  pending. 

Stat.  1851»  62,  nsed  the  woids:  **to  aocompany  "  histead  of  "at  the 
time  of  the  isBuing  of." 

4  484.  ($  78.)  The  order  of  arrest,  with  a  copy  of  the  affi- 
davit upon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  of  the  affidavit,  and  also,  if  desired,  a  copy  of  the  order 
of  arrest. 

(485.  ($79.)  The  sheriff  must  execute  the  order  by  arrest- 
ing the  defendant  and  keeping  him  in  custody  until  discharged 
bylaw. 

$  486.  (§  80. )  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving  bail  or 
upon  depositing  the  amount  mentioned  in  the  order  of  arrest. 

Stat.  1851, 62,  added  "as  provided  in  this  chapter." 

^  487,  ($  81.)  The  defendant  may  give  bail  by  causing  a 
written  undertaking  to  be  executed  by  tvvo  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount  men- 
tioned in  the  order  of  arrest,  that  the  defendant  wi!l  at  all  times 
render  himself  amenable  to  the  process  of  the  court,  during 
ihe  pendency  of  the  action,  and  to  such  as  may  be  issued  to 
enforce  the  judgment  therein,  or  that  they  will  pay  to  the 
plaintiff  the  amount  of  any  judgment  which  may  be  recovered 
ta  the  action. 

Stat.  1851, 62,  inserted  "statins  their  places  of  residenoe  and  ooot^pa- 
tion*'  between  "sureties"  and  "to  the  effect." 

$  488.  (^  82.)  At  any  time  before  judgment,  or  within  ton 
days  thereafter,  the  bail  may  surrender  the  defendant  in  their 
exoneration ;  or  he  may  surrender  himself  to  the  sheriff  of 
the  county  where  he  was  arrested. 

60al.93;8CaL65a. 

f  489.  (^  83.)  For  the  purpose  of  surrendering  the  defend- 
ant, the  bail,  at  any  time  or  place  before  they  are  finally 
charged,  may^  themselves  arrest,  or,  by  a  written  authority  iix« 
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dorsed  on  a  certified  copy  of  the  imdertaking,  may  empoTver 
the  sheriff  to  do  so.  Upon  the  arrest  of  defendant  by  the 
sheriff,  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or  upon 
his  own  surrender,  the  bail  are  exonerated,  if  such  arrest,  de" 
livery  or  surrender  take  place  before  the  expiration  of  ten  days 
after  judgment;  but  if  such  arrest,  delivery  or  surrender  be 
not  made  within  ten  days  after  judgment,  the  bail  are  finally 
charged  on  their  undertaking,  and  boimd  to  pay  the  amount 
of  the  judgment  within  ten  days  thereafter. 
6  Cal.  57. 

$  490.  ($  84.)  If  the  bail  neglect  or  refuse  to  pay  the  judg- 
ment within  ten  days  after  they  are  finally  charged  an  action 
may  be  commenced  against  such  bail  for  the  amount  of  the 
original  judgment. 

Stat.  1851,  ti3,  substituted  for  that  portion  of  the  section  following  the 
words:  "finally  charged,"  the  words  "judgment  against  such  bail  for 
the  omoant  of  such  original  judgment,  may  be,  by  order  of  the  court* 
upon  affidavit  of  such  neglect  or  refusal,  entered  against  the  bail." 

Stat.  1854, 60,  was  same  as  above  section  490. 

$  491.  (§  F.5.;  The  bail  are  exonerated  by  the  death  of  the 
defendant  or  his  imprisonment  in  a  state  prison,  or  by  his  legal 
discharge  from  the  obligation  to  render  himself  amenable  to 
the  process. 

,$  49a.  ($  86.)  Within  the  time  limited  for  that  purpose, 
the  sheriff  must  file  the  order  of  arrest  in  the  office  of  the  clerk 
of  the  court  in  which  the  action  is  pending,  with  his  return 
indorsed  thereon,  together  with  a  copy  of  tiie  undertaking  of 
the  bail.  The  original  undertaldng  he  must  retain  in  his  pos- 
session until  filed,  as  herein  provided.-  The  plaintiff,  within 
ten  days  thereafter,  may  serve  upon  the  sheriff  a  notice  that 
he  does  not  accept  the  bail,  or  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability.  If  no  notice 
be  served  within  ten  days,  the  original  undertaJdng  must  be 
filed  with  the  clerk  of  the  court. 

$  493,  ($  87.)  Within  five  days  after  the  receipt  of  notice, 
the  sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  attor- 
ney, notice  of  the  justification  of  the  same,  or  other  bail 
{specifying  the  places  of  residence  and  occupations  of  the 
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latter) ,  before  a  Judge  of  the  court  or  county  judge,  or  county 
clerk,  at  a  8i)ecifled  time  and  place ;  the  time  to  be  not  less  than 
five  nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  must  be  a  new  un- 
dertaking. 

^  494»     ($  88.)  The  qualifications  of  baU  are  as  follows : 
^^^wifcaLihflij^hall  be  a  resident  and  householder,  or 
freeholder,  within  ine  couii'cJt- 

2.  Each  must  be  worth  the  amount  specified  in  the  order 
of  arrest,  or  the  amount  to  which  the  order  is  reduced,  as  pro- 
vided in  this  chapter,  over  and  above  all  his  debts  and  liabil- 
ities, exclusive  of  property  exempt  from  execution ;  but  the 
judge  or  county  clerk,  on  justification,  may  allow  more  than 
two  sureties  to  justify,  severally,  in  amounts  less  than  that  ex- 
pressed in  the  order,  if  the  whole  justification  be  equivalent 
t J  that  of  two  sufacient  bail.    [  Vide  $  1057.  ] 

$  495.  ($  89.)  For  the  purpose  of  justification,  each  of  the 
bail  must  attend  before  the  judge  or  county  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined  on 
(mUk^oa  the  part  of  the  plaintiff,  touching  his  sufficiency,  in 
such  nuomer  as  the  judge  or  clerk,  in  his  discretion,  may  think 
proper.  The  examination  must  be  reduced  to  writing,  and 
subscribed  by  the  bail,  if  required  by  the  plaintiff. 

$  406^  ($  90.)  If  the  judge  or  clerk  find  the  bail  sufficient* 
he  must  annex  the  examination  to  the  undertaking,  indorse 
bis  allowance  thereon  and  cause  them  to  be  filed,  and  the  sherifiT 
ia  thereupon  exonerated  from  liability. 

$  49T.  ($91.)  The  defendant  may,  at  the  time  of  his 
arrest,  Insteid  of  giving  bail,  deposit  with  the  sheriff  the 
amoimt  mentioned  in  the  order.  In  case  the  amount  of  the 
bail  be  reduced,  as  provided  in  this  chapter,  tho  defendant  may 
deposit  such  amount  instead  of  giving  boil.  In  either  case, 
the  sheriff  must  give  the  defendant  a  certificate  of  the  deposit 
made,  and  the  defendant  must  be  discharged  from  custody. 

^  498.  ($  92.)  The  sheriff  must,  immediately  after  the  de- 
posit, pay  the  same  into  court,  and  take  from  the  clerk  recelv* 
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ing  the  same  two  certificates  of  such  payment,  the  one  of  which 
he  shall  deliver  to  the  plaintiff's  attorney,  and  the  other  to  the 
defendant.  For  any  default  in  making  such  payment,  the  same 
proceedings  may  be  had  on  the  official  bond  of  the  sheriff,  to 
collect  the  sum  deposited,  as  in  other  cases  of  delinquency. 

Stat.  1851, 64,  contained  the  words  "or  transmit "  after  "  deliver"  and 
the  words  "plaintiff  or  his  attorney"  in  lieu  of  "plaintiff's  attorney." 

$  4:00.  (§  93.)  If  money  is  deposited,  as  provided  in  the 
last  two  sections,  bail- may  be  given,  and  may  justify  upon  no- 
tice, at  any  time  before  judgment ;  and  on  the  filing  of  the 
imdertaking  and  justification  with  the  clerk,  the  money  depos- 
ited must  be  refunded  to  the  defendant. 

$  500.  ($  94.)  Where  money  has  been  deposited,  if  it  re- 
main on  deposit  at  the  time  of  the  recovery  of  a  judgment  in 
favor  of  the  plaintiff,  the  clerk  must,  under  the  direction  of 
the  court,  apply  the  same  in  satisfaction  thereof ;  and  after 
satisfying  the  judgment,  refund  the  surplus,  if  any,  to  the  de- 
fendant. If  the  judgment  is  in  favor  of  the  defendant,  the 
clerk  must,  under  like  directioa  of  the  court,  refund  to  him 
the  whole  sum  deposited  and  remaining  unapplied. 

$501.  ($95.)  If,  af ter  being  arrested,  the  defendant  escape 
or  is  rescued,  the  sheriff  is  liable  as  bail ;  but  he  may  discharge 
himself  from  such  liability  by  the  giving  bail  at  any  time  be- 
fore judgment. 

Stat.  1851, 64,  contained:  "  and  justification  of  "  after  "  giving." 

^  509.  ($  96. )  If  a  j udgment  is  recovered  against  the  sheriff, 
upon  his  liability  as  bail,  and  an  execution  thereon  is  returned 
unsatisfied  in  whole  or  in  part,  the  same  proceedings  may  be 
had  on  his  official  bond,  for  the  recovery  of  the  whole  or  any 
deficiency,  as  in  other  cases  of  delinquency. 

^^©S^^A97. )  A  defendant  arrested  may  at  any  time  before 
the  jii  lifii  ilM  I  '  r  "i  '1  i|i|i1|  to  the  judge  whamade  the  order, 
or  the  court  in  which  th^^?^i^j^2ending,  upon  reasonable 
notice,  to  vacate  the  order  of  arresto^^ftiiij^jftthe  amount 
of  bail.  If  the  application  is  made  upon  affidavifcftlM&i^jjrt 
of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppusu 
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the  same  by  affidavits  or  other  proofs,  in  addition  to  those  on 
which  the  order  of  arrest  was  made. 

Stat.  ISil,  64,  contained :  "to  the  plaintiff'*  after  "  notice.'* 

1  Cal.  345;  2  Gal.  607 ;  3  CaL  377 ;  6  Cal.  57. 

$  504.  ($98.)  If,  upon  such  application,  it  appears  that 
there  was  not  sufficient  cause  for  the  arrest,  the  order  must  be 
vacated,  or  if  it  appears  that  the  bail  was  fixed  too  high,  the 
amount  must  be  reduced. 

Stat.  1851, 64,  contained:  *' satisiMtoiily  "  before  the  word:  "appear" 
in  both  inatancefl. 


^  509-510  I>ROyiSIONAL  BEHEDIES.  156 


CHAPTER  n. 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY. 

SfiCTios  609.    Delivery  of  personal  property,  when  it  may  be  datmed: 

510.  Affidavit  and  its  requisites. 

511.  Requisition  to  sheriff  to  take  and  deliver  the  property. 

612.  Security  on  the  part  of  tho  plaintiff  and  proceedlngB 

In  serving  the  order. 

613.  Exception  to  sureties  and  proceedings  thereon,  or  on 

failure  to  except. 
6U.    Defendant,  when  entitled  to  redelivery 

615.  Justification  of  defendant's  suretiea 

616.  Qualification  of  siureties. 

617.  Property,  how  taken,  when  concealed  in  huOdlag  or 

inclosure. 

618.  Property,  how  kept. 

619.  Qaim  of  property  by  third  person. 

620.  Notice  and  affidavit,  when  and  where  to  bo  fltod. 

621.  Actions  on  undertaking. 

$  509.  (^  99.)  The  plaintiff  in  an  $kction  to  recover  the 
possession  of  personal  property  may.  at  the  time  of  issuing 
the  summons,  or  at  anytime  before  unswer,  claim  the  delivery 
of  such  property  to  him,  as  provided  i;i  this  chapter. 

3 CaL  4e»;  11  Cal.  262;  14  Gal.  410;  22 Cal.  i::9;  27 GaL  451;  28 Gal  (M;  26 
Cal.  813, 619;  34  Gal.  645;  36  GaL  110 ;  38  Gal.  \<i,  507. 

$  510.  *  ($  100.)  Where  a  delivt  y  is  claimed,  an  affidavit 
must  be  made  by  the  plaintiff,  or  by  ^ome  on^  in  his  behalf, 
showing— 

1.  That  the  plaintiff  is  the  owner  f  the  property  claimed 
(particularly  describing  it)  or  is  cTi^ied  to  the  possession 
thereof. 

2.  That  the  property  is  wrong^f  "  ,-  detained  liy  the  de- 
fendant. 

3.  The  alleged  cause  of  the  detei...  ii  thereof,  according  to 
his  best  knowledge,  information  anu  >•  liof. 
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i.  That  it  has  not  been  taken  for  a  tax,  assessment  or  fine, 
pursnant  to  a  statute;  or  seized  under  an  execution  or  an 
attachment  against  the  property  of  the  plaintiff;  or  if  so 
seized,  that  it  is  by  statute  exempt  from  such  seizure. 

6.  The  actual  value  of  the  property. 

Btat.  1881, 65,  contained,  "lawfully"  before  "  entitled." 

Expressly  applied  to  justices'  courts,  vide  §  870. 

f  511.  *  ($  101.)  The  plaintiffor  his  attorney  may,  there- 
upon, by  an  indorsement  in  writing  tipon  the  affidavit,  require 
the  sheriff  of  the  county  where  the  property  claimed  may  be 
to  take  tlie  same  from  the  defendant. 

Stat.  1851,  65,  used  the  words;  "A  judge  of  the  court  in  which  tile 
Mtion  is  brought  or  a  county  judge,"  instead  of  "the  plaintiff  or  his 
attorney,"  and  added  after  "  defendant "  the  words  "and.  deliver  it  to 
the  plaintiff  upon  receiving  the  undertaking  mentioned  in  the  next 
Wction." 

Stat.  1854,  60-61,  is  same  as  above  section,  511. 

Expressly  applied  to  juslioes'  courts,  vlda  §  8T0. 

3Cal.469. 

f  512..  #  ($  102.)  Upon  a  receipt  of  the  afladavit  and  no- 
tice with  a  written  undertaking,  executed  by  two  or  more 
BGfS^cient  sureties,  approved  by  the  sheriff,  to  the  effect  that 
they  are  bound  to  the  defendant  in  double  the  value  of  the 
property  as  stated  in  the  affidavit  for  the  prosecution  of  the 
action,  for  the  return  of  the  property  to  the  defendants,  if 
return  thereof  be  adjudged,  and  for  the  payment  to  him 
qC  such  sum  as  may  from  any  cause  be  recovered  against 
the  plaintiff,  the  sheriff  must  forthwith- take  the  property 
described  in  the  affidavit,  if  it  be  in  the  possession  of  the  de- 
fendant or  his  agent,  and  retain  it  in  his  custody.  He  must, 
without  delay,  serve  on  the  defendant  a  copy  of  the  affidavit, 
notice  and  undertaking,  by  delivering  the  same  to  him  per- 
sonally, if  he  can  be  found,  or  to  his  agent  from  whose  po^ 
session  the  pToperty  is  taken ;  or,  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  suitable  age  and  discretion,  or,  if  neither  have  any 
Imown  place  of  abode,  by  putting  them  in  the  nearest  post- 
office,  directed  to  the  defendant. 

Stat.  18£1, 65,  used  "order,"  instead  of  "notice;"  and  inserted  "to 
the  defendant "  after  the  word  "  bound." 
C.  C.  p— 1* 


Stat.  1854, 61,  is  same  ae  above  section,  512. 
Expressly  applied  to  justices'  ooarts,  vide  §  870. 
3  Cal.  112;  4  Cal.  113 ;  7  Col.  390 ;  8  Cal.  446;  11  Oal.  262;  21  CaL  274;  24 
CaL  147. 

$  513.  *  ($  103.)  The  defendant  may,  within  two  days 
after  the  service  of  a  copy  of  the  affidavit  and  undertaking, 
give  notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of 
the  sureties.  If  ho  fails  to  do  so,  he  is  deemed  to  have  waived 
all  objection  to  them.  When  the  defendant  excepts,  the  sure- 
ties must  justify  on  notice  in  like  manner  as  upon  bail  on 
arrest ;  and  the  Bheriff  is  responsible  for  the  sufficiency  of  the 
sureties  until  the  objection  to  them  is  either  waived  or  nntil 
they  justify.  If  the  defendant  except  to  the  sureties,  he  can 
not  reclaim  the  property  as  provided  in  the  next  section. 

Stat.  1851, 65,  contained,  "  as  above  provided  "  after  "  either  waived." 

Expressly  applied  to  justices'  courts,  vide  i  870. 

$  514.  *  ($  104.)  At  any  time  before  the  delivery  of  the 
property  to  the  plaintiff  the  defendant  may,  if  he  do  not  except 
to  the  sureties  of  tho  plaintiff,  require  the  return  thereof,  upon 
giving  to  tho  sheriff  a  written  undertaking,  executed  by  two 
or  more  sufficient  sureties,  to  the  effect  that  they  are  bound  in 
double  the  value  of  the  property,  as  stated  in  the  affidavit  of 
the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  bo  adjudged,  and  for  the  payment  to  liim  of  such  sum 
88  may,  for  any  cause,  bo  recovered  against  the  defendant.  If 
a  return  of  the  property  be  not  so  required  within  five  days 
after  the  taking  and  service  of  notice  to  the  defendant,  it 
must  be  deUvercd  to  tho  plaintiff,  except  as  provided  in  $  519. 

Expressly  applied  to  justices'  courts,  vide  g  870. 

2  Cal.  522 ;  7  Cal.  568 ;  11  Cal.  262. 

$  515.  #  (}  105.)  The  defendant's  sureties,  uxx)n  notice  to 
the  plaintiff  of  not  less  than  two  or  more  than  five  days,  must 
justify  before  a  judge  or  county  clerk,  in  tho  same  manner  as 
upon  bail  on  arrest;  and  upon  such  justification  the  sheriff 
must  deliver  the  property  to  the  defendant.  The  sheriff  U 
responsible  for  the  defendant's  sureties  until  they  justify,  or 
until  the  justification  is  completed  or  waived,  and  may  retain 
the  property  until  that  time ;  if  they,  or  others  in  their  place, 
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fail  to  justify  at  the  time  and  place  appointed}  he  most  de- 
liver the  property  to  the  plaintiff. 

Stat.  1851,  66,  contained,  "expressly"  before  "waived*" 

Expressly  applied  to  jnstioes'  courts,  vide  §  870. 

(  516.  *  ($  106.)  The  qualifications  of  sureties  must  be 
such  as  are  prescribed  by  this  code,  in  respect  to  bail  upon  .m 
order  of  arrest. 

Expressly  applied  to  jastices'  courts,  vide  §  870. 

$  517.  *  (§  107.)  If  the  property  or  any  part  thereof  be 
concealed  in  a  building  or  inclosure,  the  sheriff  must  publicly 
demand  its  delivery;  if  it  be  not  delivered  ho  must  cause  the 
building  or  inclosure  to  be  broken  open,  and  take  the  property 
into  his  possession ;  and,  if  necessary,  he  may  call  to  his  aid 
the  power  of  his  county. 

Expressly  applied  to  juslices'  courts  by  £  &70.    Vide  %  494, 1057. 

$  618.  *  ($  108.)  When  the  sheriff  has  taken  property,  as 
in  this  chapter  provided,  he  must  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his  fees 
for  taking  and  his  necessary  expenses  for  keeping  the  same. 

Expressly  applied  to  justices'  courts,  vide  §  870 

$  519.  *  ($  109.)  If  the  property  taken  bo  claimed  by  any 
other  person  than  the  defendant  or  his  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  the  possession 
thereof,  stating  the  grounds  of  such  title  or  right,  and  serve 
the  same  upon  the  sheriff,  the  sheriff  is  not  bound  to  keep  the 
property  or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on 
demand  of  liim  or  his  agent,  indemnify  the  sheriff  against  such 
claim,  by  an  undertaking,  by  two  sufficient  sureties ;  and  no 
claim  to  such  property  by  any  other  person  than  the  defendant 
or  his  agent  is  valid  against  the  sheriff  unless  so  made. 

Stat  1851,66,  contained  between  "sureties"  and  "and  no  claim,"  the 
words  "accompanied  by  their  affidavits,  that  they  are  each  worth  double 
the  value  of  the  property  as  specified  in  the  affidavit  of  the  plaintiff,  over 
And  above  their  debts  and  liabilities,  exclusive  of  property  exempt  from 
ezeeatioD,  and  are  freeholders  or  householders  in  the  county." 

Expressly  applied  to  justices'  courts,  vide  §  870. 
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(  5$80.  *  (§  110.)  The  sheriff  must  file  the  notice,  under- 
taking and  ofiSdavit,  with  his  proceedings  thereon,  with  tho 
clerk  of  the  court  in  which  the  action  is  pending,  withiu 
twenty  days  after  taking  the  property  mentioned  therein. 

Stat.  1851,  67,  used  "order"  instead  of  "notice,  undertaking,'*  and 
added,  "or  if  the  clerk  reside  in  another  ooxmty,  sliall  mail  or  forwaid 
the  same  within  that  time." 

Stat.  1854, 61,  same  as  g  520. 

Expressly  applied  to  jastioes'  oonrts,  vide  §  870. 
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INJUNCTION. 

SsOEKUr  626.  Injunction,  what  is  and  who  may  grant  It. 

526.  When  it  may  be  granted. 

6S7.  At  what  time  it  may  he  granted,  and  what  is  required 
to  obtain  it. 

628.  Injunction  after  answer. 

629.  Security  upon  injunction. 

630.  Order  to  show  cause  why  injunction  should  not  be 

granted. 

631.  Injunction  to  suspend  business  of  a  oorpQntion«  how 

and  by  whom  granted. 
532.  'Motion  to  vacate  or  modify  injunction. 
633.    When  to  be  vacated  or  modified. 

$  535.  ($  111.)  An  injunction  is  a  writ  or  order  requiring 
aperson  to  refrain  from  a  particular  act.  It  may  be  granted  by 
the  court  in  which  the  action  is  brought,  or  by  a  judge  thereof, 
or  by  a  county  judge ;  and  when  made  by  a  judge,  it  may  be 
enforced  as  the  order  of  the  court. 

1  Cal.  396 :  2  Cal.  463, 690 ;  4  Cal.  31,  67 ;  6  Cal.  88,  449;  8  Cd.  26.  34, 66,  268, 
W);  seal  77,  607 ;  10  Cal.  347 ;  22  Cal.  362,  485:  23  Cal.  84;  34  Cal.  270. 
County  judge :    6  Cal.  88,  449;  12  Cal.  440 ;  23  Cal.  464 ;  27  Cal.  161. 

^  536.  ($  112.)  An  injunction  may  bo  granted  in  the  fol- 
lowing caseo : 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  or  continuance 
of  the  act  complained  of,  either  for  a  limited  period  or  perpet- 
ually. 

2.  When  it  appears  by  tlie  complaint  or  affidavit  that  the 
commission  or  continuance  of  some  act  during  the  litigation 
would  produce  waste  or  great  or  irreparable  injury  to  the 
plaintiff. 

3.  When  it  appears  during  the  litigation  that  the  defendant 
ia  doing  or  threatens,  or  is  about  to  do,  or  is  procuring  or  suf- 
fering to  be  done,  some  act  in  violation  of  the  plaintiff'a  rights, 
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respecting  the  subject  of  theaciion,  and  tending  to.  render  the 
judgment  ineffectual. 

3  Cal.  238;  4  Cal.  31 ;  5  Oal.  119;  6  Gal.  41 ;  8  CsJ.  392;  12  Gal.  105,  440;  13 
Gal.  156;  14  Oal.  460,  544;  15  Cal.  107,  127;  18  Cal.  42,  206;  22  Cal.  485;  27 
Cal.  433, 643 ;  29  Cal.  124 ;  33  Cal.  497 ;  34  Cal.  14, 272 ;  35  Cal.  476, 548 ;  37  CaL 
282;  39  Cal.  292. 

$  537.  ($  113.)  The  injunction  may  be  granted  at  the  time 
of  issuing  tbo  summons,  upon  the  complaint,  and.  at  any  time 
afterwards,  before  judgment,  upon  afifidavits.  The  complaint 
in  the  one  case,  and  the  affidavits  in  the  other,  must  show  sat- 
isfactorily, that  sufficient  grounds  exist  therefor.  No  injunc- 
tion can  be  granted  on  the  complaint  unless  it  is  verified. 
When  granted  on  the  complaint,  a  copy  of  the  complaint  and 
verification  attached  must  be  served  with  the  injunction ;  when 
granted  upon  affidavit,  a  copy  of  the  affidavit  must  be  served 
with  the  injunction. 

Stat.  ISol,  (>r,  contained  between  the  words  "vcriflod"  and  "when 
granted,'' the  words,  "by  the  oath  of  the  plaintiff,  or  pome  one  in  his 
behalf,  that  he  the  person  malcing  the  oath  has  read  the  complaint,  or 
heard  tho  complaint  read,  and  knows  the  contents  thereof,  and  the  same 
is  true  of  his  own  knowledse,  except  the  matters  therein  stated  on  in- 
formation aud  belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true." 

1  Cal.  336;  12  Cal.  107 ;  16  Cal.  386 ;  19  Cal.  34. 

Falkinburg:  vs.  Lucy,  3.'>  Cal.  52. 

^  538.  ((J  114.)  An  injuiiction  cannot  be  allowed  after  the 
defendant  has  answered,  unless  upon  notice,  or  upon  an  order 
to  show  cause ;  but  in  such  case  tho  defendant  may  be  restrained 
until  the  decision  of  the  court  or  judge  granting  or  refusing 
the  injunction. 

6  Cal.  449 ;  22  Cal.  363.    Falkenberg  va.  Lucy,  35  Cal.  52. 

(§  115.)  On  granting  an  injunction  the  court  or 
judge  miis^^syjjge.  except  where  the  people  of  tho  state  are  a 
party  plaintiff,  a  wr??fe5^ndertaking  on  the  part  of  the  plain- 
tiff, with  sufficient  sureties.  tDSioj^fiiect  that  tho  plaintiff  will 
pay  to  the  party  enjoined  such  d&Sljftjj^ot  exceeding  an 
amount  to  be  specified,  as  such  party  may  suste^l^ason  of 
tho  injunction,  if  tho  court  finally  decide  that  tho  plaii 
not  entitled  thereto. 

1  Cal.  336;  2  Cd.  213;  3  Cal.  216;  6  Cal.  399;  10  Cal.  S47;  12  Cal.  103;  18 
Cal.  C20;  25  Ctil.  100;  23  Cal.  11,  539;  37  Cal.  34. 
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^  530.  ;^  116.)  If  the  court  or  judge  deem  it  proper  that 
tne  aefeDkJant,  or  any  of  several  defendants,  shoiUd  be 
heard  before  granting  the  injunctioiir^aii  order  may  be  made 
requiririg  cause  to  be  shown,  at  a  specified  time  and  place,  why 
the  injunction  should  not  be  granted ;  i£nd  the  defendant  may, 
in  the  meantime,  be  restrained. 

12  Cfl9. 585, 588 ;  19  Cal.  107 ;  22  Oal.  479. 

$  531.  (^  117.)  An  injunction  to  suspend  the  general  and 
ordinary  business  of  a  corporation  cannot  be  granted  except  by 
the  court  or  a  judge  thereof ;  nor  can  it  be  granted  without  due 
notice  of  the  application  therefor  to  the  proper  officers  or  man- 
aging agent  of  the  corporation,  except  when  the  people  of  this 
state  are  a  party  to  the  proceeding. 

Stat.  1851,  6S,  omittsd  tko  words  "or  a  judgre  thereof"  and  "or  a 
managmg  a^nt,"  which  were  inserted  by  etat.  1865-6,  70S 

^  53a.  (^  118.)  If  an  injunction  be  granted  without  notice, 
the  defendant,  at  any  time  before  the  trial,  may  apply,  upon 
reasonable  notice  to  the  judge  who  granted  the  injunction,  or 
to  the  court  in  wliich  the  action  is  br<^ught,  to  dissolve  or  mod- 
ify the  same.  The  application  may  be  made  upon  the  com- 
plaint and  the  affidavit  on  which  the  injunction  was  gi-anted,  or 
upon  affidavit  on  tlie  part  of  the  defendant,  with  or  without 
the  answer.  If  the  application  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  jevidcnco,  in  addition  to 
those  on  wliich  the  injunction  was  granted. 

8  Cal.  268 ;  9  Cal.  553 ;  12  Cal.  441 ;  16  Cal.  83 ;  22  Cal.  479;  23  Cal.  82,  464; 
29  CaL  124.    Falkenberg  vs.  Lucy,  35  Cal.  52 ;  39  t'al.  157. 

(  533.  ($  119.)  If  upon  such  application  it  satisfactorily 
appear  that  there  is  not  sufficient  ground  for  the  injunction,  it 
must  be  dissolved ;  or  if  it  satisfactorily  appear  that  the  extent 
of  the  injunction  is  too  great,  it  must  be  modified. 
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CHAPTER  IV. 

ATTAGHUEMT. 

SBonoN  637.  Attachment,  when  and  in  what  cases  may  issue. 

538.  Affidavit  for  attachment,  what  to  contain. 

639.  Undertaking  on  attachment. 

640.  Writ,  to  whom  directed  and  what  to  state. 

541 .    Shares  of  stock  and  debts  due  defendant,  how  attached 
and  disposed  of. 

642.  How  real  and  personal  property  shall  be  attached. 

643.  Attorney  to  give  written  instructions  to  sheriff  wiiat 

to  attach. 
544.    GhimiBhment,  when  garnishee  liable  tO'  plaintii)!'. 

645.  Citation  to  garnishee  to  appear  before  a  cowrt  or  judge, 

646.  Inventory,  how  made.    Party  refusing  to  give  memo- 

raudum  may  be  compelled  to  pay  costs. 

647.  Perishable  property,  how  sold.     Accounts  without 

suit  to  be  collected. 

648.  Property  attached  may  be  sold  as  under  execution,  HT 

tho  interests  of  the  parties  require. 

649.  When  property  claimed  by  a  third  party,  how  tried. 

650.  If  plaintiff  obtains  judgment,  how  satisfied. 

651.  When  there  remains  a  balance  due,  how  collected. 

652.  When  suits  may  be  conmienced  on  the  undertaking. 

653.  If  defendant  recover  judgment,  what  the  sheriff  is  to 

deliver. 
654     Proceedings  to  release  attachment,  before  whom  taken. 
655.    Attachment,  in  what  cases  it  may  be  releasedand  upon 

what  terms. 
666.    When  a  motion  to  discharge  attachment  may  be  made, 

and  upon  what  grounds. 

657.  When  motion  made  on  affidavit,  it  may  be  opposed 

by  affidavit. 

658.  When  writ  must  be  discharged. 

659.  When  writ  to  be  returned. 

$  537.  ($  120.)  Tho  plaintiff,  at  the  time  of  issuing  the 
gammons,  or  at  any  time  afterward,  may  have  the  property  of 
the  defendant  attached  as  security  for  the  satisfaction  of  any 
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jadgment  that  may  be  recovered,  unless  defendant  give  secu- 
lity  to  pay  such  judgment,  as  in  this  chapter  provided,  in  the 
foUowiug  cases : 

action  upon  a  contract,  express  or  implied,  for  the 
direct  payfllSii^^^money,  which  contract  iA  made  or  is  payable 
in  this  State,  ariil  m'>'i'l  m^red  by  mortgage,  lien  or  pledge 
upon  real  or  personal  propef^^^j^feo  secured,  that  such 
security  has  been  rendered  nugatoryl^^&^^S^ofJlie  defend- 

2.  In  an  action  upon  a  contract,  express  or  implied,  against 
a  defendant  not  residing  in  this  State. 

Stat.  ISil,  68,  same  in  substance,  adding  "made  after  the  passage  of 
tills  act "  after  the  word  "  implied ; "  also,  omitting  the  words  "  lien  or 
pledge,*'  "or  if  so  secured  that  such  security  has  been  rendered  nuga- 
tory by  the  act  of  the  defendant ; "  also  subdivision  2. 

Stat.  1853, 276,  same  as  above  section  537,  omitting  in  the  first  subdi- 
vision the  words  "  lien  or  pledge,"  and  the  words  "or  if  so  secured  that 
socb.  security  has  been  rendered  nugatory  by  the  act  of  the  defendant." 

Stat.  18%,  152,  was  same  as  above  section  537,  down  to  subdivisions, 
omitting  the  words  "  as  in  this  chapter  provided,"  and  thereafter  read : 

"First— Where  the  debtor  is  not  a  resident  of  this  State. 

"  Second— Where  the  debtor  has  absconded  or  absented  himself  from 
his  usual  idace  of  abode,  or  is  about  to  abscond  or  absent  himself,  so 
that  the  ordinary  process  of  law  cannot  be  served  upon  him. 

"Third— Where  the  debtor  conceals  himself,  so  that  the  ordinary  pro- 
cess of  law  cannot  be  served  upon  him. 

"Fourth— Where  the  debtor  has  removed,  or  is  about  to  remove,  any 
of  his  property  or  effects  out  of  this  Slate  to  the  injury  of  his  creditors, 
or  with  the  intent  to  hinder,  delay,  or  defraud  them. 

"  Fifth— Where  the  debtor  has  fraudulently  conveyed,  assigned,  or 
otherwise  disposed  of,  or  is  about  to  fraudulently  convey,  assign,  or 
otherwise  dispose  of  his  property  or  effects  with  the  intent  to  hinder 
delay,  or  defraud  his  creditors. 

"  Sixth>— Where  the  debtor  has  fraudulently  concealed,  or  is  about  to 
baudulently  conceal  his  property  or  effects  with  the  intent  to  hinder, 
delay,  or  defraud  his  creditors. 

"  Seventh— Where  the  debtor  fraudulently  contracted  the  debt,  or  fo- 
cnrred  the  obligation,  respecting  which  the  suit  is  brought." 

Stat.  1860,  SCO,  ]s  same  as  above  section  537. 

2  Cal.  17 :  3  CaL  SfM ;  6  Cal.  277 ;  8  Cal.  260, 970 ;  9  Cal.  262, 538 ;  14  Cal,  47 : 
ISOal.  378;  21  Cat  280;  23  Oal.  506;  28  Cal.  281;  29  Cal.  359;  32  CaL  55;  35 
CaLlOO. 

%  538.  >»  ($  121.)  The  clerk  of  the  court  must  issue  the  writ 

of  attachment  upon  receiving  an  affidavit  by,  or  on  behalf  of* 

plaintiff,  showing-* 
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That  the  defendant  is  indebted  to  the  plaintiff  (specify- 
ing tlli^mount  of  such  indebtedness,  over  and  above  all  legal 
sot-offs  oK^nter  claims) ,  upon  a  contract,  express  or  implied, 
for  the  direcSjjayment  of  money,  and  that  such  contract  was 
made  or  is  payalns^n  tliis  State,  and  that  the  payment  of  the 
s?.mc  lias  not  beeni^^eured  by  any  mortgage,  lien  or  pledge 
upon  real  or   personalplijperty ;  or, 

2.  That  the  defendant  isil^ebted  to  the  plaintiff  (specify- 
ing the  amount  of  such  indebteol^css,  as  near  as  may  be,  over 
and  above  all  legal  set-offs  or  countt!K^aims,)  and  that  the  de- 
fendant is  a  non-resident  of  the  State , 

That  the  sum  for  which  the  attachffitet  is  asked  is  an 


o. 


actual  bona  iido  existing  debt,  due  and  owing  froh^he  defend- 
ant to  the  i)iaintiff,  and  that  the  attachment  is  not  sOT^cht,  and 
the  action  is  not  prosecuted,  to  hinder,  delay  or  defrauS^iy 
creditor  or  creditors  of  the  defendant. 

Stat.  13ol,  63,  was  same  as  above  omitting  subdivisions  2  and  3,  and 
the  words  *'lf6n  or  pledge"  and  inserting  before  "showing,"  "which 
shall  be  filed ; "  also  substituting  "was  made  after  the  passage  of  this 
act;  and  was  made  or  is  payable  in  this  State"  instead  of  "was  made  or 
is  payable  in  this  State." 

Stat.  lS-53,  277,  was  same  as  above  section  538,  omitting  subdivision  3, 
and  the  words  "lien  or  pledge,"  and  inserting  before  "showing,"  "which 
shall  be  filed ;  "  also,  "or"  for  "and,"  in  Ualks. 

Stat.  1S53,  153,  was  same  as  1853,  substituting  for  subdivision  2  thereof, 
the  words:  "That  the  deponent  has  good  reason  to  believe,  and  does 
believe,  that  one  or  more  of  the  causes  set  forth  in  the  several  of  the 
next  preceding  section  actually  exists  at  the  time  of  making  the  affi- 
davit, reciting  the  facts  upon  which  such  belief  is  founded." 

Stat.  1S60, 3ijl,  is  same  as  above  section  538,  inserting  before  "showing,** 
"which  shall  be  filed." 

(  Vide  section  437. ) 

4  Cal.  195 ;  7  Cal.  352 ;  8  OaL  260 ;  13  Qal.  434;  18  Cal  152 ;  25  C&l.  202 ;  35 
Oal.  199. 

($  122.)  Before  issuing  the  writ,  the  clerk  must  re- 
quire a  ^^?*i(^iundertaking  on  the  part  of  the  plaintiff,  in  a 
sum  not  less  thaS^Nij^iundred  dollars,  and  not  exceeding  the 
amount  claimed  by  1 1 1  npTFiyJT  with  sufficient  sureties,  to  the 
effect  that  if  the  defendant  recov?5^jiii^^mient,  tlic  i)laintiff  will 
pay  all  costs  that  may  be  awarded  t^JJ^ijjfondant  and  all 
damages  which  he  may  sustain  by  reason  of  tn^WfeifiJiment, 
not  exceeding  the  sum  specified  in  the  undertaking. 
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Stak  ISSB,  15S,  inserted  words  "  or  if  the  attachment  should  be  dis- 
missed '  between  words  "judgment "  and  "the  pl.iintiff  will." 
Stat.  ISeO,  301,  and  stat.  ia5l,  69,  are  same  as  above  section  539. 
1  Oal.  410 ;  2  Oal.  251 ;  7  Cal.  514. 

$  540.  ($  123.)  The  writ  must  be  directed  to  the  sheriff  of 
any  county  in  which  property  of  such  defend  mt  may  Ix*,  and 
must  require  hira  to  attach  and  safely  keep  all  tlio  property  of 
such  defendant  within  his  county,  not  exempt  from  execution, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's 
demand,  the  amount  of  which  must  be  stated  in  conformity 
with  the  complaint,  unless  the  defendant  give  him  security  by 
the  undertaking  of  at  least  two  sufficient  sureties ,  in  an  amount 
sufficient  to  satisfy  such  demand,  besides  costs,  or  in  an  amount 
equal  to  the  value  of  the  property  which  has  bien,  or  is  about 
to  be  attached ;  in  which  case,  to  take  such  undertaking.  Sev- 
eral writs  may  bo  issued  at  the  same  time,  to  the  sheriffs  of 
different  counties. 

Stat.  1860. 315 ;  stat.  1851, 69,  omitted  the  words  "  or  in  an^monnt  equal 
to  the  valoe  of  the  property  which  has  been,  or  is  about  to  be,  attached." 

29Cal.lS4. 

^  541,  *  ($  124.)  The  rights  or  shares  which  the  defendant 
may  have  in  the  stock  of  any  corporation  or  company,  together 
wi^  the  interest  and  profit  thereon,  and  all  debts  due  such 
defendant,  and  all  other  property  in  this  State  of  such  defend- 
ant not  exempt  from  execution,  may  bo  attached,  and  if  judg- 
ment be  recoyered,  be  sold  to  satifify  the  judgment,  and  execu- 
tion. 

$  54a.  *  ($  125.)  The  sheriff  to  whom  the  writ  is  directed 
and  delivered,  must  execute  the  same  without  delay,  and  if  the 
undertaking  mentioned  in  section  five  hundred  and  forty  be  not 
given,  as  follows : 

1.  Beal  property,  standing  upon  the  records  of  the  county 
in  the  name  of  the  defendant,  must  be  attached  by  filing  with 
the  recorder  of  the  county  a  copy  of  the  writ,  together  with  a 
description  of  the  properly  attached,  and  a  notice  that  it  is 
attached ;  and  by  leaving  a  similar  copy  of  the  writ,  description 
and  notice  with  an  occupant  of  the  property,  if  there  is  one,  if 
not,  then  by  posting  the  same  in  a  conspicuous  place  on  the 
property  attached. 


$54:^  FBOVISIOKAL  BEMEDIES.  1$8 

2.  Real  property,  or  any  interest  therein,  belonging  to  the 
defendant,  and  held  by  any  other  person,  or  standing  on  the 
records  of  the  county  in  the  name  of  any  other  person,  must 
bo  attached  by  filing  with  the  recorder  of  ihe  county  a  copy  of 
the  writ,  together  with  a  description  of  iiie  property  and  a 
notice  that  such  real  property  and  any  interest  of  the  defendant 
therein,  held  by  or  standing  in  the  name  of  such  other  person, 
naming  him,  are  attached ;  and  by  leaving  with  the  occupant, 
if  any,  and  with  such  other  person  or  his  agent,  if  known  and 
within  the  county,  or  at  the  residence  of  either  if  within  the 
county,  a  copy  of  the  writ,  with  a  similar  description  and  no- 
tice. If  there  is  no  occupant  of  the  property,  a  copy  of 
the  writ,  together  with  such  description  and  notice,  must 
be  posted  in  a  conspicuous  place  upon  the  property.  The 
recorder  must  index  such  attachment  when  filed,  in  the 
names  both  of  the  defendant  and  of  the  person  by  whom  the 
property  is  held  or  in  whose  name  it  stands  on  the  records. 

8.  Personal  property,  capable  of  manual  delivery,  must  be 
attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of  any 
corporation  or  company,  must  be  attached  by  leaving  with  the 
president,  or  other  head  of  the  same,  or  the  secretary,  cashier 
or  other  managing  agent  thereof,  a  copy  of  the  writ,  and  a 
notice  stating  that  the  stock  or  interest  of  the  defendant  is 
attached,  in  pursuance  of  such  writ. 

5.  Debts  and  credits,  and  other  personal  property,  not  capa- 
ble of  manual  delivery,  must  be  attached  by  leaving  with  the 
person  owning  such  debts,  or  having  in  his  possession,  or  under 
his  control,  such  credits  and  other  personal  property,  or  with 
his  agent,  a  copy  of  the  writ,  and  a  notice  that  the  debts  owing 
by  him  to  the  defendant,  or  the  credits  and  other  personal 
property  in  his  possession,  or  under  his  control,  belonging  to 
the  defendant,  are  attached  in  pursuance  of  such  writ. 

Stat.  1851, 69,  was  the  same,  except  the  sabdmsioxu,  which  were  as 
follows: 

"  1.  Real  property  shall  be  attached  by  leavin^r  a  copy  of  the  writ  with 
the  occupant  thereof;  or  if  there  be  no  occupant,  by  posting  a  copy  in  a 
conspicuous  place  thereon,  and  filing  a  copy,  together  \nth  a  description 
of  the  property  attached,  with  the  recorder  of  tne  county. 


' 
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2.  Personal  propmtjr,  oapable  of  maniial  deliyMy  dull  be  attftohed  l^ 
taking  it  into  custody. 

S.  Stock  or  shares,  or  interest  in  stock  or  shares,  of  any  corporation 
or  company,  shall  be  attached  by  leaving  with  the  president,  or  other 
head  of  the  same,  or  the  secretary,  cashier  or  managin^r  agent  thereof,  a 
copy  of  the  writ,  and  a  notice  stating  the  stock  or  interest  of  the  defend- 
ant is  attached  in  pnrsaanoe  of  such  writ. 

4.  Debts  and  credits  and  other  personal  property,  not  capable  of  man- 
ual delivery,  shall  be  attached  by  leaving  with  the  person  owing  such 
debts,  or  having  in  his  possession,  or  under  his  control,  such  credits,  or 
other  persoaal  property,  a  copy  of  the  writ,  and  a  notice  that  the  debts 
owing  by  him  to  the  defendant,  or  the  credits  and  other  personal  prop- 
erty in  his  possession  or  under  his  control,  belonging  to  the  defendant, 
are  attached  in  pursuance  of  such  writ." 

Stat.  1862, 568,  contained  the  following  subdivisions: 

"  1.  Real  property  standing  upon  the  records  of  the  county,  in  the 
name  of  the  defendant,  shall  be  attached,  by  leaving  a  copy  of  the  writ 
with  an  occupant  thereof ;  or,  if  there  be  no  occupant,  by  posting  a  copy 
in  a  conspicuous  place  thereon,  and  filii^  a  copy,  together  with  a  des- 
cription of  the  property  attached,  with  the  recorder  of  the  county. 

2.  Real  property,  or  any  interest  therein,  belonging  to  the  defendant, 
and  held  by  any  other  person,  or  standing  on  the  records  of  the  county 
in  the  name  of  any  other  person,  shall  be  attached  by  leaving  with  such 
person,  or  hi4  agent,  a  cof^  of  the  writ,  and  a  notice  that  such  real  prop- 
erty (giving  a  description  thereof),  and  any  interest  therein  belonging 
to  the  defendant,  are  attached  pursuant  to  such  writ,  and  filing  a  copy 
of  such  writ  and  notice  with  the  recorder  of  the  county,  and  leaving  a 
copy  of  such  writ  and  notice  with  an  occupant  of  such  property,  or  if 
there  be  no  occupant,  by  posting  a  copy  thereof  in  a  conspicuous  iplace 
thereon." 

The  third,  fourth  and  fifth  subdivisions  being  the  same  as  the  second, 
third  and  fourth  of  stat.  1851. 

S  Oal.  963;  7  Cal.  162, 549;  11  Cal.  238, 262;  12  Oal.  539;  13  CaL  335;  17  Cal. 
Ml ;  19  OaL  41 ;  29  Cal.  312. 359;  34  Cal.  607 ;  40  Cal.  409. 

^  543.  »($  126.)  TTpon  receiving  information  in  writing 
from  the  plaintiff  or  his  attorney,  that  any  person  has  in  his 
possession,  or  under  his  control,  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  is  owing  any  debt  to 
the  defendant,  the  sheriff  must  serve  upon  such  person  a  copy 
of  the  writ,  and  a  notice  that  such  credits,  or  other  property 
or  debts,  as  the  case  may  be,  are  attached  in  pursuance  of 
such  writ. 

34  Cal.  293. 

$  544.  *  ( j  127.)    All  persons  having  in  their  possession,  or 

Qiider  their  control,  any  credits  or  other  personal  property 

c.  o.  p.— 15 
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3.  Eeal  properly,  or  any  interest  therein,  belonging  to  the 
defendint,  and  held  by  any  other  person,  or  standing  on  Ule 
records  of  the  oonnty  in  the  name  of  any  other  person,  mnst 
bo  attached  by  filing  with  the  recorder  of  the  county  a  copy  of 
the  writ,  together  with  a  description  of  the  property  and  a 
Qotice  that  anch  real  property  and  anyinterest  of  the  defendant 
therein,  held  by  or  standing  in  the  name  of  snch  other  person, 
naming  hijn,  are  atliichea ;  and  by  leaving  with  the  oooopant, 
if  any,  and  with  such  other  person  or  his  ageot.  if  hnomi  and 
within  (he  comity,  or  at  the  resideniio  of  either  if  -within  the 
conn^.  a  copy  of  the  writ,  with  a  similar  descripdon  and  no- 
tice. If  there  is  no  occnpant  of  the  property,  a  copy  of 
the  writ,  together  with  such  description  and  notice,  must 
be  posted  in  a  conspicuous  place  npon  tho  property.  The 
recorder  must  indoi  such  attachment  when  filed,  in  tho 
Dames  both  of  tho  defendant  and  of  tho  person  by  whom  the 
property  is  bold  or  in  whoso  name  It  slands  on  the  record. 

3,  Personal  property,  oapable  of  manaal  delivery,  must  be 
attached  by  taking  it  into  custody. 

i.  Stotkaor  shares,  or  iaterest  in  stock'or  sham,  of  any 
corporation  or  company,  must  be  attaclied  by  leavii^  with  tlie 
president,  or  other  head  of  the  same,  or  the  secretary,  caahier 
or  other  managing  ^^nt  thereof,  a  copy  of  the  writ,  and  a 
notice  stating  that  the  stock  or  interest  of  tho  defendant  is 
attached,  in  pur 

B.  Debts  and 
bio  of  mMiual  A 
person  owning  s 
his  control,  euct 
hisagent.  aeopj 
by  him  to  the  ( 
property  in  his i 
the  defendant,  a 

tollowa; 
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^  547.  *  ($  130.)  If  any  of  the  property  attached  be  i^erish- 
able,  the  sheriff  must  sell  the  same  in  the  manner  in  which 
such  property  is  sold  On  execution.  The  proceeds,  and  other 
property  attached  by  him,  must  bo  retained  by  him  to  answer 
any  judgment  that  may  be  recovered  in  the  action,  unless 
sooner  subjected  to  execution  upon  another  judgment  recov- 
ered previous  to  the  issuing  of  the  attachment  Debts  and 
credits  attached  may  be  collected  by  him,  if  the  same  can  bo 
done  without  suit.  The  sheriff's  receipt  is  a  sufiacient  dis- 
charge for  the  amount  paid. 

(  54:8i  #;  $  654.)  Whenever  property  has  been  taken  by  an 
officer  nnder  9,  writ  of  attachment,  and  it  is  made  to  appear 
satisfactorily  to  the  court  or  a  judge  thereof,  or  a  county 
judge,  that  the  interest  of  the  parties  to  tho  action  will  be 
subserved  by  a  sale  thereof,  the  court  or  judge  may  order  such 
property  to  be  sold  in  the  same  manner  as ,  property  is  sold 
under  an  execution,  and  tho  proceeds  to  be  deposited  in  the 
court,  to  abide  the  judgment  in  the  action.  Such  order  can 
be  made  only  upon  notice  to  the  adverse  party  or  his  attorney, 
in  case  such  party  has  been  personally  served  with  a  summons 

in  the  action. 

Stat.  1854, 72,  inserting  words  "in  pursuance  of  the  provisions  of  said 
act,"  after  the  word  "  attachment." 

$  549.  *  (131 . )    If  any  personal  property  attached  bo  claimed 

by  a  thirel  person  as  his  property,  the  sheriff  may  summon  a 

jury  of  six  men  to  try  the  validity  of  such  claim  ;  and  such 

proceedings  shall  be  had  thereon,  witli  the  like  effect,  as  in 

v'  case  of  a  claim  after  levy  upon  execution. 

8Cal.  227;  34Cal.e29. 

$  550.  *($132.)  If  judgment  be  recovered  by  the  plaintiff, 
tho  sheriff  must  satisfy  the  same  out  of  the  property  attached 
by  him  which  has  not  been  delivered  to  the  defendant,  or  a 
claimant  as  hereinbefore  provided,  or  subjected  to  execution 
on  another  judgment  recovered  previous  to  the  issuing  of  the 
attachment,  if  it  be  sufacient  for  tliat  purpose : 

1.  By  paying  to  the  plaintiff  tho  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  credits 
collected  by  him,  or  so  much  afl  shall  be  necessary  to  satisfy 
the  iudgment. 
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2.  If  any  balance  remain  due,  and  an  •xecution  shall  have 
been  issued  on  the  judgment,  he  mnst  sell  under  the  execution 
80  much  of  the  property,  real  or  personal,  aa  may  be  necessary 
to  satisfy  the  balance,  if  enough  for  that  purpose  remain  in  his 
hands.  Notices  of  the  sales  must  bo  given,  and  the  sales  con- 
ducted as  in  other  cases  of  sales  on  execution. 

8  Cal.  570 ;  28  Cat  231 ;  39  Oal.  114. 

$  551,  ♦  {^  133.)  If,  after  selling  all  the  property  attached 
by  him  remaining  in  his  hands,  and  applying  the  proceeds, 
together  with  the  proceeds  of  any  debts  or  credits  collected  by 
him,  deducting  his  fees,  to  the  payment  of  the  judgment,  any 
balance  shall  remain  duo,  the  sheriff  must  proceed  to  collect 
fiuch  balance  as  upon  an  execution  in  other  cases.  Whenever 
the  judgment  shaU  have  been  paid,  the  sheriff,  upon  reasonable 
demand,  must  deliver  over  to  the  defendant  the  attached  prop- 
erty remaining  in  his  hands,  and  any  proceeds  of  the  property 
flttaehed  unapplied  on  the  judgment. 

$  55a.  #  ($  134,)  If  the  execution  be  returned  unsatisfied  in 
whole  or  in  part,  the  plaintiff  may  prosecute  any  undertaking 
given  pursuant  to  section  five  hunired  and  forty  or  section  five 
hundred  and  fifty-five,  or  he  may  proceed  as  in  other  cases 
upon  the  return  of  an  execution. 

6  Cal.  277. 

^  553.  *  (^  135.)  If  ^0  defendant  recover  judgment  against 
the  plaintiff,  any  undertaking  received  in  the  action,  all  the 
proceeds  of  sales  and  money  collected  by  the  sheriff,  and  all 
the  property  attached  remaining  in  the  sheriff's  hands,  must 
be  delivered  to  the  defendant  or  his  agent ;  the  order  of  attach- 
ment shall  bo  discharged,  and  the  property  released  therefrom. 

f  554*  #  (^  136.)  Whenever  the  defendant  has  apjaeared  in 
tlie  action,  he  may,  upon  reasonable  notice  to  the  plaintiff,  ap. 
ply  to  the  court  in  which  the  action  is  pending,  or  to  the  judge 
thereof,  or  to  a  county  judge,  for  an  order  to  discharge  the 
attachment,  wholly  or  in  part ;  and  upon  the  execution  of  the 
undertaking  mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  the  operation  of  the  attachment  any  or 
all  of  the  property  attached,.and  all  of  the  property  so  released, 
flod  all  of  the  proceeds  o^  the  sales  thereof,  ornst  be  delivered 
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to  fhe  defendant,  Tip«n  the  joBtification  of  the  sureties  on  the 
nndertaking,  if  required  by  the  plaintiff. 

Stat.  18SI,  71,  same  in  substance,  omitting  the  words  "or  ta*  covmtj 
judge ; "  also,  "  wholly  or  in  part." 

Stat.  1854, 61,  inserted  in  stat.  1851,  "  or  to  a  county  judge." 

Stat.  1863,  S05,  same  as  above  section  554. 

ftfSK,  #  ^^  137.)  Before  the  making  such  order,  the  court 
or  juOH^  must  require  an  undertaking  on  behalf  of  the  defend- 
ant, byaS^ast  two  sureties,  residents  and  freeholders  or  house- 
holders in  tl'N^unty,  to  the  effect  that  in  case  the  plaintiff  re- 
cover judgmenKui  the  action,  defendant  "wUl,  on  demand, 
redeliver  the  attacBfei^roperiy  so  released,  to  the  proper  officer, 
to  be  applied  to  the  payment  of  the  judgment,  and  that  in  de- 
fault thereof  the  defendasl^d  sureties'will,  on  demand,  pay 
to  the  plaintiff  the  full  valu^£the  property  released.  The 
court  or  judge  making  such  orden||Ay  fix  the  sum  for  which 
the  undertaking  must  be  executed,  iSl^  necessary  in  fixing 
such  sum  to  know  the  vain©  of  the  propehj^leased,  the  same 
may  bo  appraised  by  three  disinterested  persOT^o  be  appointed 
for  that  purpose.  The  sureties  may  be  require^i^ustify  be- 
fore the  court  or  judge,  and  the  property  attachedcHimot  be 
released  from  the  attachment  without  their  justification, 

same  be  required. 

Stat.  1851, 72,  read :  "  Upon  such  application  the  defendant  shall  de- 
liver to  the  coart  or  judge  an  undertaking  executed  by  at  least  two 
sureties,  residents  and  freeholders  in  the  county,  to  the  effect  that  the 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  judg- 
ment that  may  be  recovered  against  the  defendant  in  the  action,  not  ex- 
ceeding the  sum  specified  in  the  undertaking,  which  shall  be  sufficient 
to  satisfy  the  amor.nt  claimed  by  the  plaintiff  in  his  complaint,  and  the 
costs.  Tlie  sureties  may  be  required  to  justify,  on  such  application  be- 
fore the  judge  or  court,  and  the  property  attached  shall  not  be  released 
from  the  attachment  without  their  justification,  if  the  same  be  re- 
quired." 

Stat.  1854,  61,  inserted  in  1851,  the  words  "  or  householder;  "also  words 
••in  favor  of  the  plaintiff  "  instead  of  "against  the  defendant." 

Stat.  1863, 305,  same  as  above  section  555,  inserting  "  executed  by  the 
dsfendantand"  instead  of  "on  behalf  of  the  defendant  by." 

Stat.  1863-''^^4, 44,  same  as  above  section  555. 

18  CaL  339;  26  Gal.  540. 

.,  t.^.i-1  ^i^^^^.i»*»*u-m^jjmdant  mav.  also,  any  time  before 
the  time  for  uiswering  expiresTajjpiy^juTuSCS 
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able  notice  to  the  plaintiff,  to  the  court  in  which  the  action  is 
brought,  or  to  the  judge  thereof,  or  to  ^  county  judge,  that 
the  attachment  be  discharged  on  the  ground  that  the  writ  was 
improperly  or  irregularly  issued. 

Stat.  1851,  72,  contained  the  words  "  to  the  judge  who  made  the  order, 
or  the  court  in  which  the  action  is  brought,"  instead  of  "  to  the  court  in 
which  the  action  is  brought,  or  to  a  judge  thereof  or  to  a  county  judge ;" 
also  omitted  "  or  irregularly." 

Stat.  1854, 61,  omitted  words  "  or  irregularly  "  from  above  section  556. 

Stat.  1856, 153,  read :    "  In  all  cases  where  property  or  effects  shall  be 

attached,  the  defendant,  or  any  creditor  of  the  defendant,  interested, 

may  file  a  plea,  in  the  nature  of  a  plea  in  abatement,  under  oath,  putting 

in  issue  the  truth  of  the  facts  alleged  in  the  affiadavit  on  which  the 

attachment  was  sued  out." 

Stat.  I860,  301,  same  as  above  section  556w 
10  Cal.  337. 

$  557.  =x  (ij  139.)  If  the  motion  be  made  upon  affidavits  on 
the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  aflidavits  or  other  evidence,  in  addition  to 
those  on  which  the  iattachment  was  made. 

Stat.  1858, 153,  read:  ''Upon such  issue  the  plaintiif  shall  be  held  to 
prove  that  the  facts  alleged  by  him  in  said  affidavit,  as  the  grounds  of 
ttie  attachment,  existed  at  the  time  of  the  issuance  of  the  writ  of 
attachrcent." 

Stat^^  1860,  301,  and  1851,  72,  same  as  eectidn  557. 

$  558.  #(§  140.)  If,  upon  such  application,  it  satisfactorily 
appears  that  tho  writ  of  attachment  was  improperly  or  irreg- 
ularly issued,  it  must  be  discharged. 

Stat.  18G0, 302. 

Stat.  1851, 72,  omitted  the  words  "  or  irregularly." 

Stat.  1858, 15i,  read:  "  If  the  issue  be  found  against  tho  plaintiff,  the 
attachment  shall  be  dismissed  at  the  cost  of  the  plaintiff,  and  his  sure- 
ties shall  thereupon  be  liable  upon  the  bond  for  all  damages  sustained 
by  the  defendant,  in  consequence  of  the  issuing  of  the  attachment." 

$  559.  *  ($  141.)  The  sheriff  must  return  the  writ  of  attach- 
ment with  the  summons,  if  issued  at  the  same  time ;  otherwise, 
within  ^m^^^f^^llj^J^  receipt,  with  a  certiUcate  of  his 
proceei 


8tt  $  559.    The  sheriff  must  return  the  writ  of  attachment  with 

°***  *•  the  summons,  if  issued  at  the  same  time;  otherwise,  within 

debtc  twenty  days  after  its  receipt,  witli  a  certificate  of  his  proceed- 

forco  ings  indorsed  thereon,  or  attached  thereto;  '^and  whenever  an 

^  C  order  has  been  made  discharging  or  releasing  an  attachment 

upon  real  property,  a  certified  copy  of  such  order  may  be  filed 

in  the  offices  of  the  county  recorders  in  which  the  notices  of 

attachment  have  been  filed,  and  be  indexed  in  like  manaer^fl. 

[Approved  March  3,  1876.] 
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CHAPTEE  V. 

BECEIVERS. 

Sflciroir  564.    Appointment  of  receiyer. 

665.  Appointment  of  receivers  npon  dissolution  of  cor- 

poration. 

666.  Who  shall  not  be  appointed. 
567.    Oath  and  iindertaking. 

668.  Powers  of  receivers. 

669.  Investment  of  f  unda. 

^  564.  (N.  S.)  A  receiver  may  be  iipi)ointed  by  the  court 
in  which  an  action  is  pending,  or  by  the  judge  thereof— 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  puiichase 
of  i>roperty,  or  by  a  creditor  to  subject  any  jM'operty  or  fund 
to  Ills  claim,  or  between  partners  or  others  jointly  owning  or 
interested  in  any  property  or  fund,  on  the  application  of  the 
plaintiff,  or  of  any  party  whose  right  to  or  interest  in  the 
property  or  fund,  or  the  proceeds  thereof,  is  probable,  and 
where  it  is  shown  that  the  property  or  fund  is  in  danger  of  be^ 
ing  lost,  removed  or  materially  inji^red. 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it  appears 
tliat  the  mortgaged  projjerty  is  in  danger  of  being  lost,  removed 
or  materially  injured,  or  that  the  condition  of  the  mortgage 
lias  not  been  performed,  and  that  the  property  is  probably  in- 
suflScient  to  discharge  tho  mortgage  debt-      / 

3.  After  j  udgment,  to  cai-ry  the  judgment  into  effect. 

4.  After  judgment,  to  dispose  of  the  property  according  to 
tlie  judgment,  or  to  preserve  it  during  the  pendency  of  an  ap- 
peal, or  in  proceedings  in  aid  of  execution,  when  an  execution 
lias  been  returned  unsatisfied,  or  when  the  judgment  debtor 
'xfuses  to  apply  his  property  in  satisfaction  of  the  judgment. 

5.  In  the  cases  when  a  corporation  has  been  dissolved,  or 
is  insolvent,  or  in  imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights. 

6.  In  all  other  cases  where  receivers  have  heretofore  been 
ftppoiuted  by  the  usages  of  courts  of  equity. 


$$  565-568  PB0YISI0I7AL  BEltEDIEa  176 

There  wa»ho  ahnilar  pipvisum  in  statate'of  1851. 

Stat.  185i,  Cl-2,  read:  "§143.  A  receiver  may  be  sppoxnted  l^  the 
court  ia  which  the  action  is  pending,  or  by  a  jndge  thereof : 

"Ist.  Before  jod^nent,  provisionally,  on  the  applicatiou  of  either 
party  when  he  establishes  a  prima /aeis  richt  to  the  property,  rtr  to  an  in- 
terest in  the  property  (which)  is  the  sul^ect  of  the  action^  and  which  is 
inpo^essfon  of  aa  advtose  party,  and  the  property  or  it»  rents,  and  profits 
are  in  danger  of  being  lost  or  materially  inlnred  or  impaired. 

"2d.  After  judgment,  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  during  the  pending  of  an  appeal ;  and, 

"3d.  In  such  other  cases  as  are  in  accordance  with  the  practice  of 
courts  of  equity  jurisdiction." 

3  Cal.  383;  5  Cal.  494;  60al.  99,  4TS;  &  Cat.  396;  i:^  Cal.  639^;  leCal.  146; 
22  Gal.  191 ;  25  CaL  lU  2ft  Cal.  447 ;  3J^  Cal.  4T& 

$  565.  (^  N.  S.>  Upon  the  dissolution  of  any  corporation, 
the  district  court  of  the  county  in  which  the  corporation  car- 
ries on  its  bnsiiiiess,  or  has  its  principal  place  of  business,  on 
application  of  any  creditor  of  the  corporation,  or  of  any  stock- 
holder or  member  thereof i;  may  appoint  one  or  more  persons 
to  be  receivers  or  trustees  of  the  corporation,  to  take  charge  of 
the  estate  and  effects  thereof,  and  to  collect  the  debts  and  prop- 
erty due  and  belonging  to  the  corjwration,  and  to  pay  the  out- 
standing debts  thereof,  and  to  divide  the  moneys  and  other 
property  that  shall  remain  over,  among  the  stockholders-  or 
members. 

This  section  is  a  subetiiute  for  statute  18fi0^  347»  f  &  16  and  18,  and  stat* 
1662, 199,  §  25, 

y^*^^^*tfi^^i,KQjQartTr^  or  attorney,  or  person  interested 
in  an  action,  can  be  appomtea  receive^SuPSl 

$  567.  (N.  S.)  Before  entering  upon  his  duties,  the  receiver 
must  be  sworn  to  perform  them  faithfully,  and  with  one  or 
more  sureties,  approved  by  the  court  or  judge,  execute  an  un~ 
dertaking  to  such  person,  and  in  such  sum  as  the  court  or  judge 
may  direct,  to  the  effect  that  he  will  faithfully  discharge  the 
duties  of  receiver  in  the  action,  and  obey  the  orders  of  the 
court  therein. 

Stat.  1851  contained  nothing  similar. 

(  56».  (N.  S.)  The  receiver  has,  under  the  control  of  the 
court,  power  to  bring  and  defend  acticms  in  his-  awn  name,  as 
receiver ;  to  take  and  keep  possession  of  the  property,  to  re- 
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ceire  rents,  eollect  debts,  to  ^omponnd  for  and  compromise 
the  same,  to  make  transfers,  and  generally  to  do  snch  acts  re- 
specting the  property  as  the  court  may  authorize^ 

Stat.  I85I  contained  nothing  BisoJOUv, 

6CaL475:908. 

(  5«9.  (BT.  S.)  Funds  in  the  hands  of  ai^ceiTer  may  be  in- 
Tested  upon  interest,  t^  order  of  the  eourt ;  tut  no  such  order 
can  be  made,  except  upon  the  consent  of  all  the  parties  to  the 
action. 

Stat.  KSl  tfontamed  nothing  aimilaCi 
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CHAPTER  VI. 

DEPOSIT  IN  COURT. 

SEcnoK  572.    Deposit  in  court. 

573.  Money  paid  to  clerk  must  be  deposited  vSth  comity 

treasurer. 

574.  Manner  of  enforcing  the  order. 

• 
$  .'573.  ($  142.)  When  it  is  admitted  by  the  pleading:,  or 
shown  upon  the  examination  of  a  party,  that  he  has  in  hia  pos- 
eession  or  under  his  control  any  money-  or  other  thing  capable 
cf  delivery,  which,  being  the  subject  of  litigation,  is  held  by 
him  as  trustee  for  another  party,  or  -which  belongs  or  is  due  to 
another  party,  tho  court  may  order  the  same,  upon  motion,  to 
bo  deposited  in  court  or  delivered  to  such  party,  upon  such 
conditions  as  may  be  just,  subject  to  the  further  direction  of 
the  court. 

^  573,  If  the  money  is  deposited  in  court  it  must  be  -padd 
to  the  clerk,  who  must  deposit  it  with  the  county  treasurer,  by 
him  to  bo  held  subject  to  the  order  of  the  court.  For  the  safe 
keeping  of  the  money  deposited  with  him  the  treasurer  is  liable 
on  his  official  bond. 

Vide,  statute  1863<'64,  m. 

^  574.  (N.  S.)  Whenever,  in  tho  exercise  of  its  authority,  a 
court  has  ordered  tho  deposit  or  delivery  of  money  or  other 
thing,  and  the  order  is  disobeyed,  the  court,  beside  punishing^ 
the  disobedience,  may  malvo  an  order  requiring  the  sheriff  to 
take  the  money  or  thing  and  depositor  deliver  it  in  conformity 
with  the  direction  of  the  court. 


r 
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TITLE   VIII. 

OP  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS, 

CHAPTBB  I.      JUDOltfENT  IN  GENERAL. 

IT.  Judgment  upon  failure  to  ai^web. 

m.  Issues — the  mode  of  trial  and  postponements. 

IV.  Trial  by  jury. 

V.  Trial  by  the  court. 

VI.  Of  references  and  trials  by  referees. 

Vn.  Provisions  relating  to  trials  in  general, 

Yill.  The  manner  op  oiviNa  and  entering  judgment. 


CHAPTER  I. 

JUDGMENT  IN  GENERAL. 

SacraoN  577.    Jadgment  defined. 

678.    Judgment  may  be  for  or  against  one  of  the  parties. 

579.  Judgment  may  be  against  one  party  and  action  pro- 

ceed as  to  others. 

580.  The  relief  to  be  awarded  to  the  plaintiff. 

581.  Action  may  be  dismissed  or  nonsuit  entered.- 
682.    All  other  Judgments  are  on  the  merits* 

(  677.  ($  144.)  A  judgment  ia  the  final  deteimination  of 
the  rights  of  the  parties  in  an  action  or  proceeding. 

Stat.  1851, 73,  added  words  "  and  may  be  entered  in  term  or  vacation." 

1  Oal.  134 ;  9  Cal.  173 ;  12  Oal.  457 ;  13  Cal.  61 ;  14  Cal.  117 ;  18  Cal.  625;  20 
Cat.  50;  21  Cal.  151 ;  27  Cal.  228;  28  Cal.  335;  81  Cal.  273;  33  Cal.  474;  Hahn 
▼s.  KeUey,  34  CaL  391;  35  Cal.  650;  36  Cal.  230;  37  Oal.  282,  437,  456;  39 
CaL639. 

Ejectment:  9  Cal.  213;  14  Cal.  465;  18  Cal.  108,  219;  32  Oal.  513, 645;  32 
faaL  176 ;  35  Cal.  816 ;  36  Cal.  625 ;  40  Cal.  297. 

Effect  of  judgments  as  evldenoe:   See  S  1908. 
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$  578.  ($  145.)  Judgment  may  be  given  for  or  againBf  one 
or  more  of  sevetal  plaiirtiffe,  and  for  or  dgainst  one  or  more 
of  several  defendants ;  and  it  may,  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselves. 

1  Cal.  167 ;  9  Col.  280;  18  Ga.L  399, 402;  2»Cal.  26}  8»Cal.  412.  See  g  413. 

$  579.  ($  146.)  In  an  action  against  several  defendants, 
the  court  may,  in  its  discretion,  render  judgment  against  one 
or  more  of  them,  leaving  the  action  to  proceed  against  the 
others,  whenever  a  several  judgment  is  proper. 

28  Cal.  26;  29  Cal.  429. 

{  580.  (^  147.)  The  relief  granted  to  the  plaintiff,  if  there 
be  no  answer,  cannot  exceed  that  which  he  shall  have  demand* 
ed  in  his  complaint ;  but  in  any  other  case,  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue. 

10  Cal.  299;  11  Cal.  19;  20  Cal.  91,  628 ;  22  Cal.  633, 651 ;  27  Cal.  102,  655;  2S 
Cal.  289,  628:  29  Cal.  165;  39  Cal.  530;  32CaL639;  34  Cal.  76, 79;  37  Cal.  2B2« 

^  681.  (^  148.)  An  action  may  be  dismissed  or>  judgment 
of  nonsuit  entered  in  the  following  cases  r 

1.  By  the  plaintiff  himself,  at  any  time  before  trial,  upon 
the  payment  of  costs,  if  a  counter  claim  has  not  been  made. 
If  a  provisional  remedy  has  been  allowed,  the  undertaking 
must  thereupon  be  delivered  by  the  clerk  to  the  defendant, 
who  may  have  his  action  thereon. 

2.  By  cither  party,  upon  the  written  consent  of  the  other. 

3.  By  the  court,  when  the  plaintiff  fails  to  appear  on  the 
trial,  and  the  defendant  appears  and  asks  for  the  dismissal. 

4.  "By  the  court,  when,  upon  the  trial,  and  before  the  final 
submission  of  the  case,  the  plaintiff  abandofis  it. 

5.  By  the  court,  upofl  motion  of  the  defendant,  when,  upon 
the  trial,  the  plaintiff  fails  to  prove  a  sufficient  case  for  the 
jury. 

The  dismissal  mentioned  in  the  first  two  subdirisioBB  is 
made  by  an  entry  in  the  clerk's  register.  Judgment  may  there- 
upon be  entered  accordingly. 

1  Cal.  108, 125, 221 ;  3  Cat  185;  4  Cal.  117;  8  Cal.  291 ;  9  Cal.  268 ;  13  Oal. 
40,  637:  14  Cal.  576:  15 Cal.387;  18  Cal.  76:  20 Cal.  9!l.  .VM:  NCaX.  10<)  4fi3:  %| 
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OO.  591;  27  CaL  470;  29  Cal.  147,  264;  II  GaL  418, 929;  82  GaL  488;  83  Gal. 
Ul;  89  Cal.  224. 

^  689.     ($  149.)  In  every  case,  other  tlum  those  mentioned 
in  the  laat  section,  judgment  must  be  rendered  on  the  merits. 


CHAPTEK  n. 

JUDGMENT  UPON  FAILURE  TO  ANSWEB. 

Smxioh  €85.    In  what  caaee  Judgment  may  be-  had  upon  the  f aUwx) 

of  the  defendant  to  answer. 

f  SSS^.  (^  150.)  Judgment  may  be  had,  if  the  defendant 
Cul  to  answer  the  complaint,  as  follows :  - 

1.  In  an  action  arising  upon  contract  for  the  recovery  of 
money  or  damages  only,  if  no  answer  has  been  filed  with  the 
derk  of  the  court  witilin  the  time  specified  in  the  summons, 
or  such  further  time  as  may  have  been  granted,  the  clerk,  upon 
application  of  the  plaintiff,  must  enter  the  default  of  the 
Pendant,  and  immediately  thereafter  enter  judgment  for  the 
amount  specified  in  the  summons,  including  the  costs,  against 
the  defendant,  or  against  one  or  more  of  several  defendants 
in  the  cases  provided  for  in  section  four  hundred  and  foarteen. 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the 
derk  of  the  court  within  the  time  specified  in  the  summons, 
or  such  further  time  as  may  have  been  granted,  the  clerk  must 
enter  the  default  of  the  defendant ;  and  thereafter  the  plaintifE 
may  apply  at  the  first  or  any  subsequent  term  of  the  court  for 
the  relief  demanded  in  the  complaint.  If  the  taking  of  an 
■ocount,  or  the  proof  of  any  fact,  is  necessary  to  enable  the 
court  to  give  judgment,  or  to  carry  the  judgment  into  effect, 
the  court  may  take  the  account  or  hear  the  proof;  or  may,  in 
its  discretion,  order  a  reference  for  that  purpose.  And  where 
the  action  is  for  the  recovery  of  damages,  in  whole  or  in  part, 
the  ooort  may  order  the  damages  to  be  assessed  by  a  jury ;  or 
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if,  to  determine  the  amonnt  of  damagies,  the  exunmation  of  a 
long  aoconnt  be  inyolred,  by  a  reference  as  above  proTided. 

3.  In  actions,  where  the  service  of  the  summons  was  bv 
publication,  the  plaintiff,  upon  the  expiration  of  the  time  for 
answering,  may,  upon  proof  of  the  publication,  and  that  no 
answer  has  been  filed,  apply  for  judgment ;  and  the  court  must 
thereupon  require  proof  to  be  made  of  the  demand  mentioned 
in  the  complaint ;  and  if  the  defendant  be  not  a  resident  of 
the  state,  must  require  the  plaintiff  or  his  agent  to  be  examined 
on  oath;  respecting  any  payments  that  have  been  made  to  the 
plaintiff,  or  to  any  one  for  his  use,  on  account  of  such  demand, 
and  may  render  judgment  for  the  amount  which  he  is  entitled 
to  recover. 

Stat.  1851, 74,  used  **defligiiated  in  the  order  of  pnblioation"  in^ad 
of  "for answering:"  aad**neoe8saiy"  for  *' inTolved." 

lGal.94;2CaL241;4Oal.254;6Oal.l73;9CaI.ia0;  10CaL441,  555;  11 
Gal.  250;  14  Gal.  117, 210;  15 Cal.  23;  16 GaL  381 ;  17  Gal.  564;  18 GaU 420;  21 
Gal.  425;  27 Gal.  99, 102, 495;  28  GaL  212, 649, 668 :  30  G^  92,  192,202. 500;  31 
GaL 218;  32 GaL  634;  84 OaU 25:  35 GaL 87;  37  OaL 465;  40 Gal 439. 
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CHAPTEE  in. 

ISSUES— THE  MODE  OF  TRIAL  AND  POSTPONEMENTS. 

SxcnoN  £88.    Issue  defined,  and  the  dlffeient  Idnds. 

689.  Issae  of  law,  how  raised. 

690.  issue  of  fact,  bow  raised. 

691.  Issue  of  law/ how  tried. 

692.  Issue  of  fact,  how  tried.    "When  issues  both  of  law 

and  fact,  the  former  to  be  first  disposed  of. 
1^93.    Clerk  must  enter  causes  on  the  calendar,  to  jremain 

until  disposed  of. 
94.    Parties  may  bring  issue  to  triaL 
^6.    Motion  to  pos^na  a  trial  for  abse&oe  of  testimoaiy. 

requisites  of. 
iS96.    In  cases  of  adjournment  a  party  may  have  the  testi- 

moxy  -of  any  witness  taken. 

)  588.  (^  151.)  Issues  arise  upon  tfw pleadings  when  a  fact 
or  ooncluBion  of  law  is  mamtained  by  the  one  party  and  is  <;on- 
troyerted  by  the  other.    They  are  of  two  Idnds : 

1.   Of  law ;  Jind, 

1   Of  fact. 

i  589.  (^  152.)  Aa  isaae  of  law  arises  upon  a  demzixrer  to 
tiie  complaint  or  anawer,  or  to  some  part  thereof. 

8tatl854,«2. 

Stat.  1851, 74,  omitted  "or  answer.** 

$590.     ($153.)  An  issue  of  fact  arises— 

1*  Upon  a  material  allegation  in  the  complaint  controrerted 
by  the  answer;  and, 

2-  Upon  new  matters  in  the  answer,  ^except  an  issna  of  law 
is  joined  thereon. 

Stat  1854.  G2. 

Stat.  1851, 74,  omitted  "  except  an  tene  of  law  is  joined  theraon.*' 

§  591,    (^  154^)  An  issue  of  law  must  be  tried  by  ihe-court, 
^egg  it  as  referred  upon  consent. 
Stat  1851. 74,  added  "  aa  provided  in  chapter  VI  of  this  title." 


_^c^au8t  be  tried  by  a  jury, 
unless  a  jury  trial  is  waivedi,  or  aretSSS^5ou?Sr?;f^!!^^ 
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jgrj^there  are  issues  hoOt  of  law  aud 
fact,  the  issues  of  law  must  be  nr"l 

Stat.  1851, 74,  inserted  "  to  the  same  complaiBt,"  after  "  law  and  fact/ 
6  Cal.  122 ;  9  Cal.  251 ;  21  Cal.  42&;  23  Cal.  335;  30  Cal.  511 ;  32  Cal.  208. 
Equity  cases:    4CaL&;  frCai  192;  SCaLSOl;  16CaL  249i 

$  59d.  ($  15G^)  The  clerk  must  enter  causes  upon  the  cal- 
endar of  the  court  according  to  the  date  of  issue.  Causes  once 
placed  on  the  calendar  for  a  general  or  special  term,  if  not  tried 
or  heard  at  such  term,  must  remain  upon  the  calendar  fromt 
eouit  to  court,  until  finally  disposed  of. 

$  594.  ($  157.)  Either  jwrty  may  hrmg  an  issue  to  trial  or 
to  a  hearing,  and  in  the  absence  of  the  adverse  party,  unless, 
the  court,  for  good  cause,  otherwise  direct,  may  proceed  with, 
his  case,  and  take  a  dismissal  of  the  action,  or  a  verdict  or 
judgment,  as  the  case  may  require. 

$  595.  (^  159.)  A  motion  to  postpone  a  trial  on  the  ground 
of  the  absence  of  evidence  can  only  be  made  upon  afiGidavit> 
showing  the  materiality  of  the  evidence  expected  to  be  obtained, 
and  that  due  diligence  has  been  used  to  procure  it.  The  court 
may  also  require  the  moving  party  to  state,  upon  afiidavit,  tho 
evidence  which  he  expects  to  obtain ;  and  if  the  adverse  party 
thereupon  pdmit  that  such  evidence  would  be  given  and  that 
it  be  considered  as  actually  given  on  the  trial,  or  offered  and 
overruled  as  improper,  the  trial  must  not  be  postponed. 

1  Cal.  404;  2  Cal.  183,  270;  3  Cal.  185;  6  CaL  249;  7  Cal.  418;  8  Cal.  89;  » 
Gal.  211 ;  11  Cal.  21, 161 ;  14  Cal.  S58,.  419 ;  H  CaL  12&;  2»  CaL  136;  31  Cal.  95». 
218;  32  Cal.  102;  35  CaL  352;  40  CaL  468. 

$  596,  (^  664.)  The  party  obtaining  a  postponement  of  a 
trial  in  any  court  of  record  must,  if  required  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such  ad- 
verse party,  who  is  in  attendance,  be  thea  taken  by  depositioa 
before  a  judge  or  «lerk  of  the  court  in  which  the  case  is  pend-^ 
ing,  or  before  such  notary  pubUo  a&  the  court  may  indicate^ 
which  must  accordingly  be  done,  and  the  testimony  so  taken 
may  be  read  an  the  trial,  with  the  same  effect,  and  subject  to 
the  same  objections,  as  if  the  witnesses  were  produced^ 

Stat.'  18SI,  contidned  no  similar  provisioa. 

Stat.  18M,  73«  is  some  as.  596^ 
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CHAPTEE  IV. 

TEIAL  BY  JUBY. 
AsTxcLB  I.    Fobvahon  of  jxmx. 

n.     Ck>NI>UOT  OF  THS  ZBIAIm 

HZ.   Tarn  vBBsioz. 


AKTICLE  I. 

FORMATION  OP  THE  JUBY 

Sbchon  96%- 

jTirj,  how  dnwfB. 

eoi. 

ChalleBges.    Each  party  entitled  to  -four  peiemptoiy 

chaUeoges. 

602. 

ONunds  of  challezige. 

693. 

Challenges,  how  tried. 

6M. 

Jury  to  he  awom. 

$  600.  <$  159,)  When  the  action  is  called  for  trial  by  jnry, 
the  dark  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury  is 
completed  or  the  ballots  are  exhausted. 

Stat.  1851, 7*.  read:  "When  the  action  is  called  for  trial  by  jury,  the 
'Clerk  shall  prei>are  separate  ballots  containing  the  names  of  the  jurors 
stunmoned  who  have  appeared  and  not  been  excused,  and  deposit  them 
in  a  box.  He  shall  then  draw  from  the  box  twelve  names,  and  the  per- 
sons whoso  names  are  drawn  shall  constitute  the  jury.  If  the  ballots 
beconte  exhausted  before  the  jury  is  complete,  or  if  from  any  cause  a 
juor  or  jurors  be  excused  or  discharged,  the  sheriff  shall  summon,  un- 
der the  direction  of  the  court,  from  the  citizens  of  the  county  and  not 
from  hystandera,  so  many  qualified  persons  as  may  be  necessary  to  com- 
plete the  jury.  The  jury  shall  consist  of  twelve  persons,  unless  the 
parties  consent  to  a  less  number.  The  parties  may  consent  to  any  num- 
ber not  less  than  three.  Such  consent  shall  be  entered  by  the  clerk  in 
the  mintttes  d  the  triaL" 

87CaL«77 

^  601.  (^  161.)  Either  party  may  challenge  the  jurors*  but 
where  there  are  seyeral  parties  on  either  side,  they  must  join 
ia  a  challenge  before  It  can  be  made.    The  cbskHenges  are  to 
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Ld  are  either  perempioiy  or  for  cause. 
Each  party  is  entitled  toioi^^er 
23  CaL  375;  37  Gal.  679: 

^60^    (^162.)  ChallengeB.  for  cause  may  be  ia&en  on  one 
or  majijfl  of  the  following^  grounds : 

1.  Ai^nt  of  any  of  the  qttatificatioDS  prescribed  by  tUs 
code  to  ren^  a  person  competent  as  a  juror. 

2.  Consang^nity  or  aflSnity,  mthin  the  third  degree,  to  any 
party. 

3.  Standing  in  tS^Iation  of  guardian  andward,  master  and 
servant,  employer  and^^k  or  principal  and  agent,  to  either 
party,  or  being  a  membel^f  the  family  of  either  party,  or 
a  partner  in  business  with  eul|^  party,  or  surety  on  any  bond 
or  otligation  for  either  party. 

4.  Having  served  as  a  juror  or  Ul^  a  witness  on  a  previoos 
trial  between  the  same  parties,  forth^||«ne  cause  of  action. 

5.  Interest  on  the  part  of  the  juror  iiiiS^event  of  the  action 
or  in  the  main  question  involved  in  the  acsim,  except  the  in- 
terest of  the  juror  as  a  member  or  citizen  of  s^unicipal  cor- 
poration. 

6.  Having  formed  or  expressed  an  imqualified  <:^nion  or 
belief  as  to  the  merits  of  the  action. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evi]3^ 
enmity  against,  or  bias  to,  either  party. 

Stat.  I860,  302,  read  "heiag  seoority", for  .'* surety."  Stat.  1851,  7«» 
omitted  the  words  "  except  the  intoxest  of  a  jozor  «i  •  memtier  or  citi- 
zen of  a  manicipal  oorpozatioxu" 

12CSaL483. 

SuBp-divisiok  4:  U  Gal.  167 ;.  18  Cat  108; 

Sx7B~Divi8iON  6*..  1  Gal.  37 ;  11  Gal.  68;  16>0at  198*;  4aC»);  20^. 

SnB-pmsiON  7:  5  GaL  347;  38  Gat  51. 

^  608.  (^  163.)  CataUenges  fbr  cause  must  be  tried  by  th» 
court.  The  juror  challenged  and  any  other  person  may  bet 
examined  as  a  witness  on  the  trial  of  the  challenge. 

$e04.  (^160.)  As  soon  as  the  jiuxyia  completed,  an  oath  must 
be  administered  to  the  jurors,  ioT  substance^  that  they  and  each 
of  them  will  well  and  truly  try  the  matter  in  issue  between^ 

—J ^  the  plaintiff,  and  — — ,  defendant,  apod  a  true  yerdjLct 

Tender  aocprding  to  the  evidence. 

Si»t.  1861,.  75,,  iflSQrtQd: "  or  afflwaAtion."  »f tiwr  "owUb*" 


187  CONPrCT  OF  TBZAL.  (  60V 

ABTICLE  n. 
CONDUCT  OF  THE  TBIAL. 

BioiiOiN  607.    Order  of  proceedingB  on  trial. 

608.  Cliarge  to  the  jury.    Court  mti£t  furnish  in  writing, 

upon  request,  the  points  of  law  contained  therein. 

609.  Special  instructions. 

610.  View  by  jury  of  the  premises. 

611.  Admonition  when  jury  permitted  to  separate. 

612.  Jury  may  take  with  them  certain  papers. 

613.  Peliberation  of  jury,  how  conducted. 

614.  May  come  into  court  for  further  instructions. 

615.  Proceedings  in  case  a  juror  become  sick. 

616.  When  preTented  from  giving  verdict,  the  cause  may 

be  again  tried. 
617     "While  jury  are  absent,  court  may  adijoum  ftrom  time 
to  time.    Sealed  verdict.    Final  adjournment  disr 
charges  the  jury. 

618.  Verdict,  how  declared.    Form  of.    Polling  the  Jury. 

619.  Proceedings  when  verdict  id  informal. 

$  607.  (N.  S.)  "When  the  jury  has  been  sworn,  the  trial 
miiBt  proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons  otherwise  directs : 

1.  The  plaintiff  after  stating  the  issue  and  his  case,  must 
produce  the  evidence  on  his  part. 

2.  The  defendant  may  then  open  his  defence,  and  offer  his 
CYidence  in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting  evidence 
only,  unless  the  court,  for  good  reason,  in  furtherance  of  jua- 
tice,  permit  them  to  offer  e^  idence  upon  their  original  case. 

4.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side  or  on  both  sides  without  argu- 
ment, the  plaintiff  must  commence  and  may  conclude  the 
argiiment. 

5.  If  several  defendants,  having  separate  defences  aj^pear 
by  different  counsel,  the  court  must  determine  their  relative 
order  in  the  evidence  and  argument. 

6.  The  court  may  then  charge  the  jury, . 
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$  608.  ($  165.)  In  charging  the  jury  the  court  may  state  to 
them  all  matters  of  law  which  it  thinks  necessary  for  their 
information  in  giving  their  verdict ;  and,  if  it  state  the  testi- 
mony of  the  case,  it  must  inform  the  Jury  that  they  are  the 
exclusive  judges  of  all  questions  of  fact.  The  court  must 
furnish  to  either  party,  at  t^e  time,  upon  request,  a  statement 
in  writing  of  the  points  of  law  contained  in  the  charge ;  or 
sign,  at  the  time,  a  statement  of  such  points  prepared  and  sub- 
mitted by  tlie  counsel  of  cither  party. 

2  Cal.  39;  6  Cal.  119, 217,  433;  8  Cal.  216,  2T5,  390;  13  Oal.  599;  16  Cal.78; 
17  Cal.  123;  18  Cal.  376;  19  Cal.  143;  20  Cal.  56,  432;  22  Cal.  42;  23  Cal.  193. 
831 ;  24  Cal.  18,  33 ) ;  25  Cal.  197,  470 ;  29  Cal.  555 ;  30  Cal.  312, 539, 630 ;  31  Cal. 
115 ;  32  Cal.  231,  280 ;  36  CaL  255,  404 ;  38  Cal.  362 ;  39  Cal.  24, 573,  690. 

$  609.  (S.  S.)  Where  either  party  asks  special  instruc- 
tions to  be  given  to  the  jury,  the  court  must  either  give  such 
instniction,  as  requested,  or  refuse  to  do  so,  or  give  the  instruc- 
tion with  a  modification,  in  such  manner  that  it  may  distinctly 
appear  what  instructions  were  given  in  whole  or  in  part. 

2  Cal.  172;  5  Cal.  491 ;  8  Cal.  87,  390;  13  Cal.  172;  19  Cal.  470,  683;  25  Oal. 
460;  27  Cal.  507  30;  Cal.  630;  32  Cal.  280;  34  CaL  108;  35  Cal.  656;  36  CaL 
255;  37  Cal.  154;  40  Cal.  546. 

$  610.  (N.  S.)  "When  in  the  opinion  of  the  court  it  is 
proper  for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material  fact 
occurred,  it  may  order  them  to  be  conducted,  in  a  body,  under 
the  charge  of  an  officer,  to  the  place,  which  shall  be  shown  to 
them  by  some  person  appointed  by  the  court  for  that  purpose. 
While  the  jury  are  thus  absent  no  person,  other  than  the  per- 
son so  appointed,  shall  speak  to  them  on  any  subject  connected 
with  the  trial. 

$  611.  (N.  B.)  If  the  jury  are  permitted  to  separate, 
cither  during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their  duty  not 
to  converse  with,  or  suffer  themselves  to  be  addressed  by,  any 
other  person,  on  any  subject  of  the  trial,  and  that  it  is  their 
duty  not  to  foi-m  or  express  an  opinion  thereon  until  the  case 
is  finally  submitted  to  them. 
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$  619.  (167.)  Upon  retiring  for  deliberation  the  jury  may 
take  with  them  all  papers  which  have  been  reeeiyed  as  evidence 
in  the  cause,  except  depoiitions  or  copies  of  such  papers  as 
ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession ;  and  they  may  also  take  with 
them  notes  of  the  testimony  or  other  proceedings  on  the  trial, 
taken  by  themselves  or  any  of  them,  but  none  taken  by  any 
other  person. 

36  Cal,  168. 

$  613.  (^  166.)  When  the  case  is  finally  submitted  to  the 
jury,  they  may  decide  in  court  or  retire  for  deliberation.  If 
they  retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  officer,  until  they  agree  ujwn  a  ver- 
dict or  are  discharged  by  the  court.  Unless  by  [order  of  the 
court,  the  officer  having  them  under  his  charge  must  not  suffer 
any  communication  to  be  made  to  them,  or  make  any  himself, 
except  to  ask  them  if  they  are  agreed  upon  their  verdict ;  and 
he  must  not,  before  their  verdict  is  rendered,  communicate  to 
any  person  the  state  of  their  deliberations,  or  the  verdict 
agreed  upon. 

Stat.  1851, 76,  read:  "g  166.  After  hearing  the  chars^e,  the  Jury  may 
either  decide  in  court,  or  retire  for  deliheration.  If  they  retire,  they 
shall  be  kept  together  in  a  room  provided  for  them,  or  some  other  con- 
venient place,  under  the  charge  of  one  or  more  officers,  until  they  agree 
npon  their  verdict,  or  are  discharged  by  the  court.  The  officer  shall,  to 
the^utmost  of  his  ability,  keep  the  jury  together  separate  from  other 
persons ;  he  shall  not  suffer  any  communication  to  be  made  to  them,  or 
make  any  himself,  unless  by  order  of  the  court,  except  to  ask  them  if 
they  have  agreed  upon  their  verdict ;  and  he  shall  not,  before  the  verdict 
is  rendered,  communicate  to  any  person  the  state  of  their  deliberations, 
or  the  verdict  agreed  upon." 

$  614.  (}  168.)  After  the  jury  have  retired  for  deliberation^ 
if  there  be  a  disagreement  between  them  as  to  any  part  of  the 
testimony,  or  if  they  desire  to  be  informed  of  any  point  of  law 
arising  in  the  cause,  they  may  require  the  officer  to  conduct 
them  into  court.  Upon  their  being  brought  into  court,  the 
information  required  must  be  given  in  the  presence  of,  or  after 
notice  to,  the  parties  or  counsel; 

ftCal.l4& 
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$  615.  ($  164.)  If,  after  the  impanelling  of  the  jnry,  and 
before  verdict,  a  juror  become  sick,  so  as  to  be  unable  to 
perform  his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors,  or 
another  juror  may  be  sworn  and  ihe  trial  begin  anew ;  or  the 
jury  may  be  discharged  and  a  new.  jury  then  or  afterwards 
impanelled. 

Stat.  1851, 76,  used  words  *'  a  new  jury**  instead  of  "  another  joror." 

$  616.  ($  169.)  In  all  cases  where  th^  jury  are  discharged, 
or  prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the  cause 
is  submitted  to  them,  the  action  maybe  again  tried  imme- 
diately, or  at  a  future  time,  as  the  court  may' direct. 

$  61 1.  ^$  170.)  While  the  jury  are  absent  the  court  may 
adjourn,  from  time  to  time,  in  respect  to  other  business  ;  but 
it  is  nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury,  until  a  verdict  is  rendered  or  the 
jury  discharged.  The  court  may  direct  the  jury  to  bring  in  a 
sealed  verdict,  at  the  opening  of  the  court,  in  case  of  an  agree- 
ment during  a  recess  or  adjournment  for  the  day.  A  final 
adjournment  of  the  court  for  the  term  diflcharges  the  jury. 

12GaL483. 

$  618-  When  the  jury  have  agreed  upon  their  Terdict,  they 
must  be  conducted  into  court,  their  names  called  by  the  clerk, 
and  the  verdict  rendered  by  their  foreman.  The  verdict  must 
be  in  writing,  signed  by  the  foreman,  and  must  be  read  by  the 
clerk  to  the  jury,  and  the  inquiry  made  whether  it  is  their 
verdict.  If  any  juror  disagrees,  they  must  be  sent  out  again ; 
but  if  no  disagreement  be  expressed,  and  neither  party  requires 
the  Jury  io  be  poUed,  the  verdict  is  complete  and  the  jury  dis- 
charged from  the  case.  JEither  party  may  require  the  jury  to 
be  polled,  whieh  is  done  by  the  court  or  clerk  asking  each 
juror  if  it  is  his  verdict.  If  any  one  answer  in  the  negative, 
the  jury  must  again  be  sent  out. 

Tide  i  619  and  note. 

20OaL69. 
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^  619.  When  the  yerdict  is  announced,  if  it  is  informal  or 
insnfficient  in  not  covering  the  issue  submitted,  it  may  be  cor- 
rected by  the  jury  under  the  adyice  of  the  court,  or  the  jury 
may  be  again  sent  out. 

%%  618  and  619  contain  the  substance  of  sections  171, 172, 173  stat.  1851, 
77,  except  that  the  latter  did  not  require  the  verdict  to  be  in  'writing; 
and  the  foreman  delivered  the  verdict  in  response  to  the  inqoiry  of  the 
clerk,  to  which  the  jnry  then  assented;  it  also  required  the  clerk  to 
record  the  verdict  immediately,  before  reading  it  to  the  jozy. 

2CaL  183, 284;  3 Gal.  137;  4Cal. 260;  34 Cat  663. 


A 
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ABTiCLE  rn. 

THE   VERDICT. 

8SC7I017  624.    Genenl  and  special  verdicts  defined. 

625.  When  a  general  or  special  yerdict  may  be  rendered. 

626.  Verdict  in  actions  for  recovery  of  money  or  on  estab» 

lishing  counter  claim. 
627     Verdict  in  actions  for  the  recovery  of  specific  personal 

property. 
628.    Entry  of  verdict. 

$  6^4.  ($  174.)  The  verdict  of  a  jury  is  either  general  or 
special.  A  general  verdict  is  that  by  which  they  prononnce 
generall)'  upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant ;  a  special  verdict  is  that  by  which  the 
jury  find  the  facts  only,  leaving  the  judgment  to  the  court. 
The  special  verdict  must  present  the  conclusions  of  fact  as 
established  by  the  evidence,  and  not  the  evidence  to  prove 
them ;  and  those  conclusions  of  fact  must  be  so  presented,  as 
that  nothing  shall  remain  to  the  court  but  to  draw  from  them 
conclusions  of  law. 

15  Cal.  161 ;  25  Cal.  479;  38  Oal.  507 ;  40  Cal.  418. 

Special  verdicts:  16  Cal.  113;  19 Cal.  1«1 ;  23  Cal.  482 

$  eas,  ($  175.)  In  an  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases  the 
court  may  direct  the  jury  to  find  a  special  verdict  in  writing, 
upon  all  or  any  of  the  issues,  and  in  all  cases  may  instruct 
them,  if  they  render  a  general  verdict,  to  find  upon  particular 
questions  of  faot,  to  be  stated  in  writing,  and  may  direct  a 
written  finding  thereon.  The  special  verdict  or  finding  must 
be  filed  with  the  clerk  and  entered  upon  the  minutes.  Where 
a  special  finding  of  facts  is  inconsistent  with  the  general  ver^ 
diet,  the  former  controls  the  latter,  and  the  court  must  give 
judgment  accordingly. 

Btat.  I85I,  78,  read:  "  The  coart  may  instruct  the  jury  to  find  a  special 
verdict;  when  not  so  instructed,  the  verdict  shall  be  general." 

8tat.  1854, 62,  same  as  625w 

seal.  396;  4 CaL 6;  20  Oal.  387;  23  Cal.  469(  27  Cal.  300;  31  CaL  96. 
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^  626.  ($  176.)  "When  a  verdict  is  found  for  the  plaintiff, 
in  an  action  for  the  recovery  of  money,  or  for  the  defendant, 
when  a  counter  claim  for  the  recovery  of  money  is  established, 
exceeding  the  amount  of  the  plaintiff's  claim  as  established, 
the  jnry  must  also  find  the  amount  of  the  recovery. 

ST.  ($  177.)  In  an  action  for  the  recovery  of  specific 
persona^mjoperty,  if  the  property  has  not  been  delivered  to 
the  plaintiffTo^^^^defendant,  by  his  answer,  claim  a  return 
thereof,  the  jury,  i^ii^jrverdict  be  in  favor  of  the  plaintiff, 
or  if,  being  in  favor  oinlEi^gndant,  they  also  find  that  he  is 
entitled  to  a  return  thereof,  muSl^nd  the  value  of  the  prop- 
erty, and  may,  at  the  same  time,  ass^li^he  damages,  if  any 
are  claimed  in  the  comj^aint  or  answer,  wm^li^e  prevailing 
party  has  sustained  by  reason  of  the  taking  <^)liim^on  of 
such  property. 

7 CU. 5®;  8  Oal.  446;  21  OaL  274;  34  Oal.  147. 

$  638.  (^  178.)  XTpon  receiving  a  verdict,  an  entry  must 
be  made  by  the  clerk  in  the  minutes  of  the  court,  specifying 
the  time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  special  yerdict  is 
found,  either  the  judgment  rendered  thereon,  or  if  the  case  be 
reserved  for  argument  or  further  consideration,  the  order 
thus  reserving  it. 
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OHAPTEE  V. 

TRIAL  BY  THE  COURT. 

SsOTtoir  631.    "When  and  ho^^  trial  by  jufy  may  be  waived. 

632.  Upon  trial  by  eourt  decision  to  be  in  writing  and  filed 

•within  twenty  days. 

633.  Facts  found  and  conclusions  of  law  must  be  sepaav 

ately  stated.   J'udgment  on. 

634.  Findings  may  be  waived,  bow. 
635.'   Findings,  how  prepared. 

636.   Proceedings  after  determination  ot  issue  of  law. 

II.  ($  179.)  Trial  by  jury  may  be  waived  by  the  ser- 
eral  ^l^ties  to  an  ifisne  of  fact,  in  actigns  arising  on  contract, 
and  wil^tli^  assent  of  the  court  in  other  actions,  in  the  man- 
aaer  foUowim 

1.  By  failing^i^ppear  at  the  trial. 

2.  By  written  coll^nt,  in  person  or  by  attorney,  filed  with 
the  clerk. 

3.  By  oral  consent,  in  d(i|n  court,  entered  in  the  minutes. 
The  court  may  prescribe  D\rule  what  shall  be  deemed  8 

waiver  in  other  cases. 

2  Cal.  92. 245;  5  Gal.  112,  192,  294;  1ft  Cal>^;  16  Gal.  249;  19Gal.  140;  27 
OaL  248;  90  Gal.  512. 

Sx7B*DiviBi0N  1: 10  Gal.  178;  IQ  Gal.  4S2;  18  Gf9 

$  632.    Upon  the  trial  of  a  question  of  fact  E^^e  court,  ite 
decision  must  be  given  in  writing  and  filed  wit^^e  clerk 
within  twenty  days  after  the  catiae  is  submitted  for 
and  unless  the  decision  is  filed  Ufithin  tJuU  time  ifie  action  ^ 
again  he  tried, 

nda  §  633  and  note.  «  '  ~ 

$  688*  In  giving  the  decision,  the  facts  found  ancHhe  ooa^ 
elusions  of  law  must  be  separately  stated.  Judgment  upon 
the  decision  must  be  entered  accordingly. 

Stat.  1861,  78,  §  180,  was  in  subetance,  seetions  632'3,  using  "tea," 
instead  of  "  twenty ; "  and  "  trial  took  place,"  instead  of  "  cause  is  sub- 
mitted for  decision; "  and  omitting  the  balanoe  of  the  UaUeised  words. 
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Stat.  laa-'W,  844,  road :  "  Upon  a  trial  of  iB8ii«  of  fact  by  the  court, 
judgment  shall  be  entered  in  accordance  \vith  the  finding  of  the  court, 
and  the  finding,  if  required  by  either  party,  shall  be  reduced  to  writing 
and  filed  with  the  clerk.  In  the  finding  filed,  the  facts  found  and  the 
oonclusions  of  law  shall  be  neparately  stated.  In  such  cases  no  judg- 
ment shall  be  reversed  on  appeal  for  vrant  of  a  finding  in  writing  at  tiie 
instance  of  any  party  who,  a  t  the  time  of  the  submission  of  the  cause, 
shall  not  have  requested  a  finding  in  writing,  and  had  such  request  en- 
tered in  the  minutes  of  the  court ;  nor  in  cases  tried  by  the  court  by  a 
commissioner  or  referee  shall  the  judgment  be  reversed  on  appeal  for 
defects  in  the  finding,  unloss  exceptions  be  made  in  the  court  below  for 
a  defect  in  the  finding;  anil  in  cases  of  exceptions  for  defective  findings 
the  particular  point  or  issve  upon  which  the  party  requires  a  finding  to 
be  made,  or  the  particular  defect  to  be  remedied,  shall  be  specifically 
and  particularly  designated ;  and  upon  failure  of  the  court  to  remedy, 
or  when  tried  by  a  commissioner  or  referee,  to  cause  to  be  remedied, 
by  such  commissioner  ot  referee  the  alleged  defect,  the  party  moving 
shall  be  entitled  to  his  ox/^eptions,  and  the  same  shall  be  settled  by  the 
judge  as  in  other  cases ;  provided,  that  such  exceptions  shall  be  filed  in 
the  court  and  served  on  the  attorney  of  the  adverse  jMirty  within  five 
days  after  x-eceiving  from  or  giving  to  the  adverse  party  written  notice 
of  the  fiUng  of  the  finding ;  provided,  that  when  any  cause  is  tried  and 
submitted  upon  a  writteu  statement  of  facts,  agreed  to  by  the  parties 
or  their  attorneys,  such  statement  shall  have  the  effect  of  a  special  ver- 
dict or  finding  of  facts,  aid  judgment  shaU  be  pronounced  thereon  as 
upon  a  special  verdict  oi  finding  of  facts ;  and  in  such  case,  no  finding 
of  facts  shall  be  made  unless  such  statement  shall  fail  to  embrace  all 
the  facts  proved  and  in  issue,  in  which  oase  any  additional  fact  mi^  be 
found  upon  evidence  wl:ich  is  not  repugnant  to  the  agreed  statement." 
See  authorities  under  section  635. 

^  634.     (N.  S.)   Findings  of  fact  may  be  waived  by  the 
aereral  parties  to  an  issue  of  fact, 

1.  By  failing  to  appear  at  the  trial. 

2.  By  consent  in  writing,  filed  with  the  clerk. 

3.  By  oral  consent  ^n  QB|M|  fiftHk  ftTt*''**^    i^    "^^  minntes. 


I  submitted,-  the  judge 

♦  635.    Section  635  of  the  code  of  cirfl  i»««a1  - ' . ^^'^  ^^'""^  ""^ 

repealed.    [InefFect Aprils,  1876.1  ^'"***« » fc«Pt|y       rected,  the 

his  adver- 
sary,  and  submit  to  tho  juage  su«.ii  * —    ^  nay  within 

two  days  thereafter  briefly  suggest  in  writing  to  the  judge  why 
he  desires  findings  upon  the  points  included  within  the  findings 
prepared  by  himself,  or  why  he  objects  to  findings  upon  the 
poinis  included  within  the  findings  prepared  by  his  adyersary. 
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ftss^g^ge  may  adopt,  modify  or  reject  the  findings  bo  submit- 
ted. 11,  jt'il'tes^gie  of  the  submission  of  the  cause,  the  Judge 
does  not  direct  ili?Vjy-ti'JMaJjj^on  of  findings,  or  if  none  are 
prepared  and  submitted  wll£i^^Il^iiiiB^>reBcribed,  or  those 
prepared  are  rejected,  then  he  must  mm^tKfOi^lgure  the 
findings.  ^^^^^^ 

7Cal.258;  80al.445:  12Cal.403:  16Cal.l03:  19CaI.101;  25CaLS87:  27 
Cal.  119;  28  Cal.  238,  301. 591 ;  90  OaL  227,  402 ;  31  Cal.  154, 211, 242;  83  Gal. 
237,  469;  84  Cal.  224. 506;  35  CaL  80, 346.  556;  36  Oal.  197;  38  Cal.  575, 666;  89 
Cal.262;40Cal..267. 

$  686.  ($  181.)  On  a  judgment  for  the  plaintiflf  upon  an 
issue  of  law,  he  may  proceed  in  the  manner  prescribed  by  tho 
first  two  subdivisions  of  section  five  hundred  and  eighty-five, 
upon  the  failure  of  the  defendant  to  answer.  If  judgment  bo 
for  the  defendant  upon  an  issue  of  law,  and  the  taking  of  an 
account  or  the  proof  of  any  fact  be  necessary  to  enable  the 
court  to  complete  the  judgment,  a  reference  may  be  ordered  as 
in  that  section  provided. 

Stat.  1851, 79,  §  181,  read:  "  On  a  judgment  upon  an  issue  of  law,  if 
the  taking  of  an  aocount  be  necessary  to  enable  the^^ourt  to  oomplettt 
the  judgment,  a  reference  naj  be  ordered." 
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OHAPTEE  VL 

OP  BEFEKENCES  AND  TRIALS  BY  EEPEEEES. 

Sboxzok  638.  Beference  ordered  upon  agreement  of    putles,  in 
what  cases. 

639.  Beference  ordered  on  motion,  in  what  cases. 

640.  Number  of  referees,  qualifications,  etc. 

641.  Either  party  may  object.    Grounds  of  objection. 

642.  Objections,  how  disposed  of. 

643.  Beferees  to  report  within  ten  days.    Effects.    How 

excepted  to,  etc. 

644.  Effect  of  referees'  finding. 

645.  How  excepted  to,  etc. 

(  638.  ($  182.)  A  reference  may  be  ordered  upon  the 
agreement  of  the  parties  filed  with  the-clerk  or  entered  in-the 
minutes : 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceeding, 
whether  of  fact  or  of  law,  and  to  report  a  finding  and  judgment 
thereon. 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to  deter- 
mine an  action  or  proceeding. 

Stat.  1865-'6,  845,  read  "  to  proceed  and  determine  the  cause  "  instead  of 
"  determine  an  action  or  proceeding."  Stat.  1851,  79,  used  the  words 
"proceed  and  determine  the  c^e  "  instead  of  "  determine  an  action  or 
proceeding"  in  subdivision  2 ;  also  omitted  "finding  and. " 

1  Cal.  336;  2  Cal.  92, 122,  261;  4  Cal.  1 ;  9  Gal.  353 ;  20  Cal.  92;  24  0al.  425; 
35  Cal.  549. 

^639.  (^183.)  When  the  parties  do  not  consent,  the  court 
may,  upon  the  application  of  either,  or  of  its  own  motion, 
direct  a  reference  in  the  following  cases : 

1.  "When  the  trial  of  an  issue  of  fact  requires  the  examina- 
tion of  a  long  account  on  either  side ;  in  which  case  the  ref- 
erees may  be  directed  to  hear  and  decide  the  whole  issue,  or 
report  upon  any  specific  question  of  fact  involved  therein. 

2.  When  the  taking  of  an  account  is  necessary  for  the  in- 
formation of  the  court  before  judgment,  or  for  caiTying  a 
judgment  or  order  into  effect. 
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8.  When  a  queBtion  of  fact,  other  than  npon  the  pleadings, 
arises  upon  motion  or  otherwise,  in  any  stage  of  the  action. 

4.  When  it  is  necessary  for  the  information  of  the  court  in  a 
special  proceeding. 

1  Cal.  336;  2 CaL  245;  19  GaL  140;  24  Gal.  425;  2B  CaL  301 ;  82  Cal.  397. 

$  640.  ($  184.)  A  reference  may  be  ordered  to  any  person 
or  persons,  not  exceeding  three,  agreed  upon  by  the  parties. 
If  the  parties  do  not  agree,  the  court  or  judge  must  appoint 
one  or  more  referees,  not  exceeding  three,  who  reside  in  the 
county  in  which  the  action  or  proceeding  is  triable,  and  against 
whom  there  is  no  legal  objection,  or  the  reference  may  be  made 
to  a  court  commissioner  of  the  coimty  where  the  cause  is 
pending. 

Stat.  1865-'6, 845;  stat.  1851, 79,  omitted  the  last  claQse. 

^  641.  ($  185.)  Either  party  may  object  to  the  appointmelit 
of  any  person  as  referee,  on  one  or  more  of  the  following 
grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  bj  statute 
to  render  a  person  competent  as  a  juror. 

2.  Consanguinity  or  affinity,  within  the  third  degree,  td 
either  party. 

8.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent  to 
either  party ;  or  being  a  member  of  the  famUy  of  either  party  ; 
or  a  paj^tner  in  business  with  either  party ;  oi  being  securily 
on  any  bond  or  obligation  for  either  party. 

4.  Having  served  as  a  juror  or  been  a  witness  on  any  trial 
between  the  same  parties,  for  the  same  cause  of  action. 

5.  Interest  on  the  part  of  such  person  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action. 

6.  Having  formed  or  expressed  an  unqualified  opimon  or 
belief  as  to  the  merits  of  the  action. 

7.  The  existence  of  a  state  of  mind  in  such  parson  evincing 
enmity  against  or  bias  to  either  party. 

$  6428.  ($  186.)  The  objections  taken  to  the  appointment 
of  any  person  as  referee  must  be  heard  and  disposed  of  by  the 
court.  Affidavits  may  be  read  and  witnesses  examined  as  to 
•Qch  objections. 
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Stot.  1861,  M,  read  "any  penon  examined  as  a  witness '*  instead  of 
"iritnesses  examined.'* 

$  643.  ($  187.  j  The  referees  or  commissioner  must  report 
fheir  findings  in  writing  to  the  court,  within  tweiUy  days  after 
the  testimony  is  closed,  and  the  facts  found  and  conclusions  of 
law  must  be  separately  stated  therein. 

1  Cal.  48;  2  Cal.  72,  122,  822;  3  Oal.  406;  5  CaL  90,  228,  430'  7  CaL  SO;  9 
OaL  213 ;  22  Cal.  471 ;  30  Cal.  280 ;  31  CaL  333 :  32  Cal.  397. 

$  644.  ($  187.)  The  finding  of  thereferee  or  commissioner  uj)- 
on  the  whole  issue  must  stand  as  the  finding  of  the  court,  and 
upon  filing  of  the  finding  with  the  clerk  of  the  court* 
judgment  may  be  entered  thereon  in  the  same  manner  as  if  the 
action  had  been  tried  by  the  court. 

$645.  (^187.)  The  finding  of  the  referee  or  commissioner 
may  be  excepted  to  and  reviewed  in  lilie  manner  as  if  made  by  the 
court.  When  the  reference  is  to  report  the  facts,  the  finding 
reported  has  the  effect  of  a  special  verdict. 

Stat  1851, 80,  read :  "  The  referees  shall  make  their  report  mthin  ten 
days  after  the  testimony  before  them  is  closed.  Their  report  apon  the 
whole  issue  shall  stand  as  the  decision  of  the  court,  and  upon  filing  the 
report  with  the  <derk  of  the  court,  judgment  may  be  entered  thereon,  in 
the  same  manner  as  if  the.  action  had  been  tried  by  the  court.  The  de- 
cision of  the  referees  may  bo  excepted  to  and  reviewed  in  like  manner 
as  if  made  by  the  court.  When  the  reference  is  to  report  the  facts,  the 
report  shall  have  the  effect  of  a  special  verdict." 

Stat.  186M,  845,  same  as  1 643,  inserting  ten  "  instead  of  "  twenty" ; 
■Im  the  words  "or  within  sooh  further  tim«  aa  ma^  be  allowed  by  the 
0oar»"  after  wocd  "da^** 
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CHAPTEE  Vn. 

PBOVISIONb  EELATING  TO  TBIALS  IN  GENERAL. 

Abhole   I.    ExcEPTioiro. 
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ABTIOLE    I. 


Sbchon  646. 

647. 
6JS. 

64a. 

650. 

6a. 
652. 


EXCEPTIONS, 

Exceptions  may  be  taken.    Time  when  taken,  etc 

THiat  deemed  excepted  to. 

Exception,  form^of. 

Exceptions  signed  by  judge  and  filed  with  clerk. 

Exceptions  not  presented  at  time  of  ruling.    ITotice 

to  adverse  party,  how  settled  upon,  etc. 
Exceptions  after  judgment,  etc. 
When  exeeptlon  is  refused,  application  to  supreme 

le,  etc. 

,gf0Lce. 

-  *  ISr'K^tirinrobjection  upon  »  matter  ot  law 

♦  -Z.  il  Pither  before  or  after  judgment,  by  a 

*"  '  "Z^ZJ^nt  ^r  0  Wdicial  officer",  in  an  ..tion 
eo^.  tnbnn.l.  J^  J^  "^         ^^^^  ^  ..,,„  »t  the  time  the 

2  April  3, 1876^in  effect  J^^tVl'  /^al.  243;  16  Cal.  184.  688: 

18  C        . ,  -.,  c ai.  123 ;  26  Cal.  265 ;  28  Cal.  170 ;  32  Cal.  304 ;  34  Cal.  581, 682 ; 
35  Cal.  398;  38  Cal.  141. 
Exception  must  be  particularly  stated:   10  Cal.  32,  267;  12  Cal.  243;  15 
al.  50;  16  Cal.  248;  18  Cal.  315;  23  Cal.  259;  24  CaL  171,  898.  458 ;  25  Cal 
:3,619;  34  CaL  554.  • 

(  G*!.  The  adverse  party  is  deemed  to  have  excepted  to  the 
verdict  of  the  jury,  or  the  final  decision  of  the  court  or  referee, 
to  an  order  granting  or  refusing  anew  trial,  sustaining  or  oyer- 


f 

ml: 

aftc 

caB( 
tim 

r. 

2 


Cal 
123 


^     SJ— , 


Ti;»        . 


action  or  procedla^ 

finally  detennioio;  lie 

an  order  or  deoBGi  ^ 

order  snBtaiiuDf  cr 

ing  to  allov  an  amgw^^Li,-  ^ 

ing  or  a  partioD  Aofsi  7»2C£ 

made  upon  ex  pam  rpuitsL  z.  ^ 

made  in  the  absenee  t€  i  -a—  ^ 

cepted  to'«.    [Approrsg  jy^  ;_^  ^' 


"!ii 
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•ly  part  thereof, 

or  refusing  to 

have  excepted 

(1  in  the  action 

^t,  upon  an  ex 


'  $  648.     No  particular  form  of  exception  is  required,  but 
when  the  exception  is  to  the  verdict  or  decision,  upon  the 


ground  of  the  insufficiency  of  the  evidence  to  justify  it,  the 
objection  must  specify  the  particulars  in  which  such  evidence 
is  alleged  to  be  insufficient  The  objection  must  be  stated 
with  so  much  of  the  evidence  or  other  matter  as  is  necessary 
to  explain  it,  and  no  more.  ^*Only  the  substance  of  the  re- 
porter's notes  of  the  evidence  shall  be  stated.  Documents  on 
file  in  the  action  or  proceeding  may  be  copied,  or  the  sub- 
stance thereof  stated,  or  a  reference  thereto,  sufficient  to  iden- 
tify them,  may  be  made.'e  [Approved  April  3,  1876 — in  effect 
Junel,  1876.1 


$  649.  76A  bill  containing  the  exception  to  any  decision 
may  be  presented  to  the  court  or  judge  for  settlement,  at  the 
time  the  decision  is  made,  and  after  having  been  settled,  shall 
be  signed  by  the  judge  and  filed  with  the  clerk.  When  the 
decision  excepted  to  is  made  by  a  tribunal  other  than  a  court, 
or  by  a  judicial  officer,  the  bill  of  exceptions  shall  be  pre- 
sented to,  and  settled  and  signed  by  such  tribunal  or  officer.*^* 
[Approved  April  3 — in  effect  June  1,  1876.] 


to  any  ruling  made 
g  or  refusing  a 


^  651,    A  bill  containing  the  exoe_ 
lifter  judgment,  except  to  a  ruling  made 
new  irfol^  may  be  presented  to  the  judge  a!>^  time  of  such 
ruling  and  be  settled  as  provided  nn  section  si^^mdred  aod 
forty-nine;   and,  if  not  so  presented,  may,  upo^bi^  day's 
notice,  and  at  any  time  after  and  within  ten  days  of  sufej 
ing,  be  presented  and  settled  as  in  such  section  provided. 

Ficfe  S  653,  and  note. 
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$  65a.  If  the  judge  in  any  case  refuse  to  allow  an  exception 
in  accordance  with  the  facts,  the  party  desiring  the  bill  settled 
may  apply  by  petition  to  the  supreme  court  to  prove  the  same ; 
the  application  may  bo  made  in  the  mode  and  manner,  and 
binder  such  regulations  as  that  court  may  prescribe ;  and  the 
^ill,  when  proven,  must  be  certified  by  the  chief  justice  as  cor- 
'*ect  and  filed  with  the  clerk  of  the  court  in  which  the  a<;tion 
^as  tried,  and  when  so  filed  it  has  the  same  force  and  effect  as 

who  tried  the  cause. 


0  ess.    76When  the  decision  excepted  to  was  made  by  any 
^^dicial  oflBcer  other  than  a  judge,  the  bill  of  exceptions  shall 
^e   presented  to  such  judicial  officer  and  be  settled  and  signed 
hy  Ixim,  in  the  same  manner  as  it  is  required  to  be  presented 
*^.   settled,  and  signed  by  a  court  or  judge.    A  judge  or  judi- 
cial     oflScer  may  settle  and  sign  a  bill  of  exceptions  after  as 
^elX  as  before  he  ceases  to  be  such  judge  or  judicial  officer. 
jf  ^i^cli  judge  or  judicial  officer,  before  the  bill  of  exceptions  is 
Sefciiled,  dies,  is  removed  from  office,  becomes  disqualified,  is 
,  j3^;nt  from  the  state,  or  refuses  to  settle  the  bill  of  excej)- 
+  -     xiS    or  if  no  mode  is  provided  by  law  for  the  settlement  of 
^      same,  it  shall  be  settled  and  certified  in  such  manner  as 
i  V^   supreme  court  may  by  its  orders  or  rules  direct.    Judges, 
*|     ^icial  officers,  and  the  supreme  conrt  shall  respectively  pos- 
^^ss  the  same  power,  in  settling  and  certifying  statements,  as 
?       \)V  this  section  conferred  upon  them  in  settling  and  certi- 
^iyi^S  bills  of  exceptions76.     [Approved  April  3— in  efiect  June 
1,   1876.]_ 


■k^«*V       AA\#       **»%#*  W)     —  »*%* 


}  ^""^Tm    men  a  cause  has  been  tried  by  the  court,  or  by  referees,  and 

'  V,    rpcision  or  report  is  not  made  immediately  after  the  closing  of  the 

iitimony  the  decision  or  report  shall  be  deemed  excepted  to.  on  motion 

^r  Hew  trial  or  on  appeal,  without  any  special  notice  that  an  exception 

'*  ^^^timM-i  added  to  section  189  of  statute  1851.  the  words :  "Pro- 
..•cZ«  tiat  if  tho  judge  shall,  in  iCny  case,  refuse  to  allow  an  exception 
In  ^corSance  wi  h  the  facts,  any  party  aggrieved  thereby  may  petition 
the  supCae  court  for  leave  to  prove  the  same,  and  shall  have  the  nght 

"' ..     Z  to  L,  in  such  mode  and  manner  and  according  to  such  reguUtion* 

'-■  ^     M  the  supreme  court  may,  by  rules,  impose," 
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ABTTOLE  n. 

NEW  TBIALS. 

BBCTtott  656.    New  tzlftl  defined. 

657.  When  a  new  trial  may  be  granted. 

658.  On  what  papers  moved  for. 

669.    Notice  of  motion,  upon  whom  served  and  what  to 
contain 

660.  Motion  to  be  heavd  •tiKe  time  Rpecified,  or  dismissed. 

661.  Judge  to  make  statement  on  de<  isicn  of  the  motion. 

This  statement  to  constitute  bill  of  cxcoptlou. 

(  656»  ($  192.)  A  new  trial  is  a  re-examination  of  an  issue 
of  fact  in  the  same  court  after  a  trial  and  decision  by  a  jury  or 
court,  or  by  referees. 

$  657,  ($  193.)  The  former  yerdici  or  other  decision  may 
be  vacated  and  a  new  trial  granted,  on  the  application  of  the 
party  aggrieved,  for  any  of  the  following  causes,  materially 
affecting  the  substantial  rights  of  such  party : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury  or 
adverse  party,  or  any  order  of  the  court,  or  abuse  of  discre- 
tion, by  which  either  party  was  prevented  from  having  a  fair 
trial. 

2.  Kisconduct  of  the  jury ;  and  whenever  any  one  or  more 
of  the  jurors  have  been  induced  to  assent  to  any  general  or 
special  verdict,  or  to  a  finding  on  any  question  submitted  to 
them  by  the  court,  by  a  resort  to  the  determination  of  chance, 
sach  misconduct  may  be  proved  by  the  affidavit  of  any  one  of 
fhe  jurors. 

8.  Accident  or  surprise,  which  ordinary  prudence  could  not 
have  guarded  against. 

4.  Newly  discovered  evidence,  material  for  the  party  maJdng 
fhe  application,  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial. 

5.  Exceiteive  damages,  appearing  to  have  been  given  under 
the  influenoe  of  passion  or  prejudice* 
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6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law. 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

Stat.  1862,  38,  inserted  the  words  "or  questions"  after  "question;"  also 
"one  or  more"  instead  of  "one"  in  subdivision  2. 

Stat.  1851, 81,  read  "  miscondaot  of  the  jury,"  omitting  the  balance  of 
subdivision  2. 

SUB-DiTisiON  1 :  4  Cal.  274;  5  Cal.  57, 137 ;  9  Cal.  529;  11  Cal.  162 ;  12  Oal. 
483;  14  Cal.  661 ;  15  Cal.  23;  16  Cal.  80;  20  Cal.  432;  22  Cal.  43, 348;  29  Cal. 
257,  492;  35Cal.3-!6. 

'  Sub-division  2:  5  Cal.  44;  6  Cal.  228;  9  Cal.  629;  23  Oal,  40;  25  Cal.  897, 
460;  29Cal.  2.')7. 

Sub-division  3:  1  Cal.  429;  3 'Cal.  113;  6  Cal.  228;  7  Cal.  40,  418;  9CaL 
568;  10  Cal.  323;  11  Cal.  21, 212;  15  Cal.  501 ;  16  Cal.  85;  17  Cal.  385;  19  Cal. 
28;  21  Cal.  397 ;  %2  Cal.  160;  24CaL  85, 237;  28  Gal.  335;  29  Cal.  605;  30  Cal. 
226 ;  32  Cal.  208 ;  38  Cal.  456. 

Sub-division  4:  I  Cal.  180,  429;  3 Cal.  56, 113, 396;  4  Cal.  345;  5 Cal. 342, 
399;  6  Cal.  228;  T  Cal.  40,  418;  11  Cal.  194;  16  Cal.  180;  22  Cal.  160,696;  23 
Cal.  2  J3,  419 ;  2 1  Cal.  513 ;  29  Cal.  673 ;  35  Cal.  41,  684 ;  36  Cal.  383. 

Sub-division  5:  1  Cal.  33, 410:  2  Cal.  326;  5  Cal.  510;  6  Cal.  681 ;  8  Cal. 
294;  14  Cal.  419;  19  Cal.  28 ;  20  Cal.  196;  24  Cal.  513;  25  Cal.  460. 

.  SUD-DivisiON  6:  12  Cal.  27,  402,  426;  13  Cal.  620;  16  Cal.  392;  19  Cal.  607; 

20  Cal.  48,  520;  21  Cal.  178, 413;  23  Cal.  58, 193;  27  Oal/ 228;  29  Cal.  836,  492, 
569;  32  Cal.  102.  333,  530,  558;  34  Cal.  506;  35  Cal.  30.85,218;  37  OaL  40;  89 
Cal.  407,  565. 

Sub-division  7 :  1  Cal.  92, 853 ;  5  Cal.  342 ;  13  Cal.  42, 53 ;  16  Cal.  357, 392 ; 

21  Cal.  215, 280 ;  22  Cal.  42,  255 ;  25  Cal.  230,  460, 504 ;  26  Oal.  455 ;  29  C4l.  6:5, 
e44, 673 ;  32  Cal.  102, 231 ;  34  Cal.  654;  37  Cal.  263. 

> 
>58.    When  the  application  is  made  for  a  cause  mentioned 

in  th^li^h,  sixth  and  seventh  subdivisions  of  the  last  section, 
it  is  madewi^  bills  of  exception  on  file ;  for  any  other  cause 
it  is  made  upo^ffidavit.  If  the  application  is  made  upon  afl&- 
darits,  the  affidavit^i^the  moving  party  must  be  filed  with 
the  clerk  and  served  upoll^he  adverse  party,  within  twenty-five 
days  after  the  verdict  or  d^JS^n  is  made.  The  adverse  party 
may  file  counter  affidavits  witmii^ve  days  thereafter,  and, 
upon  leave  of  the  court  or  judge,  th^l^^ing  party  may  with- 
in five  days  file  affidavits  in  rebuttal. 
Vide,  §  661  and  note. 

$  659.  The  party  intending  to  move  for  a  new  iaS£^mtiBty 
within  thirty  days  after  the  decision  or  verdict,  file  wnl^the 
clerk  and  serve  upon  the  adverse  party  a  notice  of  hiB  inT 
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m,  designating  therein  generally  the  grounoB  npon  which 
tuekmotiou  will  be  made,  and  the  time  and4)Iace  at  which  it 
willlte  bi(Ought  on  for  hearing.  The  itime  designated  must  be 
not  leekthan  ten  nor  more  than  twenty  days  after  service  of 
the  notic 

F3{2e,§  661  l|d  note. 

$  660.  At^he  time  specified  in  the  notice,  or  at  such  other 
time  as  the  cou^^r  Judge  may  adjourn  the  hearing  to,  not  exr 
ceeding  ten  days,  fl^  motion  must  be  heard.  If  the  moving 
party  fail  to  appear  aleither  time  it  must  be  dismissed,  and 
the  case  wiU  stand  as  ii|fipS^  ^^^  motion  had  ever  been  noticed 
or  made.  If  heard  by  t^Lcourt  or  judge,  it  must  be  decided 
within  ten  days  after  the  hq^mg. 

^  661.  The  court  or  judgel^ciding^  the  motion  must  im- 
mediately thereafter  file  with  ^^  clerk  of  the  court  a  state- 
ment in  Avriting,  under  his  hand,  c^itaining— 

1.  The  name  of  the  court  and  tit\of  the  cause. 

2.  A  reference  to  all  pleadmgs,  pa^s,  bills  of  exception 
and  affidavits  used  on  the  motion. 

3.  A  statement  that  the  pleadings,  etc.\p  referred  to  are 
made  part  of  the  statement. 

4.  The  decision  of  the  court  on  the  motion/ 
6.    The  grounds  upon  which  the  decision  rests? 
6.    A  statement  that  the  party  against  whom  the^J^dsion  is 

rendered  excepts  to  the  decision. 

And  the  statement  so  made  and  filed  constitutes  and  l^^s  all 

the  force  and  effect  of  a  bUl  of  exception  to  the  order  ^^t- 

ing  or  refusing  the  motion.  i*ee  new  $$  66a,  663  in  appendix. 

StAt.  IS.*)!,  80,  sections  IH  195, 196,  read:  "  194.  When  the  application 
is  made  for  a  ccuse  mentioned  in  the  first,  second,  third  and  fourth 
sabdivisioRS  of  the  last  seotion  it  shall  be  mado  upon  affidavit;  for  any 
other  cause  it  shall  be  mode  upon  a  statement  prepared  as  provided  in 
the  next  section." 

*•  195.  The  party  intending  to  move  for  a  new  trial  sholl  give  notice 
of  the  same  within  two  days  after  the  trial,  nnd  shall,  within  five  days 
after  such  notice,  prepare  and  file  with  tho  clerk  the  affidavit  required 
by  the  last  section,  or  a  statement  of  the  frronnda  upon  which  he 
intends  to  rely.  If  no  affidavit  or  statement  be  filed  within  five  days 
after  the  notice,  the  right  to  move  for  a  new  trial  shall  be  deemed 
Waived.  The  statement  shall  contain  so  much  of  evidence,  or  reference 
thereto,  as  may  be  necessary  to  explain  the  f^rounds  taken  and  no  more. 
Snch  statement,  when  containing  any  portion  of  the  evidence  of  tho 
ease,  and  not  agreed  to  by  the  adverse  party,  shall  be  settled *hy  the 
judge  npon  notice.    On  the  argument,  reference  may  also  be  made  to 

o.  c.  p. — 1* 
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the  pleadings,  depositions,  and  doeomentaty  evidence  on  file,  and  to 
the  minutes  of  the  court.  If  the  application  be  made  upon  affidavits 
filed,  the  adverse  partv  ma^  use  counter  affidavits  on  the  hearing.  Any 
counter  affidavits  shall  bo  hied  with  the  clerk  one  day,  at  least,  previous 
to  the  hearing." 

"  196.   The  application  for  a  new  trial  shall  be  made  at  the  earliest 
period  practicable  after  filing  the  affidavit  or  statement.'* 

Stat.  1861,  590,  amending  section  195,  read:  "The  party  intending  to 
move.foranew  trial  shallgive  notice  of  the  same,  as  follows:  When 
the  action  has  been  tried  with  a  jury,  within  five  da^'s  after  the  rendi- 
tion of  the  verdict ;  and  when  the  action  has  been  tried  by  the  court  or 
a  referee,  within  ten  davs  after  receiving  written  notice  of  the  filiujc  of 
the  findings  of  the  judge,  or  tho  report  of  the  referee ;  and'  he  shall 
within  five  days  after  giving  such  notice,  or  within  such  further  time, 
not  exceeding  twenty  days,  as  the  court,  or  the  judge  thereof,  may  by 
order  grant,  prepare  and  file  with  tho  clerk  the  affidavit  required  by  the 
last  section,  or  a  statement  of  the  grounds  ur>on  which  ho  intends  to 
a:«ly.  If  no  affidavit  or  statement  bo  filed  within  five  days  after  the 
notice,  or  within  such  further  time  as  the  parties  may  agree  upon,  or 
the  court  or  judge  thereof  may  by  order  g'.ant,  tho  right  to  move  for  a 
new  trial  shall  bo  deemed  waived.  The  grounds  of  the  motion  shall  hh 
specifically  set  forth,  and  tho  statement  fihall  contain  so  much  of  the 
evidence,  or  reference  thereto,  as  may.  bo  necessary  to  explain  them, 
and  no  more ;  such  statement,  when  not  agreed  to  by  the  adverse  party, 
shall  be  settled  by  the  judge  upon  notice ;  when  agreed  to,  it  shall  be 
accompanied  by  the  certificate  of  the  parties  or  tneir  attorneys,  that 
the  same  has  been  agreed  upon  and  is  correct;  and  when  settled  by  the 
jud2re.  the  same  shall  be  accompanied  with  his  certificate,  that  the 
same  has  been  allowed  by  him  and  is  correct;  on  the  argument,  refer- 
ence may  also  be  made  to  the  pleadings,  depositions  and  documentary 
ovidence  on  file,  and  to  the  minutea  of  the  court.  If  the  application  be 
made  upon  affidavits'filed,  the  adverse  party  may  use  counter  affidavits 
on  the  hearing;  any  counter  affidavits  shall  be  filed  with  tho  clerk  end 
clay  at  least  previous  to  the  hearing;  the  affidavits  and  counter  affida- 
vits, or  the  statement  thus  used  m  connection  with  such  pleadings, 
depositions  and  minutes  of  the  court  as  are  read  or  referrea  to  on  tne 
hearing,  constitute,  without  further  statement,  the  {wipers  to  be  used 
on  appeal  f roc^  tho  order  granting  or  refusing  the  new  trial.  To  identify 
the  affidavits,  it  shall  be  sufficient  for  the  judge  or  clerk  to  indorse  them 
at  tho  time,  as  having  been  read  or  referred  to  on  the  hearing  To 
identic  any  depositions  or  minutes  of  tho  court  read  or  referred  to  on 
tho  hearing,  it  shall  be  sufficient  that  the  judge  designate  them  in  his 
certificate  as  having  been  thus  read  or  referred  to." 

Stat.  18€3^'64, 246,  amending  section  195,  read:  "  §  195.  Tho  party  in- 
tending to  move  for  a  new  trial  shall  give  notice  of  the  same  as  follows : 
^hcn  tho  action  has  been  tried  by  a  jury,  within  five  days  after  tho  ren- 
dition of  the  verdict,  and  when  the  action  has  been  tried  by  tho  court 
or  by  a  commissioner  era  referee,  within  ten  days  after  receiving  written 
notice  of  tho  rendering  of  tho  decision  of  the  judge,  or  of  the  filing  of 
tho  report  of  the  commissioner  or  referee,  the  notice  shall  designate 

Seneraily  the/^rounds  upon  which  the  motion  will  be  made.  Within  five 
ays  after  giving  souh  notice,  or  within  such  further  time  not  exceeding 
twenty  days  as  the  court,  or  judge  thereof,  or  court  commissioner  may 
by  order  grant,  the  said  party  shall  prepare  and  file  with  the  clerk  the 
affidavit  or  statement  required  by  the  last  section.  If  no  affidavit  or 
statement  bo  filed  within  five  days  after  the  notice,  or  within  such  further 
time  as  tho  parties  may  agree  upon,  or  the  court,  or  judge  thereof,  or 
court  commissioner  may  by  order  grant,  the  right  to  move  for  a  now  trial 
shall  be  deemed  waived.  When  the  notice  designates  as  the  ground 
upon  which  the  motion  will  be  made  the  ini^fficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  the  statement  shall  spOcifythe  par- 
ticulars in  which  such  evidence  is  alleged  to  be  insufficient.  When  the 
n(  tice  designates  as  the  ground  of  the  motion  errors  in  law  occuring  at 
^e  trial,  and  excepted  to  by  the  moving  party,  the  statement  shall  specify 
the  iMurticular  errors  upon  which  the  party  will  rely.    If  no  such  specific 
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cations  be  made,  the  Btatement  shall  be  disregarded.  The  statement 
ahall  contain  so  much  of  the  evidence  or  reference  thereto  as  may  be 
necessary  to  explain  the  particalar  points  thus  specified,  aud  no  more. 
Such  statement,  when  not  agreed  to  by  the  adverse  party,  shall  be  settled 
by  the  jud^e  upon  notice.  When  a^eed  to,  it  shall  be  accompanied  by 
the  oertiticate  of  the  parties  or  t.^oir  attorneys  that  the  same  has  been 
agreed  upon  and  is  correct.  When  settled  by  the  judge,  the  same  Rhall 
be  accompanied  with  his  certificate  that  the  same  has  been  allowed  by 
him  and  iu  correct.  On  the  argument  reference  may  also  be  made  to  the 
pleadings,  depositions,  and  documentary  evidence  on  file,  and  the  tain- 
utea  of  the  court.  If  the  application  be  made  upon  afiidavits  filed,  the 
adverseparty  may  use  counter  attidavits  on  the  hearing.  Any  counter 
affidavits  shall  be  filed  with  the  clerk  one  day  at  least  previous  to  the 
hearing.  The  affidavits  and  counter  affidavits,  or  the  statement  thus 
used  in  connection  with  such  pleadincrs,  depositions,  and  minutes  of  the 
court,  as  are  read  or  refer-ed  to  on  the  hearing,  shall  constitute,  with- 
out further  6tatr<ment,  ths  papers  to  be  used  on  appeal  from  the  order 
granting  or  refusing  the  new  trial.  To  identify  the  affidavits,  it  shall  bo 
sufficient  for  tho  judge  or  clerk  to  indorse  them  at  the  time  as  having 
been  read  or  referred  to  on  the  hearing.  To  identify  any  depositions  or 
minutes  of  the  court  read  or  referred  to  on  the  hearing,  it  shall  be  suffi- 
cient that  the  judge  designate  them  in  his  certificate  as  having  been 
thus  read  or  referred  to." 

Stat.  1663, 643,  amending  seotion  193,  was  same  as  statute  I863-'64,«u/ntT, 
inserting  "  of  tho  filing  of  the  findings  of  the  jud|;e  "  instead  of  "  tho 
rendering  of  the  decision  of  the  judge,"  but  contained  erroneous  punc- 
tuations. 

Statw  18AV6,  845,  was  same  as  above;  stat.  lS63-*4,  after  the  words 
"  generally  the  grounds  upon  which  the  motion  will  be  made,"  but  down 
to  said  words  read  as  follows : 

"The  party  intending  to  move  for  a  new  trial  shall  give  notice  of  the 
some  AS  follows:  When  the  action  1ms  been  tried  by  a  jury,  within  five 
davs  after  the  rendition  of  a  verdict ;  and  when  tried  by  a  commissioner, 
referee,  or  by  the  court,  within  ten  days  after  receiving  written  notice 
of  the  nling  of  tho  finding  of  the  commissioner,  referee,  or  court,  when 
written  fiudings  are  filed  oy  tho  court,  or  of  the  rendering  of  the  decis^ 
ion  of  the  court  when  no  findings  are  filed;  provideff,  the  decision  bo 
rendered  in  open  court,  and  if  rendered  at  vacation,  then  within  ten 
days  after  receiving  written  notice  of  the  filing  thereof;  and  when 
amendments  are  filed  to  remedy  defects  in  tho  findings,  within  ten  dxys 
afterreccivlng  written  notico  of  tho  filing  of  such  amendments.  The 
notice  shall  designate  generally  the  grounds  upon  which  the  motion  will 
be  made." 

Stat.  1863,  361,  added  to  section  196  of  statute  1651,  the  words:  "and 
the  court  or  judge  granting  or  refusing  a  new  trial  shall  state  iiLWritiivg 
the  groiuds  upon  which  the  same  is  granted  or  refused." 

See  new  ^  668-668, 
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CHAPTEE  YIIL 

THE  MANNER  OF  GIVINa  AND  ENTERING  JUDGMENT. 

Secxzon  664.    Jadgment  to  be  entered  in  twenty-four  hours,  etc. 

665.  Case  may  be  brought  before  the  court  for  argument. 

666.  When  counter  claim  established  exceeds  plaintiff's 

demand. 

667.  In  replevin,  judgment  to  be  in  the  alternative,  and 

TTith  damages.    Gold  coin  or  currency  judgment. 

668.  Judgment  book  to  be  kept  by.  the  clerk. 

669.  If  a  party  die  after  verdict,  judgment  may  be  entered, 

but  not  to  be  alien. 

670.  Judgment  roll,  what  to  constitute. 

671.  Judgment  lien,  when  it  begins  and  when  it  expires. 

672.  Docket,  how  kept,  and  what  to  contain. 

673.  Pocket  to  be  open  for  insi)ection  without  charge. 

674.  Transcript  to  be  filed  in  any  county,  and  judgment  to 

become  a  lien  there. 

675.  Satisfaction  of  a  judgment,  how  made. 

$  664*  ($  197.)  When  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  verdict, 
within  tweniy-four  hours  after  the  rendition  of  the  verdict, 
unless  the  court  order  the  case  to  bo  reserved  for  argument  or 
further  consideration,  or  grant  a  stay  of  proceedings. 

$  665.  (^  198.)  When  the  case  is  reserved  for  argument  or 
further  consideration,  as  mentioned  in  the  last  section,  it  may 
be  brought  by  either  party  before  the  court  for  argument. 

Stat.  1851, 82,  added  "  at  the  first  special  term." 

$  666.  (^  199.)  If  a  counter  claim,  established  at  the  trial, 
exceed  the  plaintiff's  demand,  judgment  for  the  defendant 
must  bo  given  for  the  excess ;  or  if  it  appear  that  the  defend- 
ant is  entitled  to  any  other  afi&rmative  relief,  judgment  must 
be  tHv^n  accordingly. 

^  66T.  (^  200. )  In  an  action  to  recover  the  possession  of  person* 
fil  property,  judgment  fojr  the  plaintiff  may  be  for  the  possession 
or  the  value  thereof,  in  case  a  delivery  cannot  bo  had,  and 
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damagies  for  the  detention.  If  the  property  hss  been  delivered 
to  the  plaintiff,  and  the  defendant  claim  a  return  thereof,  judg- 
ment for  the  defendant  may  he  for  a  return  of  the  property  or 
the  value  thereof,  in  case  a  return  cannot  be  had,  and  damages 
for  taking  and  withholding  the  same.  In  an  action  on  a  con- 
tract or  obligation  in  writing,  for  the  direct  payment  of  money, 
made  payable  in  a  specified  kind  of  money  or  currency,  judg- 
ment for  the  plaintiff,  whether  it  be  by  default  or  after  verdict, 
may  follow  the  contract  or  obligation,  and.be  made  payable  in 
the  kind  of  money  or  currency  BX)eciiied  therein ;  and  in  all 
actions  for  the  recovery  of  money,  if  the  plaintiff  allege  in  his 
ooicplaLQt  that  the  same  was  imderstood  and  agreed  by  the  re- 
spective parties  to  be  payable  in  a  specified  kind  of  money  or 
currency,  and  this  fact  is  admitted  by  ihe  defaul't  of  the  de- 
fendant or  established  by  evidence,  the  judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or  cur- 
rency so  alleged  in  the  complaint ;  and  in  an  action  against  any 
person  for  the  recovery  of  money  received  by  such  person  in 
a  fiduciary  capacity,  or  to  the  use  of  another,  judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or  cur- 
rency so  received  by  such  person. 

Stat.  I86^'64, 637-6,  omitted  the  words:  "And  in  all  actions  for  the 
recovery  of  money,  if  the  plaintiff  allege  in  his  complaint  that  the  same 
WW  understood  and  agreed  by  the  respective  i)arties  to  be  payable  in  a 
specified  kind  of  money  or  currency,  and  this  fact  is  admitted  by  the  de- 
fanlt  of  the  defendant,  or  established  by  evidence,  the  judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or  currency  so 
afleged  in  the  complaint." 

Also  inserted  the  words  "  whether  the  same  be  by  default  or  after 
verdict,"  after  the  word  "  plaintiff,"  in  the  last  clause. 

Stat.  1851, 82,  omitted  all  after  the  words  "  withholding  the  same." 

Stat.  I869-'T0,  295,  inserted  after  the  word  "evidence"  the  words  "to 
the  satisfaction  of  the  court,  referee  or  jury  by  whom  the  action  shall  be 
tried ; "  also  the  words  "  whether  the  same  be  by  default  or  after  ver- 
dict ; "  after  the  word  "  plaintiff,"  in  thejast  clause. 

Replevin:  7  Oal.  568;  9  Oal.  562;  34  Cal.  641;  37  Cal.  507. 

Gold  coin:  25  Cal.  602,  664;  26  Cal.  420,  681;  27  CaL  100;  28  Oal.  170,. 276; 
29  Cal.  273;  32  Cal.  112, 145;  35  Cal.  346L 

$  668.  ($  201.)  The  clerk  must  keep,  with  the  records  of 
the  court,  a  book  to  be  called  the  ''judgment  book,"  in  which 
judgments  must  be  entered. 


8tat.l85l.82.reiA:  "I2DI.    TRie derk sh.U  kw  amor«  ^^ 
ol  the  court,  abooktot  tbe  eTitry  of  judgmente.  to  be  called  the    ,ud^ 
ment  book,"  in  vMbb  eacb  jxidgment  shall  be  entered,  and  shall  specify 
clearly  the  relief  granted,  or  other  determination  of  the  action." 

^  «69.  (§  202.)  If  a  party  die  after  a  verdict  or  decision 
upon  any  issue  of  fact,  and  before  judgment,  the  court  may 
nevertheless  render  judgment  thereon.  Such  judgment  is  not 
a  lien  on  the  real  property  of  the  deceased  party,  but  is  pay- 
able in  the  course  of  administration  on  his  estate, 

Ftck§§686.190$. 

^  Gal.  &'j  21  CaL  443;  29  Cal.  359, 85 CaL 468, 

$  670.  Immediately  after  entering  the  judgment  the  clerk 
must  attach  together  and  file  the  following  papers,  which  con- 
stitute the  judgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defend- 
ant, tlie  summons,  with  the  affidavit  or  proof  of  service,  and 
the  complaint,  with  a  memorandum  endorsed  thereon  that 
the  default  of  the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment ; 

2.  In  all  other  cases,  the  pleadings.  74a  copy  of  the"^*  verdict 
of  the  jury,  or  finding  of  the  court, t  or  referee,  ^^all  bills  of 
exceptions  taken  and  filed^fi,  and  a  copy  of  any  order  made  on 
demurrer,  or  relating  to  a  change  of  parties,  and  a  copy  of 
the  judgment.  7*If  there  are  two  or  more  defendants  in  the 
action  and  any  one  of  them  has  allowed  judgment  to  pass 
against  him  by  default,  the  summons,  with  proof  of  its  service 
upon  such  defendant,  must  also  be  added  to  the  other  papers 
mentioned  in  this  subdivision.'*    [Took  eflfect  March  9,  ls76.] 

"  All  bills  of  exceptions  taken  and  filed  "  was  omitted  from  amend- 
ents  of  1874,  and  inserted  again  in  that  of  1876. 


ies." 


itat.  18fi6-'66,  J46,  same  as  section  «I0,  inserting  word  "  snmmoas  "  be- 

'  6Cal.277;  18  0al.219;  27  0al.  107;  28  Cal.  170,  295;  31  Cal.  238;  32  Cal. 
172 ;  34  Cal.  891,  (Hahn  v.  Kelly),  641 ;  36  Cal.  112 ;  38  Cal.  15. 438 ;  40  Cal.  378. 

$  6T1.  ($  2041.)  Immediately  after  filing  a  judgment  roU, 
the  clerk  must  make  the  proper  entries  of  the  judgment,  under 
appropriate  heads,  in  the  docket  kept  by  him ;  and  from  the 
time  the  judgment  is  docketed  it  becomes  a  lien  upon  all  the 


^f  the  Judgment  debtor,  not  exempt  from  execu- 
tion, in  ihe  eonn^TVWttiUjiJiimattiie  time  or  which  he  ntfty 
al'terwaitU aeqnire,  until thelie7e!^RB^9bi^i£]^ontinues 
for  two  7«an,  unless  the  judgment  be  previously  satie 

<  CU.  1»,  277 ;  It  CaL  71 ;  U  Oal.  79'.  14  CaL  428 ;  1«  Gal.  181.  21S.  408 ;  17 
CU.  471 :  2SCaJL  337;  »CaL  41A,  820;  ^ CaL  396;  37  Cal.  121, 39  CaL  137. 442. 

f  673.  (^  205.)  The  docket  mentioned  in  the  last  section  is 
a  book  which  the  clerk  keeps  in  his  office,  with  each  page  divi- 
ded into  eight  columns,  and  headed  as  follows :  judgment 
debtors ;  judgment  creditors ;  judgment :  time  of  entry ;  where 
entered  in  judgment  book;  appeals:  when  taken;  judgment 
of  appellate  court;  satisfaction  of  judgment,  when  entered. 
If  judgment  be  for  the  recovery  of  money  or  damages,  the 
amount  moat  be  stated  in  the  docket  under  the  head  of  judg- 
ment ;  if  the  judgment  be  for  any  other  relief,  a  memorandum 
of  the  general  character  of  the  relief  granted  must  be  stated. 
The  names  of  the  defendants  must  he  entered  in  alphabetical 
order. 

31  Cat  »8;  38  OaL  198 ;  39  Cal.  187. 

^  eiram  ($  206.)  The  docket  kept  by  the  derk  is  open  at  iJl 
times,  during  office  hours,  for  the  inspection  of  the  public^ 
withont  charge.  The  clerk  must  arrange  the  several  dockets 
kept  by  him  in  such  a  manner  as  to  facilitate  their  inspection. 

Stat.  1851,  S3,  naed  the  irorda  "aad  it  ahall  be  the  datsr  of  the  olerk  to'* 
inateadof  "theelerkmiut.'* 

^  eS'^).  ($  207.)  A  transcript  of  the  original  docket,  eeriified 
by  the  clerk,  may  be  filed  with  the  recorder  of  any  other 
county,  and  from  the  time  of  the  filing,  the  judgment  becomes 
a  lien  apon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  snch  oonnty,  owned  by  him  at  the 
time  or  which  he  may  afterwards,  and  before  the  lien  expires, 
acquire.  The  Uen  continues  for  two  years,  unless  the  judg- 
ment be  piieviously  satisfied. 

M  OaL  403 ;  23  OaL  49 :  31  Cal.  223. 

4  675.  (^  208.)  Satisfaction  of  a  judgment  may  be  entered 
in  the  clerk's  docket  upon  an  execution  returned  satisfied,  or 
opon  an  jicknowledgment  of  satis&ctioji  filed  with  the  clerk, 
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in  the  manner  of  an  acknowledgment  of  a  conyeyance 
of  rea^p^iji^jjjvjby  the  judgment  creditor ;  or  by  the  attorney 
unless  a  revocalllii^fhis  authority  is  filed.  Whenever  a 
judgment  is  satisfied  intScf^^SSigrwise  than  upon  an  execution, 
the  party  or  attorney  must  giv^^SN^^i^jknowledgment,  and, 
upon  motion,  the  court  may  compel  it,  oriuS^^j^the  entry 

of  satisfaction  to  be  made  without  it. 

Stat.  1851, 83,  used  the  word»  "or  witbin  one  year  after  the  jud^rment, 
by  the  attorney  unless  a  revocation  of  his  authority  be  previously  filed  ;'* 
instead  of  "  or  by>  the  attorney,  imlesB  a  MvocatioD  of  his  authority  is 
filed." 

2  Cal.  »07;  8  Gal.  30;  23  CaL  94;2&Cal.  539;32  CaL  131;34CaL  6;0;13CaL 
79;  22  Cal.  178. 
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TITLE   IX. 

CP  THB  EXECUTION  OF  THE  JUDGMENT  IN   CIVIL 

ACTIONS. 

CEAfXEB  I.    The  EXECcnoiv. 

IL     FSOGEEDIVas  SXTPPLEMEZTTAl.  TO  TH^  EXECUTION. 


CHAPTEB  L 

^TBE  EXECUTION. 

661.  Within  what  time  execvdon  may  ifurao. 

682.  "Who  maj  issue  the  execu'ion,  its  form,  to  whom  di- 
rected and  what  it  shall  require. 

663.  <Wheii  made  returnable. 

684.  lioney  judgments,  and  others,  how  enforced. 

685.  Execution  after  five  years. 

686.  "When  execution  may  issue  against  the  property  ef  a 

party  after  his  <death. 
■687.    Execution,  how  omd  to  whom  issued.  ' 
<668.    What  shall  be  liable  to  bo  seized  in  execution.    Not 

to  be  affected  fill  a  levy  is  made. 
469.    When  property  is  claimed  by  a  third  party,  how  the 
I  right  of  lo^erty  is  tried. 

i  690.    Vhat  c^euipt  from  execution. 

i  ^1.    Writ,  how  executed. 

!  *692.    Notice  of  gale  under  execution,  how  given. 

I  ^3.    Selling  without  notice,  what  penalty  attached. 

i  SSa,    Sales,  how  conducted.  Neither  the  ofla;  er  conducting 

I  it  nor  his  deputy  to  be  a  purchaser.   Beal  and  per. 

sonal  property  how  sold.    Judgment  debtor,  if 
present,  may  direct  order  of  sale  and  the  officer 
/ .  £bail  follow  his  directions. 


^  681-G8S  XSECtmas,  SI4 

Section  G95w    If  purchaser  refuses  to  paj  pnrcltasv  monej,  irhat 
proceedings. 
69G«.    Coisrt  of  justice  may  proceed  in  s  stumnary  maimer 
against  a  purchaser  rcfhslng  to  pay.    Officer  maf 
refuse  such  purchaser's  bid  after. 

697.  These  t-vo  sections  not  to  make'  officer  liable  beysnd 

a  certain  amount. 

698.  Personal  proi^rt;  xH>t  capable  of  xxumnal  deliyerj. 

how  delivered  to  purchaser. 

€99.  Personal  property  not  capable  of  mannsl  doIlTezy, 
how  sold  and  delivered. 

TOO.  Beal  proiwrty,  when  absolute  sals  or  not.  In  the  lat- 
ter case,  what  the  certificate  must  contain. 

701.    Real  property  so  Bold»  by  whom  it  may  be  redeemed. 

T02.    When  it  inay  be.redeemed,  and  redemption  money. 

703w  When  judgment  debtor  or  other  redemptioner  may 
xedeexs. 

70i.  In  cajes  of  ledemptfon,  to  whom  the  ^dgmrents  are 
/  to  be  made. 

T0&.    What  a  redemptioner  must  do  in  order  to  redeem. 

%Q&»  Until  the  expiration  of  redemption  time  court  may 
restrain  waste  on  the  propexty.  Whii4r  considered 
waste. 

707.    Bents  and  profits. 

lOa.  If  purchaser  of  real  pix>perty  be  evicted  for  irregu- 
larities in  sales,  what  he  may  recover  and  trova 
whom.  When  judgment  to  be  revived.  Petitioa 
for  the  purpose,  how  and  by  whom  made. 

709.  Party  who  pays  nK»e  than  his  share  may  compel  cob> 
tribntion. 

$  681.     (^  20a.)    The  party  in  whose  faror  judgment  is 
given,  may,  a^t  any  time  within  five  years  after  the  entry  there- 
of,  have  a  writ  of  execution  issued  for  Its  enforcement. 
Stat.  1851, 83,  added  the  words  "as  prescribed  in  this  chapter." 
ftC&l.  512;  22  CaL 6il ;  2B Cal.  416;  2»Cal.  327;  90  GaL  62UM  ObI  611; 
37Cal.ll. 

<»8a.  ($  210.)  The  writ  of  execntion  must  be  issued  in 
the  namo  of  the  people,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,  and  be  directed  ta  the  sheriff,  and  it 
must  intelligibly  refer  to  the  judgment,  stating  the  court,  the 
county  where  the  judgment  roU  is  filed,  and  if  it  be  for  moner. 
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the  amount  tliereof,  and  the  amount  actually  due  ihercou,  and 
if  made  payable  ia  a  specified  kind  of  mon^  or  currency,  as 
provided  in  section  six  hundred  and  Bixty-fioven,  the  oxcH;ution 
must  also  state  the  kind  of  money  or  currency  in  which  the 
judgment  is  payable,  aad  most  require  the  sheriff  suhstanti* 
ally  ai  follows : 

L  If  it  be  against  the  property  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  satisfy  the  judgment,  \?ith  incorest, 
out  of  the  personal  property  of  such  debtor,  and  if  suf&cient 
personal  property  cannot  be  found,  then  out  of  his  real  prop- 
erty  ^  or  if  the  judgment  be  a  lien  upon  real  property,  then  out 
of  the  real  properly  belonging  to  him  on  the  day  when  the 
Judgment  was  docketed,  or  at  aiiy  tivM  ihereajler;  or  if  tha 
execution  be  issued  to  a  county  other  than  the  one  in  which 
the  judgment  waa  recovered,  on  the  day  when  the  transcript 
of  tJie  docket  was  filed  in  the  office  of  the  recorder  of  such 
county,  stating  auch  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of 
the  personal  representatives,  heirs,  devisees,  legatees,  tenants 
or  trustees,  it  must  require  the  sheriff  to  satisfy  the  judgment, 
with  interest,  out  of  such  property. 

S.  If  it  be  against  the  person  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  arrest  such  debtor  and  commit  him 
to  the  jail  of  the  county  until  he  pay  the.  judgment,  with 
interest,  or  be  discharged  according  to  law. 

■i.  If  it  be  issued  on  a  judgment  made  payable  in  a  specified 
kind  of  money  or  currency,  as  provided  in  section  six  hundred 
«nd  8izty-«even,  it  musk  also  require  the  sheriff  to  satisfy 
the  same  in  the  kind  of  money  or  ourrency  in  which  the 
judgment  is  made  payable,  and  the  sheriff  must  refuse  pay- 
ment in  any  other  kind  of  money  or  currency ;  and  in  case 
of  levy  and  sale  of  the  property  of  the  judgment  debtor  he 
must  refuse  payment  from  any  purchaser  at  such  sale  in  any 
other  kind  of  money  or  currency  than  that  specified  in  the 
execution.  The  sheriff  collecting  money  or  currency  in  the 
manner  required  by  thi^  chapter,  must  pay  to  the  plaintiff  or 
party  entitled  to  recover  the  same,  the  same  kind  of  money  or 
oonency  received  by  him,  and  in  case  of  neglect  or  refusal 
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fio  to  dOi  he  shall  be  liable  on  his  official  boxtd  to  the  judg^ 
meni  creditor  in  thi^  times  the  amount  of  the  monej  so 
collected. 

5.  If  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  must  require  the  sheriff  to  deliver  the  pos- 
session of  the  same,  describing  it,  to  the  party  entitled  thereto, 
and  may,  at  the  same  time,  require  the  sheriff  to  satisfy  any 
costs,  damages,  rents  or  profit?,  recovered  by  the  same  judg- 
ment, out  of  the  personal  property  of  the  person  against  whom 
it  was  rendeI^ed,  and  the  value  of  the  property  for  which  the 
judgment  was  rendered  to  be  specified  therein  if  a  delivery 
thereof  cannot  b6  had ;  and  if  sufficient  personal  property  can- 
not be  found,  then  out  of  the  real  property,  as  provided  in  the 
first  subdivision  of  this  section. 

'  Stat.  1851,  83-4,  contained  the  words  "the  name  of  the  parties  the 
judgment,"  after  tiie  words  "is  filed;"  also  "e*  real  property,"  after 
the  words  "tenants,"  in  subdivision 2;  and  "  particularly,"  before  "de- 
scribing it,"  in  subdivision  r>;  bat  omitted  subdivision  4;  also  the  words 
"and  if  made  payable  in  a  specified/ kind  of  money  or  currency,  as  pro- 
vided in  section  six  hundred  and  sixty-seven,  the  execution  must  also 
state  the  kind  of  money  or  currency  in  which  the  judgment  is  payable." 

Stat«  1863-^64, 688-9.  was  the  same  as  8e«tion  six  hundred  and  eighty- 
•twrs  omitting  words ita^teised  In  subdivision  1;  inserting  words  "of  real 
property."  after  "tenants,"  in.  subdivision  2;  also  word  "  partioularly,*' 
before  "  describing  it,"  in  subdiyi^ion  5. 

8  Cal.  213;  10  Cal.  404, 411.  48»;  14  Oal.  138, 232;  16  Cal.  200;  29  Cal.  227; 
38  Cal.  372. 

Writs  of  restitution  and  assistonoe:  21  CaL  87;  27  OaL  295;  29  Cal.  131, 
«64:  30  CaL  229;  31  CaL  133, 

$  683.  ($  212.)  Th6  execution  may  be  made  retatnable,  at 
any  time  not  less  than  ten  nor  more  than  sixty  days  after  its 
receipt  by  the  sheiiflf,  to  the  clerk  with  whom  the  judgment 
roll  is  filed.  When  the  execution  is  returned,  the  clerk  must 
attach  it  to  the  judgment  roll.  If  any  real  estate  be  levied 
upon,  the  clerk  must  record  the  execution  and  the  return 
thereto  at  large,  and  certify  the  same  under  his  hand  as  true 
copies,  in  a  book  to  be  called  the  "  execution  book,"  which 
book  must  be  indexed  with  the  names  of  the  plaintiffs  and 
defendants  in  execution  alphabetically  arranged,  and  kept  open 
at  all  times  during  office  hours  for  the  inspection  of  the  public, 
without  charge.    It  is  evidence  of  the  contents  of  the  originals 
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Trbenefver  they  or  any  part  thereof  may  be  destroyed  or  muti- 
lated. 

Btat  186»-'i»,  703;  stat.  18S1, 84.  omitted  oU  aftnr  **  roll  is  filed  " 

5  OaL  98 ;  6  OaL  85, 2fn :  11  CM.  238. 

($  213. )  Where  the  j  udgment  requires  the  payment 
of  monS^ii^he  delivery  of  real  or  personal  property,  the  same 
may  be  enforc^BNi^writ  of  execution ;  when  it  requires  the 
performance  of  anyollHii^t,  a  certified  copy  of  the  judgment 
may  be  served  upon  the  pan^^^^tonst  whom  the  same  is  ren- 
dered, or  upon  the  person  or  office^^^ijjred  thereby  or  bylaw 
to  obey  the  same ;  obedience  thereto  m^nfSi^^D^rced  by  the 
court,  and  after  a  final  judgment  of  partitiontliN^^rt  has 
power  to  enforce  a  severance  of  the  possession. 

Stat.  1865-'66, 703;  stat.  1851, 64,  omitted  the  last  claase 

lGaL34. 

^  685.  ($  214.,^  In  all  cases,  other  than  for  the  recovery  of 
money^the  judgment  may  be  enforced  or  carried  into  execu- 
tion after  the  lapse  of  five  years  from  the  date  of  its  entry  by 
leave  of  the  court,  upon  motion,  or  by  judgment  for  that  pur- 
pose, founded  upon  supplemental  pleadings. 

Stat.  1665-*66,704;  stat.  1851,  85,  read:  "After tho  lapse  of  flye  years 
from  the«ntry  of  judgment,  an  execution  shall  be  issued  only  by  leave 
of  the  .court,  on  motion.  Such  leave  shall  not  [be  given,  unless  it  be 
established  by  the  oath  of  the  party  or  other  proof,  that  the  judgment^ 
or  some  part  thereof,  remains  unsatisfied  and  due." 

Stat.  1361,  116.  repealed  statute  1851. 

»Cal.227;37Gal.U. 

^  686.  ($  215.)  Notwithstanding  the  death  of  a  party  after 
the  judgment,  execution  thereon  may  be  issued,  or  it  may 
be  enforced  as  follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon  the 
upplication  of  his  executor  or  administrator,  or  successor  in 
interest. 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the 
I  udgment  be  for  the  recovery  of  real  or  personal  property,  or 
tbo  enforcement  of  a  lien  thereon. 

ride  §§  669.  1S05. 

Stat.  1851, 85,  read :   **  Notwithstanding  the  death  of  a  party  after  the 
lodgment,  execution  thereon  against  his  property  may,  upon  permission 
C.  C.  P.— "»© 
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granted  by  the  probate  oourt,  be  issued.and  executed  in  the  same  man- 
ner, and  with  the  same  effect,  as  if  he  were  still  living." 

Stat.  1863-'64,  452,  read:  "  Notwithstanding  the  death  of  a  party  after 
the  judgment,  execution  thereon  may  be  issued,  in  case  of  the  death  of 
the  plaintiff,  the  same  as  if  he  were  living,  upon  the  application  of  his 
executor,  or  administrator,  or  successor  in  interest,  by  the  court  in  which 
the  judgment  was  rendered  as  exists.  And  in  case  of  the  decease  of  the 
defendant,  if  the  judgment  be  for  the  recovery  of  real  or  personal  prop- 
erty, execution  may  be  issued  and  executed  against  the  property  recov- 
ered in  the  same  manner  and  with  the  same  e^ect  as  if  he  were  stal} 
living." 

^  687.  ($  216.)  Where  the  executiou  is  against  the  prop- 
erty of  the  judgment  debtor,  it  may  be  issued  to  the  sheriff  of 
any  coimty  in  the  state.  "Where  it  requires  the  delivery  of  real 
or  personal  property,  it  must  be  issued  to  the  sheriff  of  the 
county  whore  the  property,  or  some  part  thereof,  is  situated. 
Executions  may  be  issued,  at  the  same  time,  to  different  coun- 
ties. 

$  688*  (217.)  All  goods,  chattels,  moneys  and  other  prop- 
erty, both  real  and  personal,  or  any  interest  therein  of  the 
judgment  debtor,  not  exempt  by  law,  and  all  property  and 
rights  of  property,  seized  and  held  under  attachment  in  the 
action,  are  Uable  to  execution.  Shares  and  interests  in  any 
corporation  or  company,  and  debts  and  credits  and  all  other 
property,  both  real  and  personal,  or  any  interest  in  either  real 
or  personal  property,  and  all  other  property  not  capable  of 
manual  delivery,  may  be  attached  on  execution,  in  like  man- 
ner as  upon  writs  of  attachments.  Gold  dust  must  be  returned 
by  the  officer  as  so  much  money  collected,  at  its  current  value, 
without  exposing  the  same  to  sale.  Until  a  levy,  properly  is 
not  affected  by  the  execution. 

Stat.  1862, 1568. 

Stat.  1851, 85,  read:  "All  property,  real  and  personal,  of  the  judgment 
debtor,  not  exempt  by  law,  shall  be  liable  to  exeouticm.  Until  a  levy, 
pn^perty  shall  not  be  affected  by  the  execution." 

Stat.  1854, 62,  read:  "All  goods,  chattels,  moneys,  and  other  property, 
real  and  personal,  of  the  judgment  debtor,  not  exempt  by  law,  and  all 
property  and  rights  of  property,  seised  and  held  under  attachment  in  the 
action,  shall  be  liable  to  execution. 

Until  a  levy,  property  shall  not  be  affected  by  the  execution. 

Shares  and  interests  in  any  corporation  or  company,  and  debts  and 
credits  and  other  property  not  capable  of  manual  delivery,  may  be  at- 
tached in  execution  in  like  manner  as  upon  writs  of  attachment. 
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Odd  dost  shall  be  returned  by  the  officer  as  so  muoh  money  collected, 
at  its  current  value,  without  exposing  the  same  to  sale. "  * 

3  Cal.  454;  6  Gal.  195;  7  Cal.  203, 286. 649;  6  Cal.  52;  9  Cal.  137, 143;  10  Cal. 
^:  12  Cal.  56,  191, 226;  13  GaL  15;  19CaL  109:  22  Gal.  645;  24  Cal.  419,  474; 
32  Cal.  131 ;  34  Cal.  601 ;  33  Cal.  &19. 

^  C80.  ($  218.)  If  the  property  levied  on  be  claimed  by  a 
third  person  as  his  property,  the  sheriff  may  summon  from 
his  comity  six  persons  qualified  as  jurors,  between  the  parties, 
to  tiy  the  validity  of  the  claim.  He  must  also  give  notice  of 
the  claim  and  of  the  time  of  trial  to  the  plaintiff,  who  may 
appear  and  contest  the  claim  before  the  j  ury .  The  j ury  and  the 
witnesses  must  bo  sworn  by  the  sheriff,  and  if  their  verdict  be 
in  favor  of  the  claimant,  the  sheriff  may  relinquish  the  levy, 
unless  the  judgment  cred^.lor  give  him  a  sufficient  indemnity 
for  proceeding  thereon.  The  fees  of  the  jury,  the  sheriff  and 
the  witnesses  must  be  paid  by  the  claimant  if  the  verdict  be 
against  him ;  otherwi  e,  by  the  plaintiff.  Each  party  must  de- 
posit with  the  sheriff,  before  the  trial,  the  amount  of  his  fees 
uid  the  fees  of  the  jury,  and  the  sheriff  must  pay  the  same  to 
the  prevailing  party. 

Stat.  1851, 85,  substituted  for  the  last  sentence,  the  words:  "On  the 
bial,  the  defendant  and  the  claimant  may  be  examined  by  the  plaintiff 
as  witnesses." 

8  CaL  29 :  10  CaL  175, 191 ;  14  GaL  49 ;  24  OaL  425 ;  28  Gal.  123 ;  34  CaL  633 ; 
O  Cal.  703. 

Villa  V.  Pico,  April  term,  1871. 

NoUoe  and  demand:  1  Gal.  160;  6 pal.  44,512;  12  CaL  75;  23  CaL  359;  26 
GaL  »14;  30  Cal.  191 ;  38  GaL  584. 

$  690.     The  following  property  is  exempt  from  execution, 
except  as  herein  otherwise  specially  provided  : 

1.  Chairs,  tables,  desks  and  books,  to  the  value  of  two 
hundred  doUars,  belonging  to  the  judgment  debtor  ; 

2.  Necessary  household,  table  and  kitchen  furniture  be- 
longing to  the  judgment  debtor,  including  one  sewing  machine,  t 
stoves,  stove-pipes  and  stove  furniture,  wearing  appaicl,  beds, 
bedding,  and  bedsteads,  provisions  actually  provided  for  indi- 
vidual or  family  use,  sufficient  for  three  months,  76and  three 
cows  and  tlieir  sucking  calves,  four  hogs  with  their  sucking 
l)igs,  and  food  for  such  cows  and  hogs  for  one  month^e. 

3.  Thefarmingutensilsorimplementsof  husbandry  of  the 
judgment  debtor;  also,  two  oxen,  or  two  horses,  or  two  mules, 
and  their  harness,  one  cart  or  wagon,  and  food  for  such  oxen, 


lorseSjOr  mules,  for  one  month;  also,  all  seed,  grain,  or  vege- 
tables  actually  provided,  reserved,  or  on  hand  for  the  pur- 
pose of  planting  or  sowing  at  any  time  within  the  ensuing  six 
months,  not  exceeding  in  value  the  sum  of  two  hundred  dol- 
lars ; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  neces- 
sary to  carry  on  his  trade;  the  notarial  seal,  records  "'Cand 
office  furniture'^  of  a  notary  public;  the  instruments  and  chest 
of  a  surgeon,  physician,  surveyor,  or  dentist,  necessary  to  the 
exercise  of  tlieir  profession,  with  their  professional  libraries 
'%nd  necessai-y  oflfifce  furniture'^6;  tlie  professional  libraries  of 
attorneys,  judges,  ministers  of  tlie  gospel,  jeeditors,  school 
teachers  and  music  teachers,  and  their  nec<;ssary  office  furni- 
ture; also,  the  musical  instruments  of  music  teachers  actually 
used  by  them  in  giving  instructions^S; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  sum  of  five  hundred  dollars;  also,  his  sluices,  pipes,  hose, 
windlass,  derrick,  cars,  pumps,  tools,  implements,  and  appli- 
ances necessary  for  carrying  on  any  mining  operations,  not 
exceeding  in  value  the  aggi-egate  sum  of  five  hundred -dollars; 
and  two  horses,  mules,  or  oxen,  with  their  harness,  and  food 
for  such  horses,  mules,  or  oxen  for  one  month,  when  neces- 
sary to  be  used  in  any  whim,  mndlass,  derrick,  car,  pump,  or 
hoisting  gear;  ^%nd  also  his  mining  claim  actually  worktd  by 
him,  not  exceeding  in  value  the  sum  of  one  thousand  dollars76; 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  harness, 
and  one  cart  or  wagon,  one  dray  or  truck,  one  coup6,  one  hack 
or  carriage,  for  one  or  two  horses,  by  the  use  of  which  a  cart- 
man,  drayman,  truckman,  huckster,  peddler,  hackman,  team- 
ster, or  other  laborer  habitually  earns  his  living;  and  one 
horse,  with  vehicle  and  harness  or  other  equipments,  used  by 
a  physician,  surgeon,  or  minister  of  the  gospel,  in  making  bis 
professional  visits,  with  food  for  such  oxen,  horses,  or  mules 
for  one  month ; 

7.  Poultry,  not  exceeding  in  value  76twenty-five  dollars^; 

8.  The  earnings  of  the  judgment  debtor  for  his  personal 
services,  rendered  at  any  time  within  thirty  days  next  pre- 
ceding the  levy  of  execution  or  attachment,  when  it  appears 
by  the  debtor's  affidavit,  or  otherwise,  that  such  earnings  are 
necessary  for  the  use  of  his  family,  residing  in  this  state,  sup- 
ported wholly  or  in  part  by  his  labor,  wbut  where  del^  are 
incurred  by  any  such  person  or  his  wife  or  family  for  tht  com- 
mon necessaries  of  life,  the  one  half  of  such  earnings  above 
mentioned  are,  nevertheless,  subject  to  execution,  ^[amish- 
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9.    The  shares  held  hy  a  member  of  a  homestead  associatkm 
duly  incorporated,  not  exceeding  in  value  one  thouMod  dot-        ^ 


lars,  if  the  person  holding  the  shares  is  not  the  owner  of  »  ^ 

homestead  under  the  laws  of  this  state;  "all  the  nautical  in- 
struments and  wearing  apparel  of  any  master,  officer,  or  se*- 
man  of  any  steamer  or  other  vesseH*:  J 

10.    All  moneys,  benefits,  privileges,  or  immunities  accm-         \^ 
ing.  or  in  any  manner  growing  out  of  any  life  insurance  on         ,^ 
the  life  of  the  debtor,  made  in  any  company  incorporated 
under  the  laws  of  this  state,  if  the  annual  premiums  paid  do 
not  exceed  five  hundred  dollars ;  ti- 

ll. All  fire  engines,  hooks  and  laaaers,  witn  tne  cans, 
tmcks,  and  carriages,  hose,  buckets,  implements,  and  appar 
ratuB  thereto  appertaining,  and  all  furniture  and  uniforms  of 
any  fire  company  or  department  organized  under  any.  law  of 
this  state ; 

12.  All  arms,  uniforms,  and  accoutermonts  required  by 
law  to  be  kept  by  any  person,  f^nd  also  one  gun  to  be  selected 
by  the  debtor^; 

13.  All  court-houses,  jails,  public  offices  and  buildings, 
lots,  grounds,  and  personal  property;  the  fixtures,  furniture, 
books,  papers,  and  appurtenances  belonging  and  pertaining 
to  the  jail  and  public  offices  belonging  to  any  county  or  to  any 
city  and  county  of  this  state ;  and  all  cemeteries,  public 
squares,  parks  and  places,  public  buildings,  town  halls,  mark- 
ets, buildings  for  the  use  of  fire  departments  and  military 
organizations,  and  the  lots  and  grounds  thereto  belonging  and 
appertaining,  owned  or  held  by  any  town  or  incorporated  city, 
or  dedicated  by  such  town  or  city  to  health,  ornament  or  pub- 
lic use,  or  for  the  use  of  any  fire  or  military  company  organ- 
ized under  the  laws  of  this  state. 

No  article,  however,  or  species  of  property  mentioned  in 
this  section  is  exempt  from  execution  issued  upon  a  judgment 
recovered  for  its  price,  or  upon  a  judgment  of  foreclosure  of  a 
mor^^agc  thereon. 

Sec.  2.  An  act  entitled  an  act  to  amend  an  act  entitled  an  act  to  reg- 
nlate  .proceedings  in  civil  cases  in  the  courts  of  justice  in  this  state, 
pasaed  April  29th,  1851,  approved  April  1, 1872,  is  hereby  repealed.  [Took 
effect  April  1, 1876.  ] 

Uf«    UtM/MU/e,    UCIUU5UI5  bU   bUO  JUU^lUt^iAU  v&v»/M\/«.. 
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2.  hooeaasay,  household,  table,  and  kijpheu  famiiare  be> 
longing  to  the  judgment  debtor,  including  one  sewing  machine^ 
stoves,  stove-pipes  and  stove  furniture,  wearing  apparel,  beds, 
bedding  and  bedsteads,  provisions  actually  provided  for  indL 
vidual  or  family  use  sufficient  for  iJiree  months,  and  two  coim 
and  their  sucking  calves,  and  food  for  such  cows  for  one  months 

3.  The  farming  utensils  or  implements  of  husbandry  of  the 
judgment  debtor ;  also,  two  oxen,  or  two  horses,  or  two  mules, 
and  their  harness,  four  cows  with  their  sucking  calves.  Jive 
head  of  hogs,  two  dozen  domestic  fowls,  one  cart  or  wagon,  and 
food  for  such  oxen,  Jiorses,  muies,  cows,  hogs  or  fowls  for  one 
month;  also,  all  seed  grain  or  vegetables  actually  provided, 
reserved,  or  on  liand  for  the  purpose  of  planting  or  sowing  at 
any  time  within  the  ensuing  six  months,  not  exceeding  in  value 
the  sum  of  two  hundred  dollars. 

i.  The  tools  or  implements  of  a  mechanio  or  artisan  neces- 
sary  to  carry  on  his  trade ;  the  notarial  seal  and  records  of  a 
Notary  Public;  the  instruments  and  chjBst  of  a  surgeon,  phy- 
sician, surveyor  or  dentist,  necessary  to  the  exorcise  of  their 
profession,  with  their  scientific  and  professional  libraries ;  the 
l*w  libraries  of  attQme3rs  and  counsel(M*s,  and  the  libraries  of 
ministers  of  the  gospel,  editors,  school  teachers,  and  prof  essors. 
of  musio ;  aJso^  ifie  musical  iihstxuraents  of  a  professor  of 
music, 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  sum  of  five  hundred  dollars ;  also  lus  sluices,  pipes,  ho8e» 
windlass,,  derrick,  oars,  pumps,  tools.  Implements,  and  appli^ 
anc^s,  necessary  for  carrying  on  any  kind  of  mining  operations » 
not  exceeding  in  value  the  aggregate  sum  of  five  hundred  dollars ; 
and  two  horses,  mules  or  oxen,  with  their  harness ;  and  food  for 
such  horses,  mules,  or  oxen,  for  one  month,  when  necessary 
to  bo  used  in  any  whim,  windlass,  derrick,  car,  pump,  or  hoists 
ing  gear ;  and  aiao,  his  mimng  ciaim  actwUly  worked  hy  him, 
not  exceeding  in  value  the  sum  of  one  Viousand  dollars. 

6.  Two  oxen,  two  hor«>a,  or  two  mules,  and  their  harness ; 
and  one  cart  or  wi^n,  one  dray  or  truck,  one  coupee,  one 
hack  or  carriage  for  one  or  two  horses,  by  the  use  of  which  a 
cartman,  drayman,  truckman,  huckster,  x>eddlcr,  hackman> 
teamster,  or  other  laborer  habitually  earns  his  living  j  and  onQ 


bono;  irith.  Teldcle  «nd  iuumeeg  (ht  other  eqaipmenis,  used  by 
ft  physician,  surgeon,  or  minister  of  the  gospel,  in  maMng  his 
professional  visits ;  with  food  for  such  oxen,  horses  or  mules, 
for  one  month. 

7.  All  fire  engines,  hooks  and  ladders,  -with  the  carts,  trucks^ 
and  carriages,  hose,  buckets,  implements  and  apparatus  thereto 
i^portaining,  and  all  furniture  and  uniforms  of  any  fire  com- 
pany or  department  organized  imder  any  law  of  this  state. 

8.  All  arms,  uniforms,  and  accoutrements,  required  by  law 
to  be  kept  by  any  person,  and  one  slwt  or  rifle  gun, 

9.  All  court-houses,  jails,  public  offices  and  buildings,  lots, 
grounds  and  personal  property,  the  iixtares,  furniture,  books, 
papers  and  appurtenances  belonging  ?nd  pertaining  to  the 
oourt-house,  jail  and  public  offices,  belonging  lo  any  county  of 
this  state ;  and  all  cemeteries,. public  sqaaic^  and  2>laoes,  pub- 
lic buildings,  town  halls,  mai'kets,  buildings  for  the  use  of  fire 
departments  and  military  organizsitions,  and  the  lots  and 
gromids  thereto  belonging  and  appertaining,  owned  or  lield  by 
any  town  or  incorporated  city,  or  dedicated  by  such  town  or 
oity  to  health,  ornament  or  public  use,  or  for  the  use  of  any 
fire  or  military  company  organized  ruder  the  laws  of  this 
state ;  but  no  article  or  species  of  property  menticned  in  this 
aectioa  is  exempt  from  execution  issued  upon  a  judgment 
recovered  for  its  price,  or  upon  a  mortgage  thereon. 

10.  The  earnings  of  the  judgment  debtor  for  his  personal 
fierrices  rendered  at  any  time  within  thirty  days  next  preced- 
ing the  levy,  execution  or  levy  of  attachment,  when  it  appeai^i 
by  the  debtor's  affidavit,  or  otherwise,  that  such  earnings  ara 
necessary  for  the  use  of  his  family  residing  in  this  state,  sup- 
pfMrted  wholly  or  in  part  by  hia  labor. 

11.  The  shares  field  hy  a  member  of  a  Jidmestead  association^ 
duly  inoorporatedy  not  exceeding  in  value  one  thousand  dollars^ 
if  the  person  holding  the  shares  is  not  the  ovoner  of  a  Jiomestead 
under  Hie  laios  of  this  state;  aU  the  naiUioal  instrwr^nts  and 
wearing  apparel  of  any  master,  ojfieer  or  seaman,  of  any 
fteamer,  or  oilier  vessel, 

(  t2«   This  Act  shall  take  effect  inuQedi«tely. 
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Stat.  ISea-TO,  384,  omitted  the  words  UcOMud  in  subdivisions  2, 4, 5, 7,8, 
10  and  11 ;  bat  inserted  in  subdivision  3,  the  portion  of  subdivision  7,  not 
Ualidaed. 

Stat.  1863-'64, 523,  read  "  one  hundred  "  instead  of  "  two  hundred  "  in 
subdivision  1 ;  omitted  the  Ualicised  words  in  subdivision  2 ;  inserted  the 
words  "  four  cows  "  between  "  harness  "  and  "  one  cart,"  and  the  word 
"cows "between  "horses"  and  "or  mules," in  subdivisions;  omitted 
Ualicised  words  in  subdivision  4 ;  omitted  the  words  "  one  dray,  or  truck' 
one  coupee,  one  hack  or  carriage  for  one  or  two  horses ; "  also  the  words 
"drayman,"  "truckman,"  "hackman,"  in  subdivision  6;  also  omitted 
subdivisions  7,  8, 10  and  11. 

Stat.  1862,  573,  read  "one  hundred"  instead  of  "two  hundred"  in  sub- 
division 1 ;  omitted  the  italidaed  words  in  subdivision  2 ;  inserted  the  words 
"  two  cows  "  between  "  harness  "  and  "  one  cart,"  also  the  word  "  cows  " 
between  "horses' '  and  "or  mules"  in  subdivision  3 ;  omitted  the  UaUdsed 
words  in  subdivision  4,  and  substituted  therein  for  all  following  the  words 
*'their  profession,"  the  words  "with  the  professional  library,  and  the  law 
libraries  of  anattorney  and  counsellor;"  substituted  for  subdivision  5> 
the  words :  "  Tlie  tent  and  furniture,  including  a  table,  camp  stools,  bed 
and  bedding  of  a  miner ;  also,  his  rocker,  shovels,  spades,  wheelbarrows* 
pumps  and  other  instruments  used  in  mining,  with  provisions  necessary 
for  his  support  for  one  month."  Omitted  from  subdivision  6,  the  words 
"  one  dray,  or  truck,  one  coupee,  one  hack  or  carriage  for  one  or  two 
horses,"  also  the  words  " drayman,"  "truckman,"  "huckster,"  "ped- 
dler," "  hackman,"  also  the  words  "and  harness  or  other  equipments," 
and  the  words  " or  minister  of  the  gospel;"  omitted  subdivisions 7,  8, 
9, 10  and  11.  Omitted  in  subdivision  12,  the  words  "  hooks  and  ladders," 
"trucks  and  carriages,"  "implements,"  "and  all  furniture  and  uni- 
forms ; "  omitted  in  subdivision  14,  the  words  "  and  military  organiza- 
tions," "or  for  the  use  of  any  fire  or  military  company  organized  under 
the  laws  of  this  state." 

Stat.  1854, 62,  was  tbe  same  as  stat.  1862,  omitting  from  subdivision  3 
thereof,  the  words  following  "  one  month  "  in  subdivision  9,  gupra ;  also 
from  subdivision  9  thereof,  (which  corresponded  with  subdivision  14, 
$upra);  the  words  "  the  fixtures,  furniture, books,  papers,  and  appurten- 
ances, belonging  and  pertaining  to  the  court-house,  jail,  and  publio 
offices." 

Stat.  1851,  85,  was  the  same  as  stat.  1854,  omitting  in  subdivisions 
thereof,  the  words  "two  cows ;"  also  subdivisions  7  and  9  thereof,  which 
corresponded  with  subdivisions  12  and  14,  euprti. 

A  provision  was  made  by  stat.  1863-'61,  92,  as  follows :  "  In  addition  to 
the  property  now  exempted  by  law  from  sale  or  levy  on  execution,  there 
shall  be  exempted  one  sewing  machine,  of  a  value  not  exceeding  one 
hundred  dollars,  in  actual  use  by  each  debtor  or  the  family  of  the 
debtor." 

A  provision  was  made  by  stat.  1865-'66, 271.  as  follows:  "  The  law  libra- 
ries of  federal  and  state  judges  of  courts  of  record  shall  be  exempt 


225  EXBCUTZOIT.  (  691 

from  ezeontion  in  all  oaaes  exoept  upon  a  judgment  recoTered  for  the 
purchase  money  thereof,  or  upon  a  mortgage  thereon." 

Stat.  1861.572,  %  21,  for  incorporating  homestead  associations,  read: 
**  The  shares  held  by  the  members  of  all  associations  incorporated  nn- 
der  the  provisions  of  this  act,  together  with  any  amonnts  of  deposits  or 
assessments,  shall  be  exempt  from  attachment,  or  sale,  on  execntion  for 
debt,  to  an  extent  not  exceeding  one  thoosand  dollars  in  such  shares 
deposits,  or  assessments,  at  their  par  value ;  Provided,  the  person  holding 
such  shares  is  not  the  owner  of  a  homestead  under  tiie  homestead  laws 
of  this  stote." 

Stat.  1868, 444,  §  10,  exempted  the  seal,  registers,  and  official  documents 
of  notaries  public 

Statu  1868,  SOO,  read:  "No  money,  benefit,  right,  privilege  or  immunity 
acondng  or  in  any  manner  whatever  growing  out  of  any  life  insuranoe 
on  the  life  of  the  debtor,  made  in  any  insurance  company  incorporated 
under  the  laws  of  this  state,  shall  be  subject  to  levy  under  attachment 
or  execution,  or  under  any  original,  mesne  or  final  process  whatever 
against  such  debtor,  or  to  be  taken,  sequestered  or  reached  by  any  pro> 
oeecUng  sui^lementaiy  to  execution  or  other  like  proceeding;  provided, 
however,  this  exemption  shall  not  extend  beyond  such  moneys,  benefits, 
rights,  privileges  and  immunities  as  have  been  or  might  have  been  se- 
cured by  the  payment  of  an  annnal  premium  not  exceeding  five  hundred 
dollars." 

22  CaL  608;  39  Gal.  703. 

Sub-division  1 :  38C!aL384. 

Sttb-diyibion  2 :  15  OaL  266 ;  38  Cal.  884. 

Sub-division  3:  22 Cal.  506;  23 Col. 78;  SB GaL tti. 

Sub-division  4:  34  Cal.  302;  38  Cal.  384 

Sub-division  5:  38  OaL  384. 

SuB-DiVKioN  6:  5 CaL  418;  10  Cal.  893;  34 Oid.  302;  18 Oal.  861 

Sub-division  10:  37  Cal.  97. 

Sub-division  11:  86  Cal.  549;  McCullough  v.  Clark,  April  term,  1871. 

^^  ($  220.)  The  sheriff  must  execute  the  writ  against 
the  pfx^iij^of  the  judgment  debtor,  by  levying  on  a  sufficient 
amount  of^^n^rty,  if  there  be  sufficient ;  collecting  or  gelling 
the  things  in  actioSl^^Kl  selling  the  other  property,  and  paying 
to  the  plaintiff  or  his  aifil^i^pv  so  much  of  the  proceeds  as  will 
satisfy  the  judgment ;  any  excSll^nthe  proceeds  over  the  judg- 
ment and  the  sheriff's  fees  must  b^H^jTrned  to  the  judgment 
debtor.  When  there  is  more  property  o^H^ndgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  m^S^riff 's  fees, 
within  the  view  of  the  sheriff,  he  must  levy  only  o^s^lii^part 
of  the  property  aa  the  judgment  debtor  may  indicate. 
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Stat.  1851, 86,  contained  the  words  "  or  depdsitiii?  the  amount  with  the 
olerk  of  the  court,"  before  "  any  excess;"  also  added,  "provided,  that  the 
jadgment  debtor  be  present  at.  and  indicate  at  the  time  of  the  levy,  such 
part;  and  provi'ied,  that  the  property  indicated  be  amply  sufficient  to 
satisi^  such  judirment  and  fees." 

Q  Gal.  49, 196;  10  Cal.  487 ;  38  Gal.  652;  38  Cal.  6S4. 

On  personal  property:  7  Cal.  549:  12  Cal.  230,  478;  14  GaL 48;  23-Ctf. 
100;  25  Gal.  563:  34  Gal.  87. 

On  real  estate :  37  Gal.  130 ;  38  Gal.  652. 

As  a  satisfaction  of  judgment:  8  Gal.  SO;  82  OaL  185. 

Glark  v.  Sawyer,  April  term.  1870. 

Kenyon  v.  Quinn,  April  term,  1871. 

Howe  ▼.  Union  Insurance  Gompany,  January  term,  1872. 

^93.  ($  221.)  Before  the  sale  of  property  on  execution, 
notic^^ereof  must  be  given,  as  follows : 

1.  InSftse  of  perishable  property:  by  posting  written  notice 
of  the  timlLand  place  of  sale  in  three  public  places  of  the 
township  or  clfa[  where  the  sale  is  to  take  place,  for  such,  time 
as  may  be  reasofli^le,  considering  the  character  and  condition 
of  the  property. 

2.  In  case  of  other^j|ersonal  property :  by  posting  a  similar 
notice  in  three  public  pls^  in  the  township  or  city  where  the 
sale  is  to  take  place,  not  leSl^an  five  nor  more  than  ten  days 
successively. 

3.  In  case  of  real  property :  ^>br  posting  a  similar  notice, 
particularly  describing  the  proper^^or  twenty  days  success- 
ively, in  three  public  places  of  the  tow||8hip  or  city  wh^re  the 
property  is  situated,  and  also  when  the  pcperty  is  to  be  sold, 
and  publishing  a  copy  thereof,  once  a  week  fol^io  same  period, 
i^  some  newspaper  published  in  the  county,  ifffl|cre  be  one. 

4.  When  the  judgment  under  which  the  propert^H  to  be  sold 
is  made  payable  in  a  specified  kind  of  money  or  cum|ncy,  the 
several  notices  required  by  this  section  must  state  the  a|nd  of 
money  or  currency  in  which  bids  may  be  made  at  such  ffl|Je, 
which  must  be  the  same  as  that  specified  in  the  judgment. . 

Stat.  18G),  689. 

Stat.  18^1,  66,  omitted  subdivision  4,  and  the  words  "some"  and  "pub- 
lished" in  subdivision  3. 

$  698.  ($  222.)  An  officer  selling  without  the  notice  pre- 
scribed by  the  last  section  forfeits  five  hundred  dollars  to  the 
aggrieved  party,  in  addition  to  his  actual  damages ;  and  a  per- 


227  EXECXmON.  $$  604-695 

Bdn  wilfaUy  taking  down  or  defacing  the  notice  posted,  if  done 
before  the  sale  or  the  satisfaction  of  the  judgment  (if  the  judg- 
ment be  satisfied  before  sale) ,  forfeits  five  hundred  dollars. 
6  CaU  47;  22  Gal.  264. 

$  694.  (§  223.)  All  sales  of  property  under  execution  must 
be  made  at  auction  to  the  highest  bidder,  between  the  hours  oi 
nine  in  the  morning  and  five  in  the  afternoon.  After  sufficient 
property  has  been  sold  to  satisfy  the  execution,  no  more  can  be 
sold.  Neither  the  officer  holding  the  execution  nor  his  deputy 
can  become  a  purchaser  or  be  interested  iu*  any  purchase  at 
such  sale.  When  the  sale  is  of  personal  property,  capable  of 
manual  delivery,  it  must  be  within  view  of  those  who  attend  the 
sale,  and  be  sold  in  such  parcels  as  are  likely  to  bring  the  high- 
est price ;  and  when  the  sale  is  of  real  property,  consisting  of 
several  known  lots  or  parcels,  they  must  be  sold  separately ;  or 
when  a  portion  of  such  real  property  is  claimed  by  a  third  per- 
son, and  he  requires  it  to  be  sold  separately,  such  portion  must 
be  thus  sold.  The  judgment  debtor,  if  present  at  the  sale,  may 
also  direct  the  order  in  which  property,  real  or  personal,  shall 
be  sold,  when  such  property  consists  of  several  known  lots  or 
parcels,  or  of  articles  which  can  be  sold  to  advantage  sep- 
arately, and  the  sheriff  must  follow  such  directions. 

19  Cal.  120 ;  30  Cal.  591 ;  34  Cal.  301 ;  36  CaL  446;  38  Gal.  377. 

Foster  v.  Coronel,  October  term,  1867. 

McKenzie  v.  Dickinson,  January  term,  1872. 

Sale  of  land  in  gross :  6  Gal.  47 ;  11  CaL  20 ;  21  OaL  07. 

Officer  not  to  become  purchaser :  30  Cal.  991. 

Statute  is  directory :  38  Cal.  654. 

Sale  not  affected  by  return  of  sheriff:  5  Cal.  56 ;  6  Cal.  290 :  38  CaL  &k 

Sale  tmder  void  judgment:  8  Cal.  502;  38  Cal.  436 

{95.  (5  224.)  If  a  purchaser  refuse  to  pay  the  amount  bid 
byhiah^NHBioperty  struck  off  to  him  at  a  sale  under  execution, 
the  officer  ma^^liii^ell  the  property  at  any  time  to  the  high- 
est bidder,  and  if  an^DlB^j^ccasioned  thereby,  the  officer 
may  recover  the  amomit  of  sucbr"Wt^with  costs,  by  motion, 
npon  previous  notice  of  five  days  In  fiiinMi^m^iiii  I  or  before 
asy  justice  of  the  peace,  if  the  same  does  not  rTnTrtliy  jiirin 
diction. 

60aL66;60aL91;8  0al.2S;90Bl.93:160al.5e4:  22  Cal.  512. 
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($  225.)  Such  oourt  of  justice  must  proceed  in  a 
Bummary'^&ftiiS^j^Dd  give  judgment,  and  issue  execution 
therefor  forthwith/DS^hl^efendant  may  claim  a  jury ;  and 
the  same  proceedings  may  l>e  llaft  tmajpst  any  subsequent  pur- 
chaser who  refuses  to  pay,  and  the  offioe^£s^^  his  discre- 
tion, thereafter  reject  the  bid  of  any  person  so  re] 
22  Cal.  263,  512. 

$  697.  (§  226.)  The  two  preceding  sections  must  not  be 
construed  to  make  the  officer  liable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and  the 
amount  collected  from  the  purchaser  refusing  to  pay. 

$  698.  ($  227.)  When  the  purchaser  of  any  personal  prop- 
erty capable  of  manual  delivery  pays  the  purchase  money,  the 
officer  making  the  sale  must  deliver  to  the  purchaser  the  prop- 
erty, and,  if  c^ised,  •xecute  and  deliver  to  him  a  certificate  of 
the  sale.  Such  certificate  conveys  to  the  purchaser  all  the 
right  which  the  debtor  had  in  such  property  on  the  day  the 
execution,  or  attachment  was  levied. 

Stat.  1851,  87,  inserted  words  "and  payment"  after  "of  the  sale;'* 
also,  "  title  and  interest "  after  "  right ; "  also  "  and  to  "  after  "  had  in." 

12  Gal.  474. 

$  699.  ($  228.)  When  the  purchaser  of  any  personal  prop- 
sonal  property  not  capable  of  manual  delivery  pays  the  purchase 
money,  the  officer  making  the  sale  must  execute  and  deliver  to 
the  purchaser  a  certificate  of  sale.  Such  certificate  conveys  to 
the  purchaser  all  the  right  which  the  debtor  had  in  such  prop- 
erty on  the  day  the  execution  or  attachment  was  levied. 

Stat.  1851, 88,  inserted  same  words  in  same  places  as  indicated  nnder 
foregoing  section. 

18 Cal.  436;  23  CaL  361;  25  0aL  6!^;  29  Cal.  472;  34  Cal. 87. 

$  700.  ($  229.)  Upon  a  sale  of  real  property,  the  ^rehaser 
is  substituted  to  and  acquires  all  the  right,  title,  interest  and 
claim  of  the  judgment  debtor  thereto ;  and  when  the  estate  is 
less  than  a  leasehold  of  two  years'  unexpired  term,  the  sale  is 
absolute.  In  all  other  cases,  the  property  is  subject  to  redemp- 
tion, 38  provided  in  this  chapter.  The  officer  must  give  to  the 
purohaser  a  certificate  of  sale,  containing^ 
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1.  A  partionlar  description  of  the  real  property  sold. 

2.  Tho  price  bid  for  each  distinct  lot  or  parcel. 
8.  The  whole  price  paid. 

4.  When  subject  to  redemption,  it  must  be  so  stated. 

And  when  the  judgment,  under  which  the  sale  has  been 
made,  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  certificate  must  also  show  the  kind  of  money  or 
currency  in  which  such  redemption  may  be  made,  which  must 
be  the  same  as  that  specified  in  the  judgment.  A  duplicate  of 
such  certificate  must  be  filed  by  the  officer  in  the  ofilce  of  the 
recorder  of  the  county. 

Stftt.l86S-'64,639. 

Stat.  1862,  S69,  same  as  above,  omitting  all  the  words  after  subdivision 
4,  except  the  last  sentence;  stat.  1851,88,  omitted  the  words  "the  pur- 
chaser is  snbstituted,  and  acquires  all  the  right,  title,  interest  and  claim 
of  the  judgment  debtor  thereto ; "  and  also  omitted  all  the  words  after 
subdivision  4,  except  the  last  sentence. 

% CaL  S96;  4  Oal.  131, 196;  5  Cal. 392;  6  Cal.  173 ;  9  Gal.  36& 

Certificate : '  8  Cal.  406 ;  30  Cal.  137. 

Property  subject  to  redemption:  5  Cal.  403;  6  Cal.  173;  9  Cal.  413;  11 
Gal.  317 ;  15  Cal.  526 ;  16  Cal.  5S0 ;  21  Cal.  112, 623 ;  22  Cal.  650 ;  23  Cal.  22 ;  38 
CaL  439;  40  Cal.  237;  Middleton  v.  Guy,  October  term,  1855,  not  reported. 

SUB-prvisiON  3:   11  Cal.  26. 

Title  acquired  at  sale:  9  Cal.  117;  10  Cal.  530;  12  Cal.  133;  14  Oal.  676; 
16  Cal.  469;  17  Cal.  56;  21  Cal.  220 ;  26  CaL  658 ;  27  CaL  299;  30 Col.  187 ;  31 
OaL  296,  994;  36  Cal.  397;  38  Cal.  425,  438, 654;  Kenyon  v.  Quinn,  April  T., 
1871,  and  see  citations  under  §  703. 

$  701.  ($  230.)  Property  sold  subject  to  redemption,  as 
prorided  in  the  last  section,  or  any  part  sold  separately,  may 
be  redeemed  in  the  manner  hereinafter  provided,  by  the  fol- 
lowing persons,  or  their  successors  in  interest : 

1.  The  judgment  debtor,  or  his  successor  in  interest,  in  the 
whole  or  any  part  of  the  property. 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on  the 
property  sold,  or  on  some  share  or  part  thereof,  subsequent  to 
that  on  which  the  property  was  sold.  The  persons  mentioned 
in  the  second  subdivision  of  this  section  are,  in  this  chapter, 
termed  redemptioners. 

Who  entitled  to  redeem :  2  Cal.  407,  590 ;  4  Cal.  131 ;  10  Cal.  317, 547 ;  13 
OU.  sn ;  14  CaL  564 ;  15  CaL  610, 526 ;  16  CaL  590 ;  21  Gal.  108 ;  23  CaL  82 ;  27 
OaL  371:  28  Oal.  204;  35 Cal.  722;  37  Cal.  135;  38  OaL  489;  40 CaL  237. 

on  Fid0«S346,347. 
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ml  ^^^^^'^P*^^"^'  together  with  the  amount  of  a^;  a^es^ 

ment  or  texes  which  the  purchaser  may  have  paid  iZlZ 

Tl^ZT'  *"^^"*^^^«*  on  such  amount,  and  i^he  pu  " 
chafer  be  also  a  creditor,  having  a  prior  lien  to  that  ofThe 
^emptioner,  other  than  the  judgment  under  whtch  such 
purchase  w^  made,  the  amount  of  such  lien,  with  inLresf 
[Approved  February  15,  1876. 1  ui^erest. 

Stat.  I85I,  83,  usea  "  eigtitwu     tu^v^^^ 

words  "  other  than  the  judgment  nnder  which  each  purchase  was  made." 
Stat.  1850, 139,  was  same  as  section  702,  substituting  for  the  last  clause 
beginning  with  the  words  "  and  if,"  the  words:  "After  the  sale  of  any 
rcM  estate,  the  judgment  under  which  such  sale  was  had  shall  cease  to 
be  a  lien  upon  such  real  estate. " 

U  Cal.  20 ;  3  Cal.  298 ;  14  Cal.  54, 563 ;  17  Cal.  484 ;  21  Cal.  392;  37  Oal.  185* 
Payment  under  protest:  9  Cal.  416;  14  Cal.  240. 

J'Oa.  ($232.)  If  property  be  so  redeemed  byaredemp- 
tionel^ither  the  judgment  debtor  or  another  redemptioner 
may,  wnhin  sixty  days  after  the  last  redemption,  again  redeem 
it  from  th^^t  redemptioner,  on  paying  the  sum  paid  on  such 
last  redemptMlL  with  four  per  cent,  thereon  in  addition,  and 
the  amount  of  al^^assessment  or  taxes  which  the  last  redemp- 
tioner may  have  paid  thereon  after  the  redemption  by  him, 
with  interest  on  such  amount,  and  in  addition  ^e  amount  of 
any  liens  held  by  said  lasS^emptioner  prior  to  his  own,  with 
interest;  the  judgment  unattr  which  the  property  was  sold 
need  not  be  so  paid  as  a  lien.  T^e  property  may  be  again,  and 
as  often  as  the  debtor  or  a  redempuo^r  is  so  disposed,  redeemed 
from  any  previous  redemptioner,  win|m  sixty  days  after  the 
last  redemption,  with  four  per  cent,  the^on  in  addition,  and 
the  amount  of  any  assessments  or  taxes  whioi^he  last  previous 
redemptioner  paid  after  the  redemption  by  hiWwith  interest 
thereon,  and  the  amount  of  any  liens,  other  thann^)  judgment 
under  which  the  property  was  sold,  held  by  the  laS^edemp- 
tioner  previous  to  his  own,  with  interest.  Notice  of  ndemiH 
tlon  must  be  given  to  the  sheriff.  If  no  redemption  be  nl^e 
within  six  months  after  the  sale,  the  purchaser,  or  his  assignc 
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l»m«^iged  to  a  conveyance ;  or,  if  so  redeemed,  wbenerer  sixty 
da3n9na^^iSQged,  and  no  other  redemption  has  been  made, 
and  notice  thereo^Siiij^^tnd  the  time  for  redemption  has  ex- 
pired, the  last  redemptiondl^a^usassignoe,  is  entitled  to  a 
sheriff's  deed.  If  the  debtor  ii  iTmTrm  ^j  liiiiii  before  the 
time  for  redemption  expires,  the  effect  of  theBlEMt^Sg^^^ 
and  he  is  restored  to  his  estate.  ^^^^^ 

Stat.  1860,  902,  same,  omitting  the  Ualidaed  "and"  which  is  plaoed  after 
*'■  expired." 

Stat.  1851, 88,  contained  "six"  instead  of  "four;"  also  words  on  pay- 
ing  the  sum  paid  oa  the  last  provioos  redemption,"  after  "  the  last  re- 
demption," where  they  occur  the  second  time ;  also  omitted  the  words 
'*  the  judgment  under  which  the  property  was  sold  need  not  he  so  paid 
as  a  lien;"  also  the  words  "other  than  the  judgment  under  which  the 
property  was  sold;"  also,  "or  his  assignee;"  also  the <to7iciMd  "  and  " 
which  is  placed  after  "  expired." 

Stat.  1859, 140,  same  as  ahove  section  703,  omitting  words  "  and  in  ad- 
dition the  amount  of  any  liens  held  by  said  last  redemtioner  prior  to  his 
own,  with  interest ;  the  judgment  under  which  the  property  was  sold 
need  not  be  so  paid  as  a  lien : "  also  the  words  "  and  the  amount  of  any 
liens  other  than  the  judgment  under  which  the  property  was  sold,  held 
by  the  last  redemptioner  previous  to  his  own,  with  interest;"  also  the 
Ualidsed  "and"  which  is  plaoed  after  "expired 

9Cal.365;31  CaL  300. 

Payment  of  taxes:  17  CaL  485^ 

Deed,  when  to  be  executed:  21  Cal.  395;  33  Cal.  675;  38  Gbl.  438. 

Deed,  by  whom  executed:  3  Cal.  266;  6  Cal.  650;  8  Cal.  407 ;  9  Cal.  103; 
12  Cal.  133;  22Cai:373. 

Mandamus  to  compel  execution  of  conveyance :  6  Cal.  81 ;  21  CaL  111. 

Receipts  in  conveyance:  24  Cal.  414;  25  Cal.  236;  30  Cal.  28S;  38  CaL  658 : 
40  CaL  611. 

Title  acquired  by  sheriffs'  deed:  4  Cal.  357 ;  9  Cal.  103, 117.  426, 479,  531 ; 
14  Cal.  54 ;  16  CaL  471 ;  26  CaL  658 ;  31  Cal.  301 ;  38  CaL  438. 

Emerson  v.  Sanoome,  July  T.,  1871,  and  see  citations  under  i  700. 

$  704.  ((J  233.)  The  payments  mentioned  in  the  last  two 
sections  may  be  made  to  the  purchaser  or  redemptioner,  or  for 
him,  to  the  officer  who  made  the  sale.  When  tho  judgment 
nnder  which  tho  sale  has  been  made  is  payable  in  a  specified 
kind  of  money  or  currency,  payments  must  be  made  in  the 
same  kind  of  money  or  currency,  and  a  tender  of  the  money 
is  equivalent  to  payment. 

Stat.  1863, 690. 

Btat.  1851, 89,  omitted  the  words  between  "  sale  '*  and,  "and  a  tender." 

4  CaL  127 ;  14  Cal.  232, 661 ;  17  CaL  485 ;  26  Cal.  658 ;  30  CaL  l^Ti :  38  Cal.  251. 
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$  705.  ($  234.)  A  redemptioner  must  produce  to  the  officer 
or  person,  from  whom  he  seeks  to  redeem,  and  serve  with  his 
notice  to  the  sheriff— 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he 
claims  the  right  to  redeem,  certified  by  the  clerk  of  the  court, 
or  of  the  county  where  the  judgment  is  docketed,  or  if  he  re- 
deem upon  a  mortgage  ca:  other  lien,  a  note  of  the  record  there- 
of, certified  by  the  recorder. 

2.  A  copy  of  any  assignment  necessary  to  establish  his  claim , 
verified  by  the  affidavit  of  himself,  or  of  a  subscribing  witness 
thereto. 

3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount 
then  actually  due  on  the  lien. 

SXTB-DIVISIONS 1  and  2:  14  Gal.  54. 

$  706.  ($  235.)  Until  the  expiration  of  the  time  allowed  for 
redemption,  the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice,  on 
the  application  of  the  purchaser  or  the  judgment  creditor.  But 
it  is  not  waste  for  the  person  in  i)OSsession  of  the  property  at 
the  time  of  sale,  or  entitled  to  possession  afterwards,  during 
the  period  allowed  for  redemption,  to  continue  to  use  it  in  the 
same  manner  in  which  it  was  previously  used ;  or  to  use  in  the 
ordinary  course  of  husbandry ;  or  to  make  the  necessary  re- 
pairs of  buildings  thereon ;  or  to  use  wood  or  timber  on  the 
property  therefor;  or  for  the  repair  of  fences;  or  for  fuel  in 
his  family,  whUe  he  occupies  the  property. 

4  Gal.  196:  5  CaL  392;  13  CaL  516;  22  Gal.  191. 

$  707.  (^  236.)  The  purchaser,  from  the  time  of  the  sale 
until  a  redemption,  and  a  redemptioner,  from  the  time  of  his 
redemption  until  another  redemption,  is  entitled  to  receive, 
from  the  tenant  in  possession,  the  rents  of  the  property  sold, 
or  the  value  of  the  use  and  occupation  thereof.  But  when  any 
rents  or  profits  have  been  received  by  the  judgment  creditor 
or  purchaser,  or  his  or  their  assigns,  from  the  property  thus 
sold  preceding  such  redemption,  the  amounts  of  such  rents 
and  profits  shall  be  a  credit  upon  the  redemption  money  to  be 
paid ;  and  if  the  redemptioner  or  judgment  debtor y  before  the 
expiration  of  the  time  allowed  for  such  redemption',  demands 
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in  writing  of  saoh  pnrchaser  or  creditor,  or  his  assigns,  a 
written  and  verified  statement  of  the  amounts  of  such  rents 
and  profits  thus  reoeiyed,  the  period  for  redemption  is  extend- 
ed five  days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns,  to  such  redemptioner  or  debtor.  If  such 
purchaser  or  his  assigns  shall,  for  a  period  of  one  month  from 
and  after  such  demand,  fail  or  refuse  to  give  such  statement, 
such  redemptioner  or  debtor  may  bring  an  action  in  any  court 
of  competent  jurisdiction,  to  compel  an  accounting  and  dis- 
closure of  such  rents  and  profits,  and  until  fifteen  days  from 
and  after  the  final  determination  of  such  action,  the  right  of 
redemption  is  extended  to  such  redemptioner  or  debtor, 

Stat.  186&-T0, 10^  added  words  "  or  debtor,"  wherever  they  occur. 

Stat.  1851, 89,  omitted  all  after  the  word  "  thereof  ■" 

2  CaL  407 ;  5  Col.  392;  7  Cal.  46;  8  Gal.  596;  13  Gal.  518;  18  Cal.  114;  21  Gal. 
189, 233 :  25  Gal.  354 :  30  Gal.  426;  31  Gal.  269, 300 ;  37  Gal.  431 ;  38  GaL  425. 

Payment  of  taxes:  13  Gal.  617;  16  Gal.  471. 

Accounting  for  rente  and  profits :  17  Cal.  597 ;  37  Gal.  431. 

Not  to  apply  to  tax  sales :  Mayor  v.  Wards,  Jan.  T.,  1867,  not  reported. 

$  708.  ($  237.)  If  the  purchaser  of  real  property  sold  on 
execution,  or  his  successor  in  interest,  be  evicted  therefrom  in 
consequence  of  irregularities  in  the  proceedings  concerning 
the  sale,  or  of  the  reversal  or  discharge  of  the  judgment,  he 
may  recover  the  price  paid,  with  interest,  from  the  judgment 
creditor.  If  the  purchaser  of  property  at  sheriff's  sale,  or  his 
successor  in  interest,  faU  to  recover  possession,  in  consequence 
of  irregularity  in  the  proceedings  concerning  the  sale,  or  be- 
cause the  property  sold  was  not  subject  to  execution  and  sale^ 
the  court  having  jurisdiction  thereof  must  after  notice  and  on 
motion  of  such  party  in  interest,  or  his  attorney,  revive  the 
original  judgment  in  the  name  of  the  petitioner,  for  the  amoimt 
paid  by  such  purchaser  at  the  sale,  x^th  interest  thereon,  from 
the  time  of  payment,  at  the  same  rate  that  the  original  judg- 
ment bore ;  and  the  judgment  so  revived  has  the  same  force 
and  effect  as  would  an  original  judgment  of  the  date  of  the 
revival,  and  no  more. 

Stat.  1851, 90,  substituted  for  all  following  the  words  "judgment  cred- 
itor," the  words:  "If  the  recovery  be  in  consequence  of  the  irregularity 
in  the  proceedings  concerning  the  sale,  the  judgment  may,  by  order  of 
the  court,  upon  notice  to  the  judgment  debtor,  be  revived,  and  a  new 


execnMon  iBsned  for  tli«  price  iMdd  on  the  sale,  with  interest.  Bneh 
judgment  shall  be  a  lien  on  the  real  estate  of  the  judgment  debtor,  only 
from  the  time  of  its  revival." 

Stat.  1860, 303,  same  as  706,  doTrn  to  the  word  "bore,"  inserting  "  on 
petition  of  "  instead  of  "after  notice  and  on  motion,"  and  omitting 
■vrords  "  in  the  name  of  the  petitioner ; "  after  the  word  "  bore,"  the  fol- 
lowing words:  "and  when  so  revived,  the  said  judgment  shall  have  the 
same  effect  as  an  original  judgment  of  the  said  court  of  that  date,  and 
bearing  interest  as  aforesaid,  and  any  other  or  after  acquired  property, 
rents,  issues  or  profits,  of  the  said  debtor,  shall  be  liable  to  levy  amd  sale 
under  execution  in  satisfaction  of  such  debt;  provided, that  no  inropertiy 
of  such  debtor  sold  bona  fide  before  the  filing  of  such  petition,  shall  be 
subject  to  the  lien  of  said  judgment ;  and  provided,  further,  that  notice 
of  the  filing  of  such  petition  shall  be  made  by  filing  a  notice  thereof,  in 
the  recorder's  office  of  the  county  where  such  property  may  be  situated ; 
and  that  said  judgment  shall  be  revived  in  the  name  of  the  oxiginal 
plaintiff  or  plaintiffs,  for  the  use  of  said  petitioner,  the  party  in  in- 
terest." 

16  Cat  565;  21  Oal.  91 ;  23  Cal.  362, 630;  24  Cal.  606 ;  38  Cal.  377. 

$  TOO.  (N.  S. )  "When  property,  liable  to  an  execution  against 
several  persons,  is  sold  thereon,  and  more  than  a  due  propor- 
tion of  the  judgment  is  satisfied  out  of  the  proceeds  of  the  sale 
of  the  property  of  one  of  them,  or  one  of  them  pays,  without 
a  sale,  more  than  his  proportion,  ho  may  compel  contribution 
from  tho  others ;  and  when  a  judgment  is  against  several,  and 
is  upon  an  obligation  of  one  of  them,  as  security  for  another, 
and  the  surety  pays  the  amount,  or  any  part  thereof,  either  by 
sale  of  his  property  or  before  sale,  ho  may  compel  repayment 
from  the  principal ;  in  such  case,  the  persoii  so  paying  or  con- 
tributing is  entitled  to  the  benefit  of  tho  judgment,  to  enforce 
contribution  or  repayment,  if,  within  ten  days  after  his  pay- 
ment, he  file  with  the  clerk  of  tho  court  where  the  judgment 
was  rendered,  notice  of  his  payment  and  claim  to  contribution 
or  repayment.  Upon  a  filing  of  such  notice,  the  clerk  must 
make  an  entry  thereof  in  the  margin  of  the  docket. 
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OHAPTEB  n. 

PROCEEDINGS  SUPPLEMENTABY  TO  XHE  EXECUTION. 

8eoxm)n  714.    Debtor  reqtdred  to  answer  concemlng  liis  proi>ert7» 

when. 

715.  Proceedings  to  compel  debtor  to  appear.  It  what  casea 

he  may  be  arrested.    What  bail  may  be  given. 

716.  Any  debtor  of  the  judgment  debtor  may  pay  the  Iat> 

ter's  creditor. 

717.  Examination  of  debtors  of  judgment  debtor,  or  of 

those  having  property  belonging  to  him. 

718.  Witnesses  required  to  testify. 

719.  Judge  may  order  property  to  be  applied  on  execution. 

720.  Proceedings  upon  claim  of  another  party  to  property, 

or  on  denial  of  indebtedness  to  judgment  debtor. 

721.  Disobedience  of  orders,  how  punished. 

$  714>i*/$  238.)  When  an  execution  against  property  of  the 
judgment  debtor,  or  of  any  one  of  several  debtors  in  the  same 
judgment,  issued  to  the  sheriff  of  the  county  where  ho  resides, 
or,  if  he  do  not  reside  in  this  state,  to  the  sheriff  of  the  county 
where  the  judgment  roll  is  filed,  is  returned  unsatisfied,  in 
whole  or  in  part,  the  judgment  creditor,  at  any  time  after  such 
return  is  made,  is  entitled  to  an  order  from  the  judge  of  the 
court,  or  a  county  judge,  requiring  such  judgment  debtor  to 
ax^pear  and  answer  concerning  his  propertv.  before  sncb  judge, 
or  a  referee  appointed  by  him,  at  a  time  and  pUco  bpecified  in 
the  order ;  biit  no  judgment  debtor  mupt  Lo  lequired  to  attend 
before  a  judge  or  referee  out  of  the  county  in  which  he  resides. 

Stat.  1851,90,  added:  "when  proceedings  ore  taken  under  the  pro- 
visions of  this  chapter." 

7  Cal.  201 :  26  Cal.  669;  35  Cal.  S69;  HoCullough  v.  Clark,  April  T.,  1872* 

$  715.  ^'(^  239.)  After  the  issuing  of  an  execution  against 
property,  and  upon  proof  by  affidavit  of  a  party  or  otherwise^ 
to  the  satisfaction  of  the  court,  or  of  a  judge  thereof,  or  county 
Judge,  that  any  judgment  debtor  has  property  which  he  un- 
justly refuses  to  apply  towards  the  satisfaction  of  the  judgment. 
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such  court  or  judge  may,  by  an  order,  require  the  judgment 
debtor  to  appear  at  a  specified  time  and  place  before  such  judge, 
or  a  referee  appointed  by  him,  to  answer  concerning  the  game ; 
and  such  proceedings  may  thereupon  be  had  for  the  applicar 
tion  of  the  proi)erty  of  the  judgment  debtor  toward  the  satis- 
faction of  the  judgment  as  are  provided  upon  the  return  of  an 
execution.  Instead  of  the  order  requiring  the  attendance  of 
the  judgment  debtor,  the  judge  may,  upon  affidavit  of  the  judg- 
ment creditor,  his  agent  or  attorney,  if  it  appear  to  him  that 
there  is  danger  of  the  debtor  absconding,  order  the  sheriflf  to 
arrest  the  debtor  and  bring  him  before  such  judge.  Upon  being 
brought  before  the  judge,  he  may  be  ordered  to  enter  into  an 
undertaking,  with  sufficient  surety,  that  he  will  attend  from 
time  to  time  before  the  judge  or  referee,  as  may  be  directed, 
during  the  pendency  of  proceedings  and  until  the  final  termi- 
nation thereof,  and  will  not  in  the  meantime  dispose  of  any 
portion  of  his  property,  not  exempt  from  execution.  In  default  of 
entering  into  such  undertaking  he  may  be  committed  to  prison. 
Stat.  1854,  635;  stat.  1851,  90,  omitted  all  after  the  words,  "rettim  of 
execution." 

6  Cal.  16;  7  Cal.  201 ;  35  CaL  998. 

$  716.*  ($240.)  After  the  issuing  of  an  execution  against 
property,  and  before  its  return,  any  person  indebted  to  the 
judgment  debtor  may  pay  to  the  sheriff  the  amount  of  his  debt, 
or  so  much  thereof  as  may  be  necessary  to  satisfy  the  execu- 
tion ;  and  the  sherifTs  receipt  is  a  sufficient  dischai:ge  for  the 
amount  so  paid. 

7  Cal.  201 ;  26  Cal.  589;  33  Oal.  628 ;  35  CaL  SS6. 

$  71T.  *  (^  241.)  After  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one  of  sev- 
eral debtors  in  the  same  judgment,  or  upon  proof  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the  judge,  that  any  person 
or  corporation  has  property  of  such  judgment  debtor,  or  is  in- 
debted to  him  in  an  amount  exceeding  fifty  dollars,  the  judge 
may,  by  an  order,  require  such  person  or  corporation,  or  any 
officer  or  member  thereof,  to  appear  at  a  specified  time  and 
place  before  him,  or  a  referee  appointed  by  him,  and  answer 
concerning  the  same. 

7Cal.  201:  26 CaL  589;  35CU.  896;  88  CaL  921 
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$718.#($  242.)  Witnesses  maybe  required  to  appear  and 
testify  before  the  judge  or  referee,  upon  any  proceeding  under 
this  chapter,  in  the  same  manner  as  upon  the  trial  of  an  issue. 

26CaL  569;  35C«L  396;  MoOtdloaeh  v.  Clark,  April  T..  1871. 

^  719,  *($  243.)  The  judge  or  referee  may  order  any  prop- 
erty of  a  judgment  debtor,  not  exempt  from  execution,  in  the 
hands  fof  such  debtor  or  any  other  person,  or  due  to  the  judg. 
ment  debtor,  to  be  applied  towards  the  satisfaction  of  the  judg- 
ment. 

Stat.  1851, 91,  added:  "Except  that  the  earnings  of  the  debtor  for  hi* 
personal  services  at  any  time  within  thirty  days  next  preceding  the  order, 
shall  not  be  so  applied,  when  it  shall  be  made  to  appear  by  the  debtor's 
affidavit,  or  otherwise,  that  such  earnings  are  necessary  for  the  use  of  a 
family  supported  wholly  or  partly  by  his  labor." 

6  CaL  16;  7  CaL  203;  260al.  569;  35  Gal.  396;  38  OaL  fl24 

MeCoUongh  v.  Clark,  April  T.,  1871. 

$  7SO.«($244.)  If  it  appear  that  a  person  or  corporation,  al« 
leged  to  have  property  of  the  judgment  debtor,  or  to  be  indebt- 
ed to  him,  claims  an  interest  in  the  property  adverse  to  him,  or 
denies  the  debt,  the  court  or  judge  may  authorize,  by  an  order 
made  to  that  effect,  the  judgment  creditor  to  institute  an  action 
against  such  person  or  corporation  for  the  recovery  of  such 
interest  or  debt;  and  the  court  or  judge  may,  by  order,  forbid 
a  transfer  or  other  disposition  of  such  interest  or  debt,  until 
an  action  can  be  commenced  and  prosecuted  to  judgment. 
Such  order  may  be  modified  or  vacated  by  the  judge  granting 
{he  same,  or  the  court  in  which  the  action  is  brought,  at  any 
time,  upon  such  terms  as  may  be  just. 

35Cal.396;38Cal.524. 

$  721. "N^  ($245.)  If  any  person,  party  or  witness,  disobey  an 
order  of  the  referee,  properly  made,  in  the  proceedings  before 
him  under  this  chapter,  he  may  be  punished  by  the  court  or 
judge  ordering  the  reference,  for  a  contempt. 

SSOaLSSa. 

Expressly  applied  to  jovtioM'  courts  by  1 809i. 
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TITLE    X. 

ACTIONS  IN  PABTICULAI^  OASES. 

OflAfTEB     I.    Actions  fob  the  fobeclosxjbe  of  mobtqaoes. 
IL    Actions  fob  nuisance,  -waste  and  wilful 

TBESPASS,  IN  CEBTAIN  CASES,  ON  BEALFBOPEBTT. 

Ill*    Actions  to  detebmine  confuctinq  claims  to 

BEAL  PBOFEBTY,  AND  OTHEB  PBOVISIONS  BE- 
LATINO  TO  actions  CONQEBNINa  BEAL  ESTATE. 

rV.    Actions  fob  the  pabtttion  of  beal  pbopebtt. 
Y.'  Actions  fob  the  itsubpation  of  an  office  ob 

FBANCHISE. 
YI.     Of   actions  AOAINBT  STBAMKHfb    TESSELS   AND 
IBOATS. 


OHAPTEB  I. 

ACTIONS  FOR  THE  FORECLOSURE  OF  MORTGAGES. 

SscxiON  726.    FroceedlngB  in  forecloBure  sxdts. 

727.  Surplus  money  to  be  dei>osited  in  coutt. 

728.  Proceedings  when  debt  secured  falls  due  at  different 

times. 

^  736.    ($  246.)  There  caa  be  bat  one  sctioii  for  the  recoT* 

«ry  of  any  debt,  or  the  enforcement  of  any  right  secured  by 
mortgage  upon  real  estate  or  personal  property,  which  action 
must  bo  in  accordance  with  the  provisions  of  this  chapter.  In 
such  action,  the  court  may,  by  its  judgment,  direct  a  sale  of 
the  encumbered  property  (or  so  much  thereof  as  may  be  neces- 
sary) ,  and  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  costs  of  the  court  and  the  expenses  of  the  sale, 
and  the  amount  duo  to  the  plaintiff;  and  if  it  appear  from  the 
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sherifif 'a  return  that  the  proceeds  are  insufficient,  and  abalanoe 
still  remains  due,  judgment  can  then  be  docketed  for  such  bal- 
ance against  the  defendant  or  defendants  personally  liable  for 
the  debt,  and  it  becomes  a  lien  on  the  real  estate  of  such  judg- 
ment debtor,  as  in  other  cases  on  which  execution  may  be 
issued.  No  person  holding  a  conveyance  from  or  under  the 
mortgagor  of  the  property  mortgaged,  or  having  a  lien  thereon, 
which  conveyance  or  lien  does  not  appear  of  record  in  the 
proper  office  at  the  time  of  the  commencement  of  the  action^ 
need  be  made  a  party  to  such  action ;  and  the  judgment  therein 
rendered,  and  the  proceedings  therein  had,  aio  as  conclusive 
against  the  party  holding  such  unrecorded  conveyance  or  lien 
as  if  he  had  been  made  a  party  to  the  action. 

Stat.  1865-66,  704,  inserted  the  words  "in  actions  for  the  foreclosure  of 
mortgages,"  instead  of  "in  snch  actions; "  also  added  the  words  "and 
ahali  in  all  respects  have  the  same  force  and  efiect." 

Stat.  1851, 91,  read :  "  In  an  action  for  the  foreclosure  or  satisfaction 
of  a  mortgage  of  real  property,  or  the  satisfaction  of  a  lien  or  incum- 
brance upon  property,  real  or  personal,  the  court  shall  hare  power  by  its 
judgment  to  direct  a  isale  of  the  property,  or  any  part  of  it ;  the  applica- 
tion of  the  proceeds  to  the  payment  of  the  amount  due  on  the  mortgage, 
lien  or  incumbranoe,  with  costs,  and  execution  for  the  balance." 

Stat.  I860, 903,  read :  "There  shall  be  but  one  action  for  tho  recovery  of 
any  debt,  or  the  enforcement  of  any  right  secured  by  a  mortgage,  or  lien 
upon  real  estate,  or  personal  property,  which  shall  be  for  au  enforcement 
of  said  lien,  or  mortgage,  in  accordance  with  the  provisions  of  this  chap- 
ter. In  snch  action,  the  court  shall  have  power  by  its  judgment,  or  de- 
cree, to  direct.a  sale  of  the  incumbered  property,  or  such  i>art  thereof 
as  shall  be  necessary,  and  the  application  of  the  proceeds  to  the  payment 
of  the  costs  and  expenses  of  the  sale,  the  costs  of  the.  suit,  and  the 
amount  due  to  the  plaintiff.  If  it  shall  appear  from  the  sheriff 's  return 
that  there  is  a  deficiency  of  such  proceeds,  and  a  balance  still  due  to  the 
plaintiff  the  judgment  shall  then  be  docketed  for  such  balance,  and 
shall,  from  the  time  of  snch  docketing,  be  a  lien  upon  the  real  estate  of 
the  judgment  debtor,  and  an  execution  may  be  issued  by  the  clerk  of  the 
court,  as  upon  other  judgments  against  the  property  of  the  judgment 
debtor,  to  collect  such  balance  or  deficiency." 

Stat.  1861,  306-7,  same  in  substance  as  statute  1860,  inserting  words 
"against  the  defendant  or  defendants  personally  liable  for  the  debt," 
after  "such  balance;"  also  "in  like  manner  and  form  "after  "clerk  of 
the  court;'*  also  adding  the  words  "from  the  property  of  the  judgment 
debtor"  after  *'defioien<7,"  at  theond,  and  omitting  them  where  they 
ocour. 


^  7^7-738  AOTIONS  FOB  240 

5  Cal.  416,  492;  6  Cal.  99;  9  Cal.  123, 365: 16  Oal.  404, 461. 559;  18  Oal.  465;  21 
21  Oal.  87 ;  22  Cal.  116 ;  23  Gal.  16 ;  27  Cal.  258, 418, 596 ;  28  Cal.  226, 520 ;  29  CaL 
253 ;  31  Cal.  78 ;  34  Cal.  548 ;  36  Cal.  390 ;  Carpentier  v.  Brenham,  40  Oal.  221. 

Decree:  1  Cal.  351 ;  6  CaL  173;  9 Cal.  426;  11  Cal.  14;  14  Cal.  150;  640;  16 
Cal.  461. 559 ;  IS  Cal.  465 ;  21  Cal.  76, 103,  589 ;  23  Cal.  596 ;  25  CaL  337 ;  27  CaL 
418 ;  29  Cal.  885 ;  37  Cal.  223;  39  CaL  304,  504. 

Parties :  9  Cal.  123 ;  10  Cal.  265, 547 ;  11  Cal.  307 ;  15  Cal.  483 ;  16  CaL  461, 
659, 580;  17  CaL  578;  18  Cal.  610;  21  Cal.  87;  23  CaL  106;  24  Cal.  879,  505;  25 
Cal.  154;  28  Cal.  194,  226;  29  CaL  253;  33  Cal.  265;  40  Cal.  221. 

Bedemption :  2  CaL  387 ;  9  CaL  365 ;  10  Cal.  547 ;  11  Cal.  307 ;  16  Cal.  461 ; 
21  CaL  108;  22  Cal.  330;  23  CaL  16;  24  CaL  506;  34  CaL  648;  35  CaL  713;  36 
Cal.  390 ;  40  Cal.  62 ;  Carpentier  v.  Brenham,  40  CaL  221. 

Sale :   10  Cal.  258 ;  11  Cal.  14 ;  17  Cal.  626 ;  24  CaL  505;  30  CaL  367,  62L 

$737.     (§247.)  If  there  be  surplus  money  remaimng  after 

payment  of  the  amount  due  on  the  mortgage,  lien  or  incum- 
brance, with  costs,  the  court  may  cause  the  same  to  be  paid  to 
the  person  entitled  to  it,. and  in  the  meantime  may  direct  it  to 
bo  deposited  in  court. 

^  788.  (§  248.)  If  the  debt  for  which  the  mortgage,  lien  or 
incumbrance  is  held,  is  not  all  due,  so  soon  as  sufQcient  of  the 
property  has  been  sold  to  pay  the  amount  due,  with  costs,  the 
sale  must  cease ;  and  afterwards,  as  often  as  more  becomes  due, 
for  principal  or  interest,  the  court  may,  on  motion,  order  more 
to  be  sold.  But  if  the  property  cannot  be  sold  in  portions, 
without  injury  to  the  parties,  the  whole  may  be  ordered  to  bo 
sold  in  the  first  instance,  and  the  entire  debt  and  costs  paid, 
there  being  a  rebate  of  interest  wbore^such  rebate  is  proper. 

I6CftL4i)0;23Oa].16b 
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OHAPTEB  n. 

ACTIONS  FOR  NUISANCE,  WASTE  AND  WILFUL  TRES- 
PASS, IN  CERTAIN  CASES,  ON  REAL  PROPERTY. 

Bboxioh  781.    Nnisaace  defined,  and  actions  for. 

732.  Waste,  actions  for. 

733.  Trefi];>aRs  for  cutting  or  canjing  away  trees,  etc, 

actions  for. 

784.  Measnre  of  damages  in  certain  cases  under  the  last 

section. 

785.  Damages  In  actions  for  fordUe  entiy,  etc.,  maj  Iw 

trebled. 

f  781.  ($  249.)  Anything  which  is  injurious  to  health,  or 
indecent,  or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfortable 
enjoyment  of  life  or  property,  is  a  nuisance,  and  the  subject  of 
an  action.  Such  action  may  be  brought  by  any  person  whose 
property  is  injuriously  affected,  or  whose  personal  enjoyment 
is  lessened  by  the  nuisance ;  and  by  the  judgment,  the  nuis- 
ance may  be  enjoined  or  abated,  as  well  as  damages  recovered. 

1  Cal.  462;  3  Cal.  69,  90, 23S ;  4  Cal.  306 ;  5 CaL  120 ;  6  Cal.  102;  7  Cal.  339; 
80al.  77, 3J2;  21  Cal.  359;  29  CaL  156, 427;  30  CaL  3i9,  520,  573;  31  CaL  115; 
85  CaL  825;  36  Cal.  193;  39  Cal.  573;  40  Cal.  396, 428. 

f  783.  ($  250.)  If  a  guardian,  tenant  for  life  or  years,  joint 
tenant,  or  tenant  in  common  of  real  property,  commit  waste 
thereon,  any  person  aggrieved  by  the  waste  may  bring  an 
action  against  him  therefor,  in  which  action  there  maybe  judg- 
ment for  treble  damages. 

3  CaL  383;  5  Cal.  239;  15  CaL  116;  24  Cal.  467;  32  CaL  590;  34  CaT 

^  733.  ($  251.)  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  otherwise 
injures  any  tree  or  timber  lo'n  the  land  of  another  person,  or  on 
the  street  or  highway  in  irotit  of  any  person's  house,  village  or 
eity  lot,  or  cultivated  grounds ;  or  on  the  commons  or  public 
c.  c.  p. — J81 
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grounds  of  any  city  or  town,  or  on  the  street  or  highway  in 
front  thereof,  without  lawful  authority,  is  liable  to  the  owner 
of  such  land,  or  to  such  city  or  town,  for  treble  the  amount  of 
damages  which  may  be  assessed  therefor,  in  a  ciyil  action,  in 
any  court  having  jurisdiction. 
4Cal.  184;6CaLlQr 

$  734.  ({  252.)  Nothing  in  the  last  section  authorizes  the 
recovery  of  more  than  the  just  value  of  the  timber  taken  from 
uncultivated  woodland,  for  the  repair  of  a  public  highway  or 
bridge  upon  the  IjEind,  or  adjoining  it. 

$  785.  ($  253.)  If  a  person  recover  damages  for  a  forcible 
or  unlawful  entry  in  or  upon,  or  detention  of,  any  building  or 
any  cultivated  real  property,  judgment  may  be  entered  for 
three  times  the  amount  at  which  the  actoal  damages  are 
assessed. 

5CU.288;  6CUU68;  lACWLltt;  2&CU.a8& 
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OHAPTEE  in. 

ACTIONS  TO  DETEBMINE  CONFLICTING  CLAIMS  TO 
REAL  PBOPEETY,  AND  OTHER  PROVISIONS  RE- 
LATING TO  ACTIONS  Concerning  real  estate. 

BlonON  738.    Parties  to  an  action  to  qaiet  title. 

739.  When  plaintiff  cannot  recover  costs. 

740.  If  plaintiff's  title  terminates  pending  the  suit,  whit 

he  may  recover,  and  how  verdict  and^  Judgment 
to  be. 

741.  When  value  of  improvements  can  he  allowed  as  a 

set-off. 

742.  An  order  may  be  made  to  allow  a  party  to  survey  and 

measure  the  land  in  dispute. 

7^.  Order,  what  to  contain  and  how  served.  If  unneces- 
sary injury  done,  the  party  surveying  to  be  liable 
therefor. 

744.  A  mortgage  must  not  be  deemed  a  conveyance,  whau 
ever  its  terms. 

746.  When  court  may  grant  injunction;  during  foreclosure; 
after  sale  on  execution,  before  conveyance. 

746.  Dannies  may  be  recovered  for  injury  to  the  possession 

after  sale  and  before  delivery  of  possession. 

747.  Action  not  to  be  prejudiced  by  alienation,  pending 

suit. 

748.  Kining  claims,  actions  concerning  to  be  governed  by 

local  rules. 

(  788.  ($  254.)  An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real  prop- 
erty adverse  to  him,  for  the  purpose  of  determining  such  ad- 
verse claim. 

'  Stat.  1851, 92,  read :  "  254.  An  action  may  be  brought  by  any  person  in 
possession,  by  himself  or  his  tenant,  of  real  property,  against  any  per- 
son who  claims  an  estate  or  interest  therein  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim,  estate  or  interest." 

60al.  33;  7  Gal.  319;  14 Oal.  279;  15  Cal.  12S,  2^9:  17  Gal.  149;  21  OaL  843. 
fiM;  25GaL  437;  28 Gal.  194,  645;  30  Cal.  662;  32  Col.  109,  620;  34  n«L  563. 
fi«:  35 GaL  30;  36 OaL  813;  37  Gal.  282:  39  Gal.  13;  40  Gal.  56. 
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f  739.  (^  255.)  If  the  defendant  in  such  action  disclaim  in 
his  answer  any  interest  or  estate  in  the  property,  or  suffer  judg- 
ment to  be  token  against  him  without  answer,  the  plaintiff 

cannot  recover  costB. 
SIC&LS63. 

^  740.  ($  256.)  in  an  action  for  the  Teoovery  of  real  prop- 
erty, where  the  phiintiff  shows  a  right  to  reooyer  at  the  time 
the  action  was  commenced,  but  it  appears  that  his  right  haa 
terminated  during  the  pendency  of  the  action,  the  verdict  and 
judgment  must  be  according  to  the  fact,  and  the  plaintiff  may 
recover  damages  for  withholding  the  property 

14  CaL  472;  22  CaL  513;  30  CaL  467. 

f  741.  (^  257.)  When  damages  are  claimed  for  withholding 
the  property  recovered,  upon  which  permanent  improvements 
have  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claim  of 
the  plaintiff,  in  good  faith,  the  value  of  such  improvements 
must  be  allowed  as  a  set-off  against  such  damages. 

2  Cal.  145;  5  Gal.  319;  8  CaL  165;  14  OaL  465;  18  CaL694;  2B0aL  485;  29 
OaL  169, 330;  31  CaL  487;  85  Cal.  34& 

$  743.  (^  258.)  The  court  in  which  an  action  is  pending  for 
the  recovery  of  real  property,  or  for  damages  for  an  injury 
(hereto,  or  a  judge  thereof,  or  a  county  judge,  may,  on  motion, 
upon  notice  by  either  party,  for  good  cause  shown,  grant  an 
order  allowing  to  such  party  the  right  to  enter  upon  the  prop* 
erty  and  make  survey  and  measurement  thereof,  and  of  any 
tuTvnjelSy  shafts  or  drifts  thereon  for  the  purpose  of  the  action. 
even  though  entry  for  such  purpose  has  to  be  made  through  other 
lands  belonging  to  parties  to  the  action. 

Stat.  1860, 304,  was  t!ie  same,  omitting  the  words  in  Uaiiea. 

Stat.  1851, 93,  omitted  the  ifa{(efw(f  words;  also  the  words  "or  a  judge 
thereof  or  a  county  judge.*' 

^  748,  ($  259.)  The  order-must  describe  the  property,  and 
a  copy  thereof  must  be  served  on  the  owner  or  occupant ;  and 
thereupon  such  party  may  enter  upon  the  property,  with  neces- 
sary surveyors  and  assistonts,  and  make  such  survey  and 
measurement ;  but  if  any  unnecessary  injury  be  done  to  the 
property,  be  is  liable  therefor. 
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j  744*  ($  260.)  A  mortgage  of  real  property  shall  not  be 
deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  of  the  real  prop- 
erty without  a  foreclosure  and  sale. 

9  Cal.  365;  14  Gal.  256: 16  Oal.  468;  17  Cal.  589;  21  Gal  609;  22 Gal.  255, 
:  23  CaL  16;  26  Gal.  696;  27  Gal,  603;  29  Gal.  18,  253. 


(  T45.  ($  261.)  The  court  may,  by  injunction,  on  good  cause 
shown,  restrain  the  party  in  x>08session  from  doing  any  act  to 
the  injury  of  real  property  during  the  foreclosure  of  a  mort- 
gage thereon ;  or,  after  a  sale  on  execution,  before  a  con- 
Teyance. 

10  GaL  2S6. 

$  74:«.  ($  262.)  When  real  property  has  been  sold  on  execu- 
tion, tile  purchaser  thereof,  or  any  person  who  may  have  suc- 
ceeded to  his  interest,  may,  after  his  estate  becomes  absolute, 
recover  damages  for  injury  to  the  property  by  the  tenant  in 
possession  after  sale  and  before  x>osse8sion  is  delivered  under 
the  conveyance. 

$  747.  ($  263.)  An  action  for  the  recovery  of  real  property 
against  a  person  in  possession  cannot  be  prejudiced  by  any 
alienation  made  by  such  person,  either  before  or  after  the  com- 
mencement of  the  action. 

$  748.  (^  621.)  In  actions  respecting  mining  claims,  proof 
must  be  admitted  of  the  customs,  usages  or  regulations  estab- 
lished and  in  force  at  the  bar  or  diggings  embracing  such 
claim ;  and  such  customs,  usages  or  regulations  when  not  in 
conflict  with  tl^e  laws  of  this  state,  must  govern  the  decision 
of  the  action. 

Stat.  1851, 149,  inserted  " constitation  and  "  before  "laws.'* 
14  Gal.  279, 378;  20  GaL  199;  26 GaL  527;  31  GaL  387;  34  GaL  30. 
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OHAPTEE  IV. 

▲OTIOKS  FOB  THE  PABTITIQN  OF  Bl&AJj  PBOPEBTY. 

SxoTxoir  752.    Who  may  bring  actions  for  partition. 

763.    Interests  of  all  parties  must  he  set  forth  in  the  com. 

plaint. 
754.    Lien-holdors  not  of  record  need  not  be  made  parties. 
756.    Plaintiff  mnst  file  notice  of  lis  pendens. 

766.  Summons  mnet  be  directed  to  all  persons  interested  in 

the  property. 

767.  Unknown  parties  may  be  served  by  publication. 

768.  Answer  of  defendants,  what  to  contain. 

758.    The  rights  of  all  parties  may  be  ascertained  in  the 
action. 

760.  Partial  partition. 

761.  Lien-holders  most  be  made  parties,  or  a  referee  be 

appointed  to  ascertain  their  rights. 

762.  Lien-holders  must  be  notified  to  appear  before  the 

referee  appointed. 

763.  The  court  may  order  a  sale  or  partition  and  appoint 

referees  therefor. 

764.  Partition  must  be  made  according  to  the  rights  of  the 

parties,  as  determined  by  the  court. 

765.  Btferees  must  make  a  report  of  their  proceedings. 

766.  The  court  may  set  aside  or  affirm  report,  and  enter 

Judgment  thereon.    Upon  whom  judgment  to  be 
conclusive. 

767.  <i  udgment  hot  to  ^ect  tenants  for  years  to  the  whole 

property. 

768.  Expenses  of  partition  must  be  apportioned  among 

the  parties. 

769.  A  lien  on  an  undivided  interest  of  any  i>arty  is  a  charge 

only  on  the  share  assigned  to  such  party. 

770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the 

property  not  sold,  when  not  all  sold. 

771.  Application  of  proceeds  of  sale  of  encumbered  prop. 

erty. 
773.    Party  holding  other  securities  may  be  required  first  to 
exhaust  them. 


247  PABHTIOV. 

778.    Proceeds  of  sale,  disposition  of; 

774.    When  paid  into  court  the  cause  may  be  continued  for 

the  determination  of  the  claims  of  the  parties, 
776.    Sales  by  referees  must  be  at  public  auction. 

776.  The  court  must  direct  the  terms  of  sale  or  credit. 

777.  Referees  may  take  securities  for  purchase  money. 

778.  Tenants  vrhose  «state  has  been  sold  shall  reoeiye  com- 
pensation. 

779.  The  court  may  fix  such  ^ompeusation. 

780.  The  court  must  protect  tenants  unknown. 

781.  The  court  must  ascertain  and  secure  the  value  of 
future  contingent  or  vested  interests. 

782.  Terms  of  sale  must  be  made  known  at  the  time.  JjoU 
must  be  sold  separately. 

783.  Who  may  not  be  purchasers. 

784.  Beferees  must  make  a  report  of  tbe  sale  to  the  court 

785.  If  confix  mod,  conveyances  msy  be  executed. 

786.  Proceeding  if  a  lien-holder  become  a  pucdiaser. 

787.  CSonveyances  must  be  recorded,  and  will  be  a  bar 
against  parties. 

788.  Proceeds  of  sale  belonging  to  parties  unknown  must 
be  invested  for  their  benefit. 

789.  Investment  must  be  made  in  the  nameof  the<2lerk 
of  the  county. 

790.  When  the  interests  of  the  parties  axe  aaoeztalued, 
securities  must  be  taken  in  their  names. 

791.  Iteties  of  the  clerk  making  investments. 

792.  When  unequal  partition  is  ordered,  compensation 
may  be  adjudged  in  certain  cases. 

798.    The  share  of  an  infant  may  be  paid  to  his  guaodian. 
794.    The  guardian  of  an  insane  person  may  receive  the 

proceeds  of  such  party's  interest. 
796.    A.  guardian  may  oonsent  to  partition  without  action, 

and  execute  releases. 

796.  Costs  of  partition  a  li^  upon  shares  of  pareeners. 

797.  The  court  by  consent  may  appoint  a  single  referee, 

798.  Expenses  of  previous  litigation  for  common  besteflt 
allowed. 

799.  Abstract  of  title  in  action  for  partitioB— i^hen  cost  of 
allowed. 

BOO.    Abstract,  how  made  and  verified. 
£01.   Interest  allowed  on  disbursements  made  under  di* 
lection  of  the  conrL 


•t  ■. 


^t^    .  .crihl  ^o-teamBiB  hold  and  are  m 

^  pacoeoezs,  jomt  tenants  or  ten- 

.  .  ac  or  mor«  of  them  have  an  estate 

.  .  i-  ^.T*«i,  or  for  years,  an  action  may 

•ix^m  .)£  snch  persons  for  a  partition 

.c  •  t:>t>*.cdve  rights  of  the  persons  in- 

1-  ;k  sale  of  snch  property,  or  a  part 

.a.,  a  p«u:tinon  cannot  he  made  idthont 

.V  .  ^ut^r& 

I  .a^  tigtrd&  "^as  pftreeners; "  also  **orliTe»or  for 
Nc  ^  «.r:il  p«fsoa9  "  for  "  several  co-tenants.** 
.  uU  iu  »£]kC  1834.  the  words  "  or  lives,  or  for  yeus;" 
-■^ 
: .  il.  H^l :  i«  C^  O:  97  CaL  92;  3»;  S  CaL  »r;  Gates  t. 

.r>.    tic'mLlWcWCal-Cn. 
._.   ^* CaL  2H*. a»;  C  CaL 413L 

^  it^d.  ^     The  interests  of  all  persons  in  the  prop- 
such  pcr-ons  he  knoTHi  or  nnknonn,  mnst  he 
A  .!io  ociiii'Ijiiit  spccifiGally  and  particniarly,  as  far 
>  >   Jc  plain  iM;  and  if  one  or  more  of  the  parties,  or 
n'iuil   ov  v^uantity  of  interest  of  any  of  the  parties,  he 
v'l  A  :i  ti>  thc^  plaintiff,  or  he  uncertain  or  contingent,  or  the 
' .  >  s'  \p  v>f  the  inheritance  depend  npon  an  execntory  deTiae,. 
.  '  !tv  <  mainder  he  a  contingent  remainder,  so  that  snch  par- 
tus cuuuot;  bo  named,  that  fact  most  he  set  forth  in  the  com- 

26  Cal.  69:  37  (^L  3S9:  «CaL  I98L 

$  75^  (  ^  266. )  No  person  having  a  conveyanee  of  or 
claiming  a  Uen  on  the  property,  or  some  part  of  it^  need  he 
made  a  party  to  the  action,  unkBB  such  conv^yanoe  or  lieD 
appear  of  record. 

SUt.  l!«»-«l  lot 

Sut.  1851.  M,  read:  **  (»&  Ko  penooa  who  have  or  claim  any  Ken* 
upon  the  |uro|kerty.  br  nortcace,  jndsment  or  otherwise,  need  bemad* 
I>;\rtitvci  la  t^ie  aicUoQ.  uabea  aaeh  liens  be  matters  of  record." 

L|?<M .  ^    IinmediatelT  after  filing  the  compbdnt  in 

the  distrioi  txnln^ia^ii^^l^^^^^  f.lo  \rith  the  recorder  of 

coimty,  i>r of  the  sowral  counii^^!^a^^^>r]2T^porty  is 

1,  cither  a  copy  of  snch  complaint  or  a  not 
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of  the  Actioii,  <x>]itaiixing  the  nameB  of  the  parties  so 
far  as  kQow5^B^rihiaa442^^2^tion,.  and  a  description  of  the 
property  to  be  affected  liitxtby.  iiAmm^gJime  of  the  filing 
it  shall  be  deemed  notice  to  all  persons. 

fltat.  1865^705. 

Stat.  1851, 94,  omitted  the  words  '*  la  the  distriot  coart ;  '*  ftlee,  *'  or  of 
the  seyjeral  oonnties ;  **  also, "  either  a  copy  of  snoh  -eompUint  4»r  ". 

$  T5&  (  ^  268. )  The  summons  must  be  directed  to  all  the 
joint  tenants  and  tenants  in  common,  and  all  persons  havijig 
Anj  interest  in,  or  any  liens  of  record  by  mortgage,  judgment 
or  otherwise,  i^pon  the  property,  or  upon  any  particular  por- 
tion thereof;  imd  generally,  to  all  persons  nnknown  who  haTC 
or  claim  any  interest  in  the  property. 

IS  Cal.  570. 

^  75T.  ( ^  269. )  If  a  party  having  a  share  or  interest  is 
imknowHjOr  any  one  of  the  known  parties  reside  out  of  the 
state,  or  eannot  be  found  therein,  and  such  fact  is  made  to 
Appear  by  affidavit,  the  summons  may  be  served  ojn  such 
Absent  or  unknown  party  by  publication,  as  in  other  eases. 
1Yhen  publication  is  made,  the  summons,  as  published,  must 
he  accompanied  by  a  brief  description  of  the  property  which  is 
ihe  subject  of  the  action. 

1^758.  ($270.)  The  defendants  who  have  1>een  personally 
flerved  with  the  sumrnons  and  a  copy  of  the  complaint,  or  who 
have  appeared  without  such  service,  must  set  forth  in  their 
Answers,  fully  and  particularly,  the  origin,  nature  and  extent 
of  their  respective  interests  in  the  property ;  and  if  such  de- 
fendants olaim  a  lien  on  the  property  by  mortgage,  judgment 
or  otherwise,  they  must  state  the  original  amount  and  date  of 
ihe  same,  and  the  sum  remaining  duo  thereon ;  also,  whether 
4he  same  has  been  secured  in  any  other  way  or  not ;  and  if 
fieeured.ihe  nature  and  extent  of  such  security,  or  they  are 
deemed  to  haire  waived  their  right  to  such  lien. 

6tat.  1S51, 94,  inserted  the  word  "certified  "  before  "copy,"  bnt omit- 
ted the  words  "or  who  have  Appeared  withont  such  service;"  also, 
"  origin  "  and  "original ; "  also,  the  words  "  correctly  "  and  "  true." 

Stat.  1865^,  705,  sazne  as  above  section,  756,  inserting  ".correotlj" 
before  "  state ; "  also,  "  true  "  before  "  sum.'* 

X9Cal  210;  Tt  Cal  m;  Sfi  Cfil  112. 
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$  Tsa.    (^  264.)  When  seTeral  co-tenants  hold  and  axe  ui 

possesaion  of  r©al  property  as  parceners,  joint  tenants  or  ten- 
ants in  common,  in  which  one  or  more  of  them  have  an  estate 
of  inheritance,  or  for  life  or  lires,  or  for  years,  an  action  may 
be  brought  by  one  or  more  of  snch  persons  for  a  partition 
thereof  according  to  the  respective  rights  of  the  jjersons  in- 
terested therein,  and  for  a  sale  of  snch  property,  or  a  part 
thereof,  if  it  appear  that  a  partition  cannot  be  made  without 
great  prejudice  to  the  owners. 

Stat.  1865-66, 704. 

Stat.  1851,.  93,  omitted  the  words  "as  parceners; "  also  "or  lives  or  for 
years,"  and  inserted  "several  persons"  for  " several  co-tenants." 

Stat.  1854, 6J,  inserted  in  stat.  1851,  the  words  **  or  lives,  or  for  years;" 
also,  "as  parceners." 

19  Cal.  219;  23  Cat.  501 ;  26  Cat.  69;  87  CaL  92, 339;  32  Cal.  289;  Gates  t. 
Salmon,  35  Cal.  576;  36  CaL  112;  3»  Cal.  637. 

Parol  parUtion:  24  Cal.  218. 268;  27  Cal.  418. 

$  T53.  (  $  265. )  The  interests  of  all  persons  in  the  prop- 
erty, whether  such  persons  bo  kno^Mi  or  unknown,  must  be 
set  forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  moro  of  the  parties,  or 
the  share  or  quantity  of  interest  of  any  of  the  parties,  be 
unknown  to^thoplaintifE',  or  be  uncertain  or  contingent,  or  the 
ownership  of  the  inheritance  depend  upon  an  executory  devise, 
or  the  remainder  be  a  contingent  remainder,  so  that  £uch  par- 
ties cannot  bo  named,  that  fact  must  be  set  forth  in-  the  com- 
plaint. 

26  Cal.  69;  27  Cal.  329;  40  Cat.  499. 

$  754.  ( $  266. )  No  perBc»k  haying  a  conyeyanoe  of  or 
claiming  a  hen  on  the  property,  or  some  part  of  it,  need  be 
made  a  party  to  the  actioD,  unless  such  conyeyanoe  or  Men 
api)ear  of  record. 

Stat.  1865-66.  704. 

Stat.  1851,  94,  read:  "  6-266.  No  persons  who  have  or  claim  any  Hens 
upon  the  property,  by  mortgage,  judgment  or  otherwise,  need  be  mad* 
parties  to  the  action,  unless  suoh  liens  be  matters  of  record.." 

^**5^^^^67J  Immediately  after  filing  the  complaint  in 
tlie  districtco!Jrt^a^i*^4^;^^nTist  file  with  the  recorder  of 
the  county,  or  of  the  several  couuLieji  B^m^^^^^yy^njicrty  is 
situated,  either  a  copy  of  such  complaint  or  a  not 
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^f  the  ftction,  xsontaming  the  names  of  the  parties  so 

far  as  kno^m^B^i^afi4^2^^2><^^<>^>  '^^  &  description  of  the 
property  to  be  affected  thereJS^^mimmjg^time  of  the  filing 
it  shall  be  deemed  notice  to  all  persons. 

fitat.  1865^705. 

Stat.  1851, 94,  oinltfced  t)ie  words  "  in  the  distxiot  coart ; "  alee,  "  or  o' 
Ahe  sevieral  oonuties ;  **  alao, "  either  a  copy  of  snob  -ooxnpUiiit  .<w  *\ 

§  756).  (  ^  268. )  The  summons  must  be  directed  to  all  the 
joint  tenants  and  tenants  in  common,  and  all  persons  having 
aziy  interest  in,  or  any  liens  of  record  by  mortgage,  judgment 
or  otherwise,  i|{>on  the  property,  or  upon  any  particular  por- 
tion thereof;  And  generally,  to  all  persons  unknown  who  have 
or  claim  any  interest  in  the  property. 

t5Cd.57<l 

^  757.  (  §  269. )  If  a  party  having  a  share  or  intereat  is 
unknown,- or  any  one  of  the  known  parties  reside  out  of  the 
state,  or  cannot  be  found  therein,  and  such  fact  is  made  to 
Appear  by  affidavit,  the  summons  may  be  served  on  such 
Absent  or  unknown  party  by  publication,  us  in  other  cases. 
TThen  publication  is  made,  the  summons,  as  published,  must 
be  accompanied  by  a  brief  description  of  the  property  which  is 
the  subject  of  the  action. 

$  758.  I  $  270. )  The  defendants  who  have  been  x)ersonally 
flerved  with  the  summons  and  a  copy  of  the  complaint,  or  who 
have  appeared  without  such  service,  must  set  forth  in  their 
Answers,  fully  and  particularly,  the  origin,  nature  and  extent 
of  their  respective  interests  in  the  property ;  and  if  such  <de^ 
fendants  claim  a  lien  on  the  property  by  mortgage,  judgment 
or  otherwise,  they  must  state  the  original  amount  and  date  of 
the  same,  and  the  sum  remaining  duo  thcr£on ;  also,  whether 
the  same  has  been  secured  in  any  other  way  or  not ;  and  if 
fleeured,.the  nature  and  extent  of  such  security,  or  they  are 
deemed  to  hsare  waived  their  right  to  such  lien. 

fitat.  1851, 94,  inserted  tbe  word  "certified  "  before  "copy,"  bnt  omit- 
ted tha  words  "or  who  have  appeared  without  such  service;"  also, 
"" origin  "  and  "original ; "  also,  the  words  "  correctly  "  and  "  true." 

Stat.  1860^,  705,  same  as  above  section,  758,  inserting  "correotlj^ 
before  "  state ; "  also,  "  true  "  before' "  sum.** 

X9Cal  210;  rtOaX.3Z9ii6Cifil  112. 
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$  759.  ($  271.)  The  rightB  of  the  seyeral  parties,  plaintiff 
as  well  as  defendant,  may  be  put  in  issue,  tried  and  determined 
in  such  action ;  and  when  a  sale  of  the  premises  is  necessary, 
the  title  must  be  ascertained  by  proof  to  the  satisfaction  of  the 
court,  before  the  judgment  of  sale  can  be  made ;  and  where 
service  of  the  complaint  has  been  made  by  publication,  like 
proof  must  be  i;equired  of  the  right  of  the  absent  or  unknown 
parties,  before  such  judgment  is  rendered ;  except  that  where 
there  are  several  unknown  x>^r80ns  haring  an  interest  in  the 
property  their  rights  may  be  considered  together  in  th&action, 
and  not  as  between  themselves.  t 

97CaI.329:32G&1.2B». 

(  760.  (^  272.)  Whenever  from  any  eaose  it  is,  in  the 
opinion  of  the  court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance,  among  all  the 
parties  in  interest,  the  court  may  first  ascertain  and  determine 
the  shares  or  interest  respectively  held  by  the  original  co-ten> 
ants,  and  thereupon  adjudge  and  cause  a  partition  to  be  made, 
as  if  such  original  co-tenants  were  the  parties  and  sole  parties 
in  interest,  and  the  only  pa.rties  to  the  action,  and  thereafter 
may  proceed  in  like  manner  to  adjudge  and  make  {mrtitioD 
separately  of  each  share  o;  portion  so  ascertained  and  allotted^ 
as  between  those  claiming  under  the  original  tenant  to  whom 
the  same  shall  have  been  so  set  apart,  or  xaay  allow  them  to 
remain  tenants  in  common  thereof,  as  they  may  desire. 

Stat.l86l>-66,70&. 

Stat.  1851, 95,  read :  **  b  272.  The  plaintiff  shall  produce  to  the  ooort, 
on  the  hearing  of  the  case,  the  certificate  of  the  recorder  of  the  county 
where  the  property  is  sitoated,  showing^  vhether  there  were  or  not  any 
Iien»  oatstanding  of  record  upon  the  property,  or  any  part  thexeoi^  at 
the  time  of  the  commencement  of  the  action.** 

Stat.  1862,88,  repealed  the  statute  of  1&51. 

• 

(  761.  ($  771.)  If  it  appears  to  the  court,  by  the  certificate 
of  the  county  recorder  or  coimty  clerk,  or  by  the  sworn  or 
verified  statement  of  any  person  who  may  have  examined  or 
searched  the  records,  that  there  are  outstanding  liens  or  in- 
cumbrances of  record  upon  such  real  property,  or  any  port  or 
portion  thereof,  which  existed  and  were  of  record  at  the  time 
of  the  commencement  of  the  action,  and  the  persons  holding 


L 


I 
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snch  liens  axe  not  made  parties  to  the  action,  the  court  must 
either  order  such  persons  to  be  made  parties  to  the  action,  by 
an  amendment  or  supplemental  complaint,  or  appoint  a  referee 
to  ascertain  whether  or  not  such  liens  or  incumbrances  have 
been  paid,  or  if  not  paid,  what  amount  remains  due  thereoo, 
and  their  order  among  the  liens  or  incumbrances  severally 
held  by  such  persons  and  the  parties  to  the  action,  and  whether 
the  amount  remaining  due  thereon  has  been  secured  in  any 
manner,  and  if  secured,  the  nature  and  extent  of  the  security. 

Stat.  1862, 88. 

SUt.  1851,  95,  inserted  *'  or  claiming  *'  after ''  folding ; "  also  the  words 
**  held  by  the  xwrties  who  have  appeared  and  answered  "  instead  of  "  sev- 
erally held  by  snch  persons  and  the  parties  to  the  action,'*  but  omitted 
the  words  "to  the  coort ; "  also,  "or  the  county  clerk  or  by  the  sworn  or 
verified  statement  of  any  person  who  may  have  examined  or  searched 
the  records ; "  also,  **  or  incumbrances ; "  also,  "  upon  each  real  property, 
or  any  portion  thereof,  which  existed  and  were  of  record ; "  also,  "or  not." 

^  762.  (§  274.)  The  plaintiff  must  cause  a  notice  to  be 
served,  a  reasonable  time  previous  to  the  day  for  appearance 
before  the  referee  appointed  as  provided  in  the  last  section,  on 
each  person  having  outs^ding  liens  of  record,  who  is  not  a 
party  to  the  action,  to  appear  before  the  referee  at  a  specified 
time  and  place,  to  make  proof,  by  his  own  affidavit  or  other- 
wise, of  the  amount  due  or  to  become  due,  contingently  or 
absolutely  thereon.  In  case  such  person  be  absent,  or  his  res- 
idence be  unknown,  service  may  be  made  by  publication,  or 
notice  to  his  agents,  under  the  direction  of  the  court,  in  such 
manner  as  may  be  proper.  The  report  of  the  referee  thereon 
must  be  made  to  the  court,  and  must  be  confirmed,  modified 
or  set  aside,  and  a  new  reference-ordered,  as  the  justice  of  the 
case  majy  require, 

^  768.  (^  275.)  If  it  be  alleged  in  the  complaint  and  estab- 
lished by  evidence,  or  if  it  appear  by  the  evidence  without 
such  allegation  in  the  complaint,  to  the  satisfaction  of  tiie 
court,  that  the  property,  or  any  part  of  it,  is  so  situated  that 
partition  cannot  be  made  without  great  prejudice  to  the  owners, 
the  coiu't  may  order  a  sale  thereof.  Otherwise,  upon  the 
requisite  proofs  being  made,  it  must  order  a  partition,  accord- 
ing to  the  respective  rights  of  the  parties,  as  ascertained  by  the 
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court,  and  appoint  three  referees  therefor;  ^^^^^^^ 
tTvoTiion  rremain  undivided  for  the  owner*  whoBC  later- 
^te  remain  imknovn  or  are  not  aacerteined.  

(  7G4t,  In  making  partition,  the  referees  mast  divide  the 
property,  and  allot  the  several  portions  thereof  to  the  respect- 
ive parties,  quality  and  quantity  relatively  considered,  accord- 
ing to  the  respective  rights  of  the  parties  as  determined  by  the 
court,  pursuant  to  the  provisions  of  this  chapter,  designating 
the  several  portions  by  proper  landmarks,  and' may  employ 
a  surveyor  with  the  necessary  assistants  to  aid  them.  Before 
making  partition  or  sale,  the  referees  may,  whenever  it  will 
be  for  the  advantigo  of  those  interested,  set  apart  a  portion  of 
the  property  for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  shall  not  be  assigned  to  any  of  the  parties  or  sold,  but 
shall  remain  an  open  and  public  way,  road,  or  street,  unless 
the  referees  shall  set  tbe  same  apart*  as  a  private  way  for  the 
use  of  the  parties  interested,  or  some  of  them,  their  heirs  and 
assigns,  in  which  ca^e  it  shall  remain  such  private  way''*. 
f^Whenever  it  shall  appear,  in  an  action  for  partition  of  lands, 
that  one  or  more  of  tlie  tenants  in  common,  being  the  owner 
of  an  undivided  interest  in  the  tract  of  land  sought  to  be  par- 
titioned, has  sold  to  another  person  a  specific  tract  by  metes 
and  bounds  out  of  the  common  land,  and  executed  to  the  pur- 
chaser a  deed  of  conveyance,  purporting  to  convey  the  whole 
title  to  such  specific  tract  to  the  purchaser  in  fee  and  in  sev- 
eralty, the  land  desciibed  in  such  deed  shall  be  allotted  and 
set  apart  in  partition  to  such  purchaser,  his  heirs  or  assigns, 
or  in  such  other  manner  as  shall  make  such  deed  effectual  as 
a  conveyance  of  the  whole  title  to  such  segregated  parcel,  if 
such  tract  or  tracts  of  land  can  be  so  allotted  or  set  apart  with- 
out material  injni^  of  the  rights  and  interests  of  the  other  co- 
tenants  who  may  not  have  joined  in  such  conveyance;  pro- 
vided, that  in  all  cases  the  court  shall  direct  the  referees,  in 
making  partition  of  land,  to  allot  the  share  of  each  of  the 
pai'ties  owning  an  interest  in  the  whole  or  in  any  part  of  the 
premises  sought  to  be  partitioned,  and  to  locate  the  share  of 
each  co-tenant,  so  as  to  embrace  as  far  as  practicable  the  im- 
provements made  by  such  co-tenant  upon  the  property,  and  the 
value  of  the  improvements  made  by  the  tenants  in  common 


must  be  excluded  from  the  valuation  iu  makiug  allotmentH, 
ind  the  land  must  be  valued  without  regard  to  such  improve- 
ments, in  case  the  same  can  bo  done  without  material  injury 
to  the  rights  and  interests  of  the  other  tenants  in  common 
owning  such  land.''*    [Approved  April  3, 1876.] 

eentatiyes  or  assigns^of  siuch  deoedeat*  as  if  it  had  been  entered 

before  his  death. 

6t»t.  1867-68. 630. 

Stftt.  1865^  705,  read:  "If  no  ezoeptioiis  be  filed  to  the  report^  or 
upon  hearing  they  Bhonld  by  overmled,  the  court  shall  confirm  the 
same ;  or  it  may,  upon  exceptions,  change,  modify  or  set  it  aside,  and 
refer  the  matter  to  the  same,  or  if  neeessaty,  may  appoint  new  referees. 
Upon  (ke  report,  as  confirmed,  a  final  judgment  shall  be  rendered  to 
the  eifect  that  such  partition  be  effectual  and  vmUd  forever,  which  judg- 
ment shall  be  binding  and  conclusive : 

''Fiiefr-OnallpersonsBamedin  theoomplaintas  parties  to  the  aetion, 
ear  who  shall  have  appeared  therein,  and  their  le«al  representatives  who 
banre«t  the  time  any  interest  in  the  property  divided,  or  any  part  there- 
of, aa  owners  in  fee,  or  as  tenants  for  Uf e  or  for  years,  or  as  entitled  to 
the  reversion,  remainder  or  the  inheritance  of  such  proiMity,  or  any 
part  thereof,  after  the  termination  of  a  particular  estate  therein,  and 
who  bgr  any  contingency  zaay  be  entitled  to  a  beaefioijil  interest  in  the 
|»operty,  or  who  have  an  interest  in  any  uadividad  share  thereof  as 
tenants  for  years  or  for  life. 

"Second— On  all  persons  interested  in  the  property  who  may  be  nn^ 
known,  to  whom  notice  shall  have  been  given  of  the  action  by  publica- 
tion. 

**Thitd'  On  aU  peiwms  cJaiming  from  such  patties  or  persons,  or 
either  of  them;  and  to  that  end  the  action  shall  be  deemed  and  is 
hereby  declared  to  be  a  proceeding  la  rtm.  A  copy  of  the  report  of  the 
referee,  as  confirmed,  together  with  a  copy  of  the  final  judgment 
therein  rendered,  duly  certified,  may  be  filed  in  the  office  of  the  county 
recorder  of  the  county  or  counties  in  which  the  land  is  situated,  whose 
dutgr  it  shall  be  to  record  the  same,  whioh  IQiiig  and  rscording  shall 
have  the  same  f  oroe  and  ofleot  aa  the  filing  and  recording  of  a  deed  of 
«ottvciyaooe;«nd, 

**  Fourth— On  all  persons  who  have  or  daim  to  have  conveyances  to, 
Uena  upon,  or  any  interest  in  the  pnq^erty,  where  such  conveyances, 
liens  or  interest  did  not  appear  of  record  at  the  time  of  the  commence- 
ment of  proceedings  for  partition.** 

Stat.  18S1.  96,  omitted  the  words  "  change,  modify; "  al80,.lha  last 
MttteBoe  of  subdiiftsloB  t,  oomnM&eiag  **  and  ao  judgm— t.'* 

12  CU.  289;  Gates  v.  3idmoa»  ItOil.  9l$» 
Aivwl:  asOaLtn. 
c.  c,  P*' 
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^  767.  ( ^  279.  >  The  judgment  does  not  affect  tenemts  for 
years  less  than  ten,  to  the  ^hole  of  the  property  which  is  the 
subject  of  the  partitioD. 

$  768.  ( ^  280. )  The  expenses  of  the  referees,  inchidih^^ 
those  of  a  surveyor  and  his  assistaniSr  when  emx^oyed,  must 
he  ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  tiie  fees  allowed  hy  the  ccmrt,  in  Us  dis- 
cretiont  to  the  referees,  must  be  apportioned  among  the-differ- 
ent  parties  to  the  action,  equitably. 

St&t.  1863-66, 70& 

[$  280.  The  expenses  of  the  Beferees,  including  those  of  m 
Surveyor  and  his  assistant  when  emploved,  shall  be  asoer- 
tained  and  allowed  by  the  Court,  and  tne  amount  thereof, 
together  with  the  fees  allowed  6y  law  to  the  Referees,  and 
such  aHomeys' fees  expended fw  me  commonhenefU^  hotk  for 
plaintiff  and  defendants ,  as  the  Court  shaU  deem  fust  and 
proper,  shall  be  apportioned  among"  the  different  parties  to  the 
9cUon.---Amendment  of  March  4=,  1872,  Stat,  1871-^,  p.  280.] 

^  769.    ( ^  281. )    When  a  lien  is  on  an  undivided  interest 

or  estate  of  any  of  the  parties,  such  lien,  if  a  partition  be 

made,  shaU  thenceforth  be  a  charge  only  on  the  share  assigned 

to  such  party ;  but  such  share  nnist  be  first  charged  with  its 

just  proportion  of  the  costs  of  the  partitian,  in  preference  to 

such  lien. 

(  770.  ($  282. )  When  a  part  of  the  property  only  is 
ordered  to  be  sold,  if  there  be  an  es&rte  for  life  or  years,  in  an 
undivided  share  of  the  whole  property,  such  estate  may  be  set 
off  in  any  part  of  the  property  not  ordered  to  be  sold. 

§  771.  ( $  283. )  The  proceeds  of  the  sale  of  encumbered 
property  must  be  applied  under  the  direction  of  the  court,  as 
follows: 

1.  To  pay  its  just  proportion  of  tbe  general  costs  of  the 
aotioUf 

2.  To  pay  &e  costs  of  the  reference. 

3.  To  satisfy  and  cancel  of  record  the  several  Hens  in  their 
order  of  priority,  by  payment  of  the  sums  due  and  to  become 
due ;  the  amount  due  to  be  verified  by  affidavit  at  tbe  time  of 
payment. 

4.  The  residue  among  the  owners  of  the*  property  sold, 
according  to  their  respective  shares  therein* 
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f  YTa.  (^  284.)  Wbeneyer  any  partj  to  an  action,  ivboliolda 
a  lien  upon  the  property,  or  any  part  thereof,  has  other  Becuri- 
tiee  for  the  payment  of  tibe  amoant  of  such  lien,  the  court 
may,  in  its  discretion,  order  such  securities  to  be  exhausted 
before  a  distribution  of  the  proceeds  of  sale,  or  may  order  a 
Just  deduction  to  be  made  from  the  amount  of  the  lien  on  tho 
property,  on  account  thereof 

^  773.  (^  2S5.)  The  proceeds  of  sale  and  the  fleeoritief 
taken  hy  the  referees,  or  any  part  thereof,  must  be  distributed 
by,  them  to  the  persons  entitled  thereto,  whenever  the  court  bo 
directs.  But  in  case  no  direction  be  s^ven,  all  of  such  proceeds 
and  securities  must  be  paid  into  court»  or  deposited  therein, 
or  as  directed  by  the  court 

$  774t.  (^  286.)  When  the  proceeds  of  ibe«ale  of  any  abara 
or  parcel  beloi^gijig  to  persons  who  are  parties  to  the  action, 
and  who  are  known,  are  paid  into  court,  the  action  may  be 
continued  as  between  such  parties,  for  the  dertormination  of 
their  respective  claims  thereto,  wliicli  must  be  ascertained  and 
adjudged  by  the  court.  Further  testimony  mi^  be  taken  in 
court,  or  by  a  referee,  at  the  discretion  of  the  court,  and  the 
court  may,  if  necessary,  require  such  parties  to  present  the 
Dacts  or  law  in  controversy,  by  pleadlAgs,  as  in  an  original 
action. 

^  775.  (9  287.)  All  sales  of  real  property,  made  by  referees 
tmder  this  chapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  manner  required 
for  the  sale  of  real  property  on  execution.  The  notice  must 
state  the  terms  t>f  sale,  and  if  the  property  or  any  part  of  it  is 
to  be  sold  subject  to  a  prior  estate,  charge  or  lien,  that  must 
be  stated  in  the  notice. 

^  770.  ($  -283.)  The  court  must,  in  the  order  for  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  the  purchase 
money  of  any  portion  ot  the  premises  of  which  it  may  direct 
a  sale  on  credit,  and  for  that  portion  of  which  the  purchase 
money  is  required,  by  ihe  provisions  hereinafter  contained,  to 
be  invested  for  the  benefit  of  unknown  owners,  infants  or 
ptrtifis  ont  of  the  state. 


$  77t.  ($  289.)  Thd  re&reeft  ism^  ialQ&  separate  sckorigages 
md  other  securities  ibr  the  whole,  or  eonvenlent  portioiui  of 
the  purchase  money,  of  swdi  parts  of  the  proper^  aa  are  di- 
rected by  the  court  to  be  sold  on  credit,  for  the  shares  of  any 
ImowQ  owner  of  full  a^,  in  the  name  of  such  owner ;  and  for 
the  shares  of  an  infant,  in  the  name  of  the  guardian  of  such 
infant ;  and  for  other  shares,  in  the  name  of  the  clerk  of  tiie 
county  and  his  successors  in  ofSoe. 

Stat.  ISSA,  tk 

Stat.  lS61,97»read*'<derkof  ttwoowi**  fter"oleikof  the  c«m«ir.'' 

$  778.  (^  290.)  The  person  entitled  to  a  tenancy  for  life, 
(X  years,  whose  estate  haa  been  sold,  is  entitled  to  receive  such 
sum  as  may  be  deemed  a  reasonable  satisfaction  for  such  estate^ 
and  which  the  person  so  entitled  may  consent  to  accept  instead 
thereof,  by  an  instrument  in  writing,  filed  with  the  clerk  of 
the  court.  Upon  the  filing  of  such  consent,  the  clerk  must 
enter  the  same  in  tho  minutes  of  the  court. 

$  T79*  ($  291.)  If  such  consent  be  not  giren,  filed  and 
entered,  as  prorided  in  the  last  section,  at  or  before  a  judgment 
of  sale  is  rendered,  the  court  must  ascertain  and  determine 
what  proportion  of  the  proceeds  of  the  sale,  after  deducting 
expenses,  will  be  a  just  and  reasonable  sum  to  be  allowed  on 
account  of  such  estate ;  and  must  order  the  same  to  be  paid 
to  such  party,  or  deposited  in  court  for  him,  as  the  case  may 
require, 

$  780.  (^  292.)  If  the  persons  entitled  to  such  estate  for  lifo 
or  years  be  unknown,  the  court  must  provide  for  the  proteetLon 
of  their  rights,  in  the  same  manner,  aa  f ar  as  may  b6»  SA  if 
they  were  known  and  had  appeared. 

$  781.  (^  293.)  In  all  cases  of  sales,  when  it  appears  that 
any  person  has  a  vested  or  contingent  future  right  or  estate  m 
any  of  tho  property  sold,  the  court  must  ascertain  and  settle 
the  proportional  value  of  such  contingent  or  vested  right  or 
estate,  and  must  direct  such  proportion  of  the  proceeds  of  tho 
sale  to  be  invested,  secured  or  paid  over,  in  such  manner  9A  to^ 
protect  the  rights  and  interests  of  tbe  parties* 

S5CaU576. 
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f  fSa.  0  294.)  In  all  cases  of  sales  of  property  the  tenns 
most  be  made  known  at  the  time ;  and  if  the  premises  consist 
of  distinct  farms  or  lots,  they  must  be  sold  separately. 

$  783.  ($  295.)  Neither  of  the  referees,  nor  any  person  for 
<be  benefit  of  either  of  them,  can  be  interested  in  any  pnr. 
chase ;  nor  can  a  guardian  of  an  infant  party  be  interested  in 
the  purchase  of  any  real  property,  being  the  subject  of  the 
action,  except  for  the  benefit  of  the  infant.  All  sales  contrary 
to  the  provisions  of  this  section  are  void. 

^  784.  ($  29€.)  ifter  completing  a  sale  of  the  property,  or 
any  part  thereof  ordered  to  be  sold,  the  referees  must  report 
the  same  to  the  court,  with  a  description  of  the  different  par- 
cels of  land  sold  to  each  purchaser ;  the  name  of  the  pur- 
chaser; the  price  paid  or  secured;  the  terms  and  conditions 
of  the  sale,  and  the  securities,  if  any,  taken.  The  report  must 
be  filed  in  the  office  of  the  clerk  of  the  county  where  the  prop* 
erty  is  situated. 

§  785,  (5  297.)  If  the  sale  be  confirmed  by  the  court  an 
order  must  be  entered,  directing  the  referees  to  execute  con- 
veyances and  tak0  securities  pursuant  to  such  sale,  which  they 
are  hereby  authorized  to  do.  Such  order  may  also  give  direc- 
tions to  them  respecting  the  disposition  of  the  proceeds  of  the 
flale. 

(  78e.  ($  293.)  When  a  party  entitled  to  a  share  of  the 
property,  or  an  encumbrancer  entitled  to  have  his  lien  paid  out 
of  the  sale,  becomes  a  purchaser,  the  referees  may  take  his  re- 
ceipt for  so  much  of  the  proceeds  of  the  sale  as  belongs  to 
him. 

299.)  The  conveyances  must  be  recorded  in  the 
county  wnes^atti^^remises  are  situated,  and  shall  be  a  bar 
against  all  personsmfettlii^ntiie  property  in  any  way,  who 
shall  have  been  named  as  partielhm^i^^lion;  and  against  all 
such  parties  and  persons  as  were  nnknown^lMii^TiramoDS 
was  served  by  publication,  and  against  all  persons 
under  them,  or  either  of  them. 
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(  78&  ((  300.)  When  there  are  proceeds  of  a  sale  belong* 
to  an  mikiLown  owner,  or  to  a  person  without  the  state,  wha 
has  no  legal  representative  within  it,  the  same  must  be  in* 
vested  in  bonds  of  this  state  or  of  the  TTnUed  States,  for  the 
benefit  of  the  persons  entitled  thereto^ 

Stat.  1851,  98,  inserted  "Beonritiea  on  intezesl"  instead  of  UalkMt 
words. 

^  Y89s»  ^$  301.)  When  the  security  of  the  proceeds  of  sale 
is  taken,  or  when  an  investment  of  any  sn(^  proceed  is  made, 
it  must  be  done,  except  as  herein  otherwise  provided,  in  the 
name  of  the  clerk  of  the  county  where  the  papers  are  filed,  and 
his  sueeessors  in  office,  who  must  hold  the  same  for  tjie  use  and 
benefit  of  the  parties  interested,  subject  to  the  order  of  the  court. 

$  790.  ($  302.)  When  security  is  taken  by  the  referees  on  & 
sale,  and  the  parties  interested  in  such  security*  by  an  instru- 
ment in  writings  under  their  hands,  deHvered  ta  the  referees^ 
agree  upon  the  shares  and  propoartlons  to  which  they  ore  re» 
spectively  entitled ;  or  when  shares  and  proportions  h&ve  beea 
previously  adjudged  by  the  court,,  such  securities  must  be  taken 
in  the  names  of,  and  payable  to,  the  parties  respectively  entitled 
tiiereto,  and  must  be  delivered  to  such  parties  upon  their  re> 
ceipt  therefor.  Such  agreement  and  receipt  must  be  returned 
and  filed  with  the  clerk. 

$  791.  (^  S03.)  The  clerk  in  whose  name  a  security  is  taksn^ 
or  by  whom  an  investment  is  made,  and  his  successors  in  office> 
must  receive  ^e  interest  and  principal  as  it  becomes  due,  and 
apply  and  invest  the  same  as  the  court  may  direct ;  and  must 
deposU  wUh  the  cottnty  treasurer  all  securities  taken,  and  keep 
an  account  in  a  book  provided  and  kept  for  that  purpose,  iu 
the  clerk's  office,  free  for  inspection  by  all  persons,  of  invest^ 
ments.  and  moneys  received  by  him  thereoiv*  and  thedispositioa 
thereof. 

Stat.  185U99»  inserted  ■'ffleinldsoffioe"  instead  of  floOciaaiwordB. 

$  799.  (^  304.)  When  it  appears  that  partltio&  oaomot  ba 
made  equal  between  the  parties,  aooording  to  their  respectlTft 
rights,  without  prejudice  to  the  rights  and  interests  of  some 
of  them,  and  a  partitLon  ba  ordered*  the  eoort  m»^  adjud^ 
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compensation  to  be  made  by  one  party  to  another,  on  account 
of  the  inequality ;  bnt  such,  compensation  shall  not  be  required 
to  be  made  to  others  by  o'wners  unknown,  nor  by  an  infant. 
imleBS  it  appears  that  such  infant  has  personal  property  suffi- 
cient for  that  purpose,  and  that  his  interest  will  be  promoted 
thereby.^  And  in  all  cases,  the  court  has  power  to  make  com- 
pensatory adjustment  between  the  respective  parties,  according 
to  the  ordinary  principles  of  equity. 

StaU  186»^  70& 

Stat,  wau  99,  ioa^rted  "bf  jadgment "  after  "x»td«red : "  and  omitted 
the  last  sentence. 

$  798.  ($  305.)  When  the  share  of  an  infant  is  sold,  the 
proceeds  of  the  sale  may  be  paid  by  the  referee  making  the 
sale,  to  his  general  guardian,  or  the  special  guardian  appointed 
for  him  in  the  action,  upon  giving  the  security  required  by  law 
or  directed  by  order  of  the  court. 

(  794»  (^  906.)  The  guardian  who  may  oe  entitled  to  the 
nnstody  and  management  of  the  estate  of  an  insane  person,  or 
other  person  adjudged  incapable  of  conducting  his  own  afOurs* 
whose  interest  in  real  property  has  been  sold,  may  receive,  in 
behalf  of  such  person,  his  share  of  the  proceeds  of  such  real 
property,  from  the  referees,  on  executing,  with  sufKcient  sure- 
ties, an  undertaking  approved  by  a  judge  of  the  court,  or  by  a 
oouniy  judge,  that  he  will  faithfully  discharge  the  trust  re- 
posed in  him,  and  will  render  a  true  and  just  account  to  the 
person  entitled,  or  to  his  legal  representative. 

(  795.  ({  307.)  The  general  guardian  of  an  infant,  and  the 
goardian  entitled  to  the  custody  and  management  of  the  estate 
Of  an  insane  person,  or  other  person  adjudged  incapable  of 
ocmduoting  bis  own  affidrs,  who  is  interested  in  real  estate  held 
in  joint  tenancy,  or  in  common,  or  in  any  other  manner  so  as 
to  authorise  his  being  made  a  party  to  an  action  for  the  par- 
tition thereof,  may  consent  to  a  partition  without  action,  and 
Agree  upon  the  share  to  be  set  off  to  such  infant  or  other  per- 
son entitled,  and  may  execute  a  release  in  his  behalf  to  the 
owners  of  the  shares^  of  the  parts  to  which  they  may  be  re^ 
epootirely  entiUed,  upon  an  order  of  the  court. 
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^^^96.  (^  308.)  The  costs  of  partition,  including  reasonable 
ooumStji/i^^sexpended  by  (he  plaintiff  for  the  common  benqfU,  fees 
of  referee^Hi^ther  disbursements,  mtlst  be  paid  by  the  par- 
ties respectivel^il^^led  to  share  in  the  lands  divided,  in  pro- 
portion to  their  respec^K^iterests  therein,  and  may  be  includ- 
ed and  speciiied  in  the  juu^lii^t.  In  that  case,  the^r  shall  be 
a  lien  on  the  several  shares,  an^ll^udgment  may  beenforoed 
by  execution  against  such  shares,  aS{N|ffadnst  other  properiy 
held  by  the  respective  parties.  When,  H^^ver,  a  litigation 
arises  between  some  of  the  parties  only,  the  couHimay  require 
the  expense  of  such  litigation  to  be  paid  by  the  partieH^i^etO, 
or  any  of  them.  [See  amendmeniMarch  4,  '72  following  ^s^^I 

$  797.  (^  30a.)  The  court,  with  the  coniaetit  of  the  parties, 
may  appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  under  the  provisions  of  this  chapter ;  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers  and 
may  perform  all  the  duties  required  of  the  three  referees. 


$  798.     (N.  S.)     If  it  appear  that  other  actions  or  proceed- 
ings have  been  necessarily  prosecuted  or  defended  by  any  one 
of  the  tenants  in  common,  for  the  protection,  confirmation  or         ' 
perfecting  of  the  title,  or  settling  the  boundai'ies,  or  making         ' 
a  survey  or  surveys  of  the  estate  partitioned,  the  court  shall 
allow  to  the  parties  to  the  action  who  have  paid  the  expense    . 
of  such  litigation  or  other  proceedings,  all  the  expenses  neces- 
sarily incuri-ed  therein,  except  counsel  fees,  which  shall  have 
accrued  to  the  common  benefit  of  the  other  tenants  in  com- 
mon, with  interest  thereon  from  the  date  of  making  the  said        i 
expenditures,  and  in  the  same  kind  of  money  expended  or 
paid,  and  the  same  must  be  pleaded  and  allowed  by  the  court        j 
and  included  in  the  final  judgment  and  shall  be  a  lien  upon        j 
the  share  of  each  tenant,  respectively,  in  proportion  to  his 
interest,  and  shall  be  enforced  in  the  same  manner  as  taxable 
costs  of  partition  are  taxed  and  collected.     [Took  effect  Feb- 
ruary 4, 1876.  ] 

§  796  having  been  repealed  by  act  of  1674,  a  new  section  of  that  num- 
ber was  created  in  1876. 

tlie  same  is  subject  to  the  inspeotion  of  the  reepective  partly 
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to  the  aotion,  miiBi  be  allowed  and  taxed ;  wheneyer  snch  ab- 
Btraot  is  produced  by  the  plaintiff,  before  the  oommenoement 
of  the  action,  he  must  file  with  his  complaint  a  notice  that  an 
abstract  of  the  titie  has  been  made  and  is  subject  to  the  inspec- 
tion and  use  of  all  the  parties  to  the  action  designating  therein 
vheie  the  abstract  will  be  kept  for  inspection.  But  if  the 
plaintiff  shall  hare  failed  to  prooore  such  abstract  before  com- 
mencing the  action,  and  any  defendant  shall  procure  the  same 
to  be  made,  he  shall,  as  soon  as  he  has  directed  it  to  be  made, 
file  a  notice  thereof  in  the  action,  with  the  clerk  of  the  court, 
stating  who  is  making  tiie  same,  and  where  it  will  be  kept  when 
finished.  The  court  or  the  judge  thereof  may  direct  from  time 
to  time,  during  the  progress  of  the  action,  who  shall  haye  the 
custody  of  the  abstract. 

$800.  (N.  S.)  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  competent  searcher  of  records,  and 
need  not  be  certified  by  the  recorder  or  other  officer,  but  in- 
stead thereof  it  must  be  yerifled  by  the  affidayit  of  the  person 
making  it,  to  the  effect  that  he  belieyes  it  to  be  correct,  but  the 
same  may  be  corrected  from  time  to  time  if  foimd  incorrect, 
under  the  direction  of  the  oouri. 

§  801«  (N.  S.)  Wheneyer  during  the  progress  of  the  action 
for  partition,  any  disbursements  shall  haye  been  made,  under 
the  direction  of  the  court,  or  the  judge  thereof,  by  a  party 
thereto,  interest  must  be  allowed  thereon  from  the  time  of 
making  such  disbursements. 

[Ad  approved  Marth  4, 1872,  amended  $  808  as  follows : 
f^iOB*  The  costs  of  partition,  including  fees  of  referees,  and 
euchali»l^£^8'  fees  expended  for  (he  common  ben^  both  for 
fdaintiffsoM^i^fpndants,  as  the  court  shaU  deem  just  and  proper ^ 
and  other  disburSlft^nts,  shall  be  paid  by  the  parties  respect- 
iyelyentitied  to  sharenHiglands  divided,  in  proportion  to  their 
respective  interests  theremNjidmay  be  included  and  specified 
in  me  judgment.  In  that  caselrfci^haH  bo  a  lien  on  the  sey-< 
eral  sharea,  and  the  judgment  mavD^^^rced  by  execution 
against  such  shares,  and  against  other  profN^^ld  by  the  re- 
spective parties.  When,  however,  a  litigationro^^between 
some  of  tne  parties  only,  the  court  may  require  the  elji^jge  of 
such  litigation  to  be  paid  by  the  parties  thereto,  or  any  -*^^^ 
^ToQk  effect  iwmeimteJy,] 


i 
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CHAPTER  V. 

ACTIONS  FOR  THE  USURPATION  OP  AN  OFFICE  OR 

FRANCHISE. 

Qsonos  802.    Gertain  writs  abolished. 

803.  Action  may  be  brought  agalast  any  party  ttsnzpiiig, 

etc.,  any  office  or  franchise. 

804.  Name  of  person  entitled  to  offloe  may  be  set  forth  in 

the  complaint.    If  fees  have  been  received  by  the 
usurper,  he  may  be  arrested. 
806.    Judgment  may  determine  the  rights  of  both  incum- 
bent and  claimant. 

806.  When  rendered  in  favor  of  applicant. 

807.  Damages  may  be  recovered  by  successful  applicant. 
8C8.    When  several  persons  claim  the  same  office,  their 

rights  may  be  determined  by  a  single  action. 
809.    If  defendant  found  guilty,  what  Judgment  to  be  ren- 
dered against  him. 

$  8058.  (N.  S.)  The  writ  of  scire  fiaciaa,  the  writ  of  quo 
warranto,  and  proceedings  by  information  in  the  nature  of  quo 
warranto,  are  abolished.  The  remedies  obtainable  in  these 
forms  may  hereafter  be  obtained  by  civil  actions,  nndor  ^e 
provisions  of  this-chapter. 

$  803.  ( ^  810. )  An  action  may  be  brought  by  the  attor- 
ney-general, in  the  name  of  the  people  of  this  state,  upon  his 
own  information,  or  upon  the  complaint  of  a  private  party, 
against  any  person  who  usurps,  intrudes  into  or  unlawfully 
holds  or  exercises  any  public  office,  civil  or  military,  or  any 
franchise  within  this  state.  And  the  attorney-general  must 
bring  the  action,  whenever  he  has  reason  to  believe  that  any 
such  office  or  franchise  has  been  usurped,  intruded  into  or 
unlawfully  held  or  exercised  by  any  person,  or  when  he  is 
directed  to  do  so  by  the  governor. 

9  CaL  167;  7  Gal.  432: 10  OaL  ST6;  14  CaL  43;  aO  CU.  50. 
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(  804.  (^  811.)  Whenever  ench  action  is  brought,  the 
attorney-general,  in  addition  to  the  statement  of  the  cause  of 
action,  may  also  set  forth  in  the  complaint  the  name  of  the 
person  rightly  entitled  to  the  office,  -with  a  statement  of  his 
right  thereto ;  and  in  such  case,  upon  proof  by  affidavit  that 
the  defendant  has  received  fees  or  emoluments  belonging  to 
the  office,  and  by  means  of  his  usurpation  thereof,  an  order 
may  be  granted  by  a  justice  of  the  supreme  court,  or  a  district 
judge,  for  the  arrest  of  such  defendant,  and  holding  him  to 
bail ;  and  thereupon  he  may  be  arrested  and  held  to  bail,  in 
the  same  manner  and  with  ^e  same  effect,  and  subject  to  the 
same  rights  and  liabilities,  as  in  other  dvU  acfcians  where  the 
defendant  is  subject  to  arrest. 

7CaLS93, 432;  UGal.  43: 16CaL  S». 

$  805«  ( ^  312. )  In  every  such  action,  judgment  may  be 
rendered  upon  the  right  of  the  defendant,  tad.  also  upon  the 
right  of  the  party  so  alleged  to  be  entitled,  or  only  npon  the 
right  of  the  defendant,  jm  joBtifie  may  require. 

27GaL4T0;»CaL382. 

^  806  •  ($  318. )  If  the  judgment  be  rendered  upon  the 
right  of  the  person  so  alleged  to  be  entitled,  and  the  same  be 
in  fftvor  of  such  person,  he  will  be  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond  as  may  be 
required  by  laW)  to  Uk»  upon,  himself  tha  execution  of  tba 
office. 

(  80r«  (  ^  314.)  If  Judgment  be  rendered  upon  the  right 
of  the  person  so  alleged  to  be  entitled,  in  favor  of  such  per- 
son, he  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  office  by 
^e  defendant. 

§  808.  ( $  816. )  When  several  persons  claim  to  be  enti- 
tled to  the  same  office  or  franchise^ne  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective  rights 
to  such  office  or  firanchise. 

^  809.  ( ^  316. )  When  a  defendant,  against  whom  such 
action  has  been  brought,  is  adjudged  guilty  of  usurpirg  or 
intruding  into,  or  unlawfully  holding  any  office,  franchise  or 
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privilege,  judgment  must  be  rendered  that  such  defendant  be 
excluded  from  the  office,  franchise  or  priTilege,  and  that  hd 
pay  the  costs  of  the  action.  The  court  may  also,  in  its  dich 
cretion,  impose  upon  the  defendant  a  fine  not  exceeding  five 
thousand  dollars,  which  fine,  when  6oUooted«  must  be  pnd 
into  the  treasury  of  the  etaite* 

See  new  $  810  in  appendix. 
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CHAPTER  VI. 

OP  ACnOKS    AGAINST    8TEAMEBS,   VESSELS    AND 

BOATS. 

BxcnoN  813.   Wben  vensels,  etc.,  an  lUble.    Thoir  liabilities  con- 

Btitnte  lieoB. 

814.  Actions  may  be  biotiglit  directly  against  such  yds* 

eels^eto. 

815.  Complaint  must  be  verified. 

816.  Sammons  may  be  served  on  tbe  master,  mate.  etc. 

817.  PlaintiiT  may  have  such  vessel,  etc,  attached. 

818.  The  clerk  must  issue  the  writ  of  attachment. 

619.  Such  writ  most  be  directed  to  the  sherifll  Sheriff 
may  release  open  sufficient  undertaking. 

820.  Sheriff  must  execute  such  writ  without  delay. 

821.  the  owner,  master,  etc.,  may  appear  and  defend  such 

vessel. 

822.  Proceedings  in  actions  under  this  chapter. 

623.  After  appearaooe  attachment  may,  on  motion,  be  dis- 
charged. 

62i.  When  not  discharged,  such  vessel,  etc.,  may  be  sold 
at  public  auction.    Application  of  proceeds. 

825..  Mariners  and  others  may  assert  their  claim  for  wages, 
notwithstanding  prior  attachment.  How  cnfoifCed. 

826.    Proof  of  the  claims  of  mariners  and  others. 

627.  Sheriff's  notice  of  sale  to  contain  measurement,  toh* 
nage,eto. 

($  317.)    All  steamers,  vessels  and  boats  are  liable : 
1.  For^ninces  rex^ered  on  board  at  the  request  of,  or  on 
contract  with^nlii^jespective  owners,  mastcfs,  agents  or  con- 
signees. 

2*  For  supplies  fumisheJTHi^heir  use  at  the  request  of  their 
respective  owners,  masters,  agent^n^onsignees. 

8.  For  materials  furnished  for  thei^iii^g^uction,  repair  or 
equipment. 
im  For  their  wharfage  and  anchorage  within  this^ 
5.  For  injuries  committed  by  them  to  persons  or  propel 

o.  c.  p.— aa 
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16  several  causes  of  action  constitute  liens  upon  all  steam- 
ers, Hfisels  and  boats,  and  have  priority  in  their  order  herein 
enumenkfid,  and  have  preference  over  all  other  demands;  but 
such  liens  o|^  continue  in  force  for  the  period  of  one  year 
from  the  timeTl^  cause  of  action  accrued. 

Stat.  1851, 101,  ftddl^o  sabdivision  5,  the  words  "  Provided,  that  the 
wages  of  mariners,  boad|«n,  and  others  employed  in  the  seryice  of  such 
steamers,  vessels  and  boan^uUl  have  preference  over  all  other  de- 
mands." Also  inserted  a  snbalBision  between  4  and  5,  as  follows :  "  For 
non-performance  or  malperf orml^oe  of  any  contract  for  the  transport- 
ation of  persons  or  property,  made  D|Uheir  respective  owners,  mastexs, 
agents  or  consignees; "  and  also  omitt^^he  last  sentence,  commenciacr 
**  the  several  causes." 

Stat.  ,1860, 304,  was  same  as  above  section  cl^nserting  between  4  and 
5  the  subdivision  of  1851  last  recited  supra, 

4  Wallace,  411,  (The  Moses  Taylor),  556;  1  Cal. 
268;  6  Cal.  462;  8  Cal.  418;  9  Cal.  697:  13  OaL  869;  18€al. 


Cal.  308;  5  Gal. 
34  CaL  676. 


^  814.   ($  318.)  Actions  for  damages  arising  upon  anWf  the 
grounds  specified  in  the  preceding  section  may  be  brougl 
rectly  against  such  steamers,  vessels  or  boats. 

Stat.  1851, 102,  used  "demanda'*  instead  of  "damages." 

(  815.  (^  819.)  The  complaint  must  designate  the  steamer, 
vessel  or  boat  by  name,  and  must  be  verified  by  the  oath  of  the 
plaintiff,  or  some  one  on  his  behalf. 


($  320.)  The  summons,  attached  to  a  certified  copy 
of  the^i|Dplaint,  may  be  served  on  the  master,  mate  or  person 
having  chax^i^  the  steamer,  vessel  or  boat  against  which  the 
action  is  brougnl 

Stat.  1851, 103,  in86rt0^rN«"  before  <*penoii<* 

20*1.906,370. 


^  817.  ($  321.)  The  plaintiff,  at^lll^me  of  issuing  the 
summons,  or  at  any  time  afterwards,  ma^mjrethe  steamer, 
vessel  or  boat  against  which  the  action  is  brou^k^wlth  iti 
tackle,  apparel  and  furniture,  attached  as  security  fo^ll^Mi' 
isfaction  of  any  judgment  that  may  be  recovered  therein. 

1OaL405;8CaL4l8* 
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81&  ($  322.)  The  clerk  of  the  court  most  issue  »  writ  of 
^bment,  on  the  application  of  the  plaintiff,  upon  receiving 
m  undertaking  on  behalf  of  the  plaintiff,  executed  by 
two  o^ioro  sufficient  sureties,  to  the  effect  that  if  judgment 
be  rencHred  in  favor  of  the  steamer,  vessel  or  boat,  as  the  case 
may  bo,  w  will  pay  all  costs  and  damt^fes  that  may  be  awarded 
against  binL  and  all  damages  that  may  be  sustained  by  such 
rteamer,  vel^l  or  boat  from  the  attachment,  not  exceeding  the 
som  specifiedVi  the  undertaking,  which  shall  in  no  case  be  less 
than  five  hunMd  dollars  when  the  attachment  is  issued  against 
a  steamer  or  v^^l,  or  less  than  two  hundred  dollars  when 
issued  against  a 

Stat.  1851, 192,  addedV'The  undertaking  shall  be  aooompaniedbyan 
attdavit  of  each  of  the  ^^ties,  that  he  is  a  resident  and  freeholder  or 
householder  of  the  coon^and  worth  doable  the  amoont  spedfied  in 
the  undertaking,  over  andlbpye  all  his  just  debts  and  liabilities.  The 
derk  shall  file  the  undertakia^and  affidavits." 


(  H19.  ($  323.)  The  writ  must  be  directed  to  the  sheriff  of 
the  county  within  which  the^amer,  vessel  or  boat  lies,  and 
direct  him  to  attach  such  Bt«mer,  vessel  or  boat,  with  its 
tackle,  fl|)parel  and  furniture,  ana^eep  the  same  in  his  custody 
until  discharged  in  due  course  of  Vw,  unless  the  owner,  mas- 
ifcer,  agwt  or  consignee  jthereof  give\in  security,  by  the  under- 
taking of  at  leoet  two  sufficient  st 
dent  to  satisfy  the  demand  in  suit, 
case,  to  take  such  undertaking. 

Stat.  18S1. 1«2.  inserted  "which  shall  be  i 
words  '*sait"  and  "besides.* 
ICsl.  16& 


in  an  amount  suffi- 
ies  costs;  in  which 

the  writ "  between 


$  saO.  ($  824. )  The  sheriff  to  whom  the,writ\  directed  and 
delivered  must  execute  it  without  delay,  and  mul|L  unless  the 
undertaking  mentioned  in  the  lost  section  is  givcnVttJch  and 
keep  in  his  custody  the  steamer,  vessel  or  boat  namelL  therein, 
with  its  tackle,  apparel  and  furniture,  until  discharge^in  due 
course  of  law ;  but  the  sheriff  is  not  authorized  by  anx^such 
writ  to  interfere  with  the  discharge  of  any  merchandiK  on 
board  of  such  steamer,  vessel  or  boat,  or  with  the  removaJSpf 
any  trunks  or  other  property  of  passengerSi  or  of  the  capt 


ptc,  seamen,  etewftrd,  cook  or  other  persons  emplo^red  on 
uxL 

( 1^1«  ($  825.)  The  owner,  master,  agent  or  consignee  of 
the  sn^mer,  Tcssel  or  boat  against  which  the  action  is  brought 
may  apj^ar  and  answer,  or  plead  to  the  action ;  and  may  ex- 
cept to  ul^sufficiency  of  the  sureties  on  the  undertaking  filed 
on  the  behMf  of  the  plaintiff,  and  may  require  sureties  to  just- 
ify, as  in  acC^ns  against  indiyiduals  upon  bail  on  arrest. 

$  8J3J3.  (^  3^)  All  proceedings  in  actions  under  the  pro* 
visions  of  this  colter  must  be  conducted  in  the  same  manner 
as  in  actions  agaimt  indiyiduals,  except  as  otherwise  herein 
provided;  and  in  aJ^rooeedings subsequent  to  the  complaint, 
the  steamer,  vessel  orV>at  may  be  designated  as  defendant. 

$  893.  ((  827.)  After  Ifae  appearance  in  the  action  of  the 
owner,  master,  agent  or  otaudgnee,  the  attachment  may,  on 
motion,  be  discharged  in  thebame  manner,  and  on  like  terms 
and  conditions,  as  attachmenik  in  other  cases,  subject  to  the 
provisions  of  section  eight  huni^Bdand  twenty-five, 

2CaL306w 

$  894.  ($  828.)  If  the  attachmeSjIbe  not  discharged,  and  a 
judgment  be  recovered  in  the  actionlin  favor  of  the  plaintiff* 
and  an  execution  be  issued  thereon,  1^  sheriff  must  sell  at 
public  auction,  after  publication  of  noti\  of  such  sale  for  ten 
days,  the  steamer,  vessel  or  boat,  with  iJLtackle,  apparel  and 
furniture,  or  such  interest  therein  as  ma^^  necessary,  and 
must  apply  the  proceeds  of  the  sale  as  follow 

1.  When  the  action  is  brought  for  demandsVther  than  the 
wages  of  mariners,  boatmen  and  others  employeo^  the  service 
of  the  steamer,  vessel  or  boat  sold»  to  the  pa^)|ient  of  the 
amount  of  such  wages,  as  specified  in  the  executioin 

2.  To  the  payment  of  the  judgment  and  costs,  incl^^g  hia 
fees. 

3.  He  must  pay  any  balance  remaining  to  the  owner,  ij^ster, 
agent  or  consignee,  who  may  have  appeared  in  the  actionk  or 
if  there  be  no  appearance,  then  into  court,  subject  to  the  dl^ 
of  any  party  or  parties  legally  entitled  thereto. 
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^  895*  ($  829.  Any  maimer,  boatman  or  other  peiBOii  em. 
ployed  in  the  service  of  the  steamer,  Teasel  or  boat  attached, 
"who  may  wish  to  assert  his  claim  for  wages  against  the  same, 
the  attachments  being  issued  for  other  demands  than  such 
'wages,  may  file  an  affidavit  of  his  claim,  setting  forth  the 
amotmt  and  the  particular  service  rendered,  with  the  clerk  of 
the  court;  and  thereafter  no  attachment  can  be  discharged 
upon  filing  an  undertaking,  unless  the  amount  of  such  claim, 
or  the  amount  determined,  as  provided  in  the  next  section,  be 
coyered  thereby  in  addition  to  the  other  requirements ;  and 
any  execution  issued  against  snch  steamer,  vessel  or  boat,  upon 
judgment  recovered  thereafter,  must  direct  the  application  of 
ibe  proceeds  of  any  sale : 

1.  To  the  payment  of  the  amount  of  such  claims  filed,  or  the 
amount  determined,  as  provided  in  the  next  section,  which 
amoimt  the  clerk  must  insert  in  the  writ 

2.  To  the  payment  of  the  judgment  and  costs  and  sheriff's 
fees,  and  must  direct  the  payment  of  any  balance  to  the  owner, 
master,  or  consignee  who  may  have  appeared  in  the  action ;  but 
if  no  appearance  by  them  be  made  therein,  it  must  direct  a 
deposit  of  the  balance  in  couri 

S2&»  ($  330.)  If  the  claim  of  the  mariner,  boatman  or 
othe^^rson,  filed  with  the  clerk  of  the  court,  as  provided  in 
the  last  se^^,  be  not  contested  within  five  days  after  notice 
of  the  filingtl^reof,  by  the  owner,  master,  agent  or  consignee 
of  thestfamer,  v^l^  or  boat,  against  which  the  claim  is  filed, 
it  is  deemed  admitte^^mt  if  contested,  the  clerk  must  indorse 
upon  the  affidavit  there^^tatement  that  it  is  contested,  and 
the  grounds  of  the  contest  ]al|d  must  immediately  thereafter 
order  the  matter  to  a  single  refeS^for  his  determination,  or 
he  may  hear  the  proofs  and  deteni^fei^  the  matter  himself. 
The  judgment  of  the  clerk  or  referee  m!l^^e  reviewed  by  the 
county  judge,  either  in  term  or  vacation,  Immi^^ately  after  the 
same  is  given,  and  the  judgment  of  the  countyj^dge  is  final. 
On  the  review,  the  county  judge  may  use  the  mini»lteof  the 
proofs  taken  by  the  clerk  or  referee,  or  may  take  thep^^P^'^ 
anew. 

SGU.310. 
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$  89T.  ($  831.)  The  notioe  of  sale  published  by  fhe  sheriiT 
mnst  contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel  or  boat,  and  a  general  descripticni  of  her 
condition. 

Stftt.  1851, 104,  added  ac  section  33%  the  f ollotrinff :  "  From  orden  and 
judgments  under  this  chapter,  an  appeal  maj  be  taken  by  the  owner, 
master,  agent,  or  consignee,  on  the  same  terms  and  conditions  as  appeals 
in  actions  against  individoals." 
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TITLE    XI. 

OF  PBOCEEDINGS  IN  JUSTICES'  OOtJETS, 
Ceapteb      I.    Place  of  tbial  of  actions  in  justices'  corBTS. 

II.     JilANKEBOFCOMlIEXCINa  ACTIONS  IN  JXTSTICEs' 
COUBTS. 

m.  Pleadings  in  justices'  coubts 

lY.  Pboyisional  bemedies  in  jusncss'  coubts. 

V.  Judgment  by  default  in  justices*  coubts. 

YI.  Time  of  tbial  and  postponements  in  justices' 

COUBTS. 
VII.     TbIALS  in  justices'  COUBTS. 

Ym.    Judgments  (  otheb  than  by  default  )   j» 
justices'  coubts. 
tX.    Executions  fbom  justices*  coubts. 
X.    Contempts  in  justices'  coubts. 
XI.    Dockets  of  justices. 

XII.     GenEBAL    PB0VI8I0N8  BELATINO  TO  JXnSTICIS' 
OOUBT0. 


CHAPTEB  I. 

PliAOE  OF  TRIAL  OP  ACTIONS  IN  JUSTICES'  COURTS. 

Sicxioir  832.  Action,  in  wlxat  township  or  city  may  be  commenced. 

833.  Place  cf  trial  may  bo  changed  in  certain  cases. 

834.  Limitation  on  the  light  to  change. 

835.  To  what  conrt  transferred. 

836.  Proceedings  after  order  changing  place  of  triaL 

837.  £ffect  of  an  order  changing  place  of  trial. 
638.  TnoBfer  of  cases  to  the  district  ooort. 


....^ 


$839  JUSnOBB*  ootmis.  J(?t 

t^  ($  535.)  Actions  in  justioefl'  ooorts  must  be  com- 
mci^d,  and,  subject  to  the  right  to  change  the  place  of  trial 
(as  inluis  chapter  provided) ,  must  be  tried : 

1.  If  fi^re  is  no  justices'  court  for  the  township  or  city  in 
which  th^defendant  resides :  in  any  cify  or  township  of  the 
county  in  wHibh  he  resides. 

2.  When  tw^or  more  persons  are  jointly,  or  jointly  and 
severally,  boun^m  any  debt  or  contract,  or  otherwise  jointly 
liable  in  the  same  Iktion,  and  reside  in  different  townships  or 
different  cities  of  th^ame  county,  or  in  different  counties:  in 
the  township  or  city  i\^hich  any  of  the  persons  liable  maj 
residd. 

8.  In  oaaee  of  injnry  to  tBiperaon  or  property;  fatfaetowm" 
ship  or  city  where  the  injuiy^as  committed. 

4.  If  for  the  recovery  of  x)^onal  property,  or  the  value 
thereof,  or  damages  for  taking  o^etaining  the  same :  in  the 
township  or  city  in  which  the  pr\erty  may  be  found,  or  in 
which  the  property  was  taken. 

6.  When  the  defendant  is  a  non-resi^nt  of  the  county :  in 
any  township  or  city  wherein  he  may  be 

6.  Wfien  t?ie  defendant  is  a  nonresident^  the  state :  in  any 
township  or  city  in  the  stale. 

7.  When  a  person  has  contracted  to  perform  Vi  obligation  at 
a  particular  place,  and  resides  in  another  count^^ownship  or 
city :  in  the  township  or  city  in  which  such  obllga\n  is  to  be 
performed,  or  in  which  he  resides. 

8.  When  the  parties  voluntarily  appear  a»id  plead\^houi 
summons:  in  any  township  or  city  in  Vie  state. 

9.  In  all  other  cases:  in  the  township  or  city  in  which^ 
defendant  resides. 

Stet.  1867-68. 566,  read  as  follows  doira  to  subdivision  1 :  "No  person 
shall  be  held  to  answer  to  any  summons  issued  against  him  from  a  jus- 
tices' court,  in  a  civil  action,  in  any  township  cr  city  other  than  the  one 
in  which  be  shall  reside,  except  in  the  cases  following."  It  also  inserted 
in  subdivision  1,  the  word  "when  "  for  "if, "  and  "or  no  justice  com- 
petent to  act  on  the  case,"  for  the  words  "in  any  city  or  township  of  the 
county  in  which  he  resides;"  also  in  subdivision  2,  for  the  last  clause, 
the  words  "  the  plaintiff  may  prosecute  his  action  in  a  justices'  court  of 
the  townshiy  or  city  in  which  any  of  the  debtors  ox  other  persona  liabls 
may  reside." 


M  PLACE  OF  TBZAL.  $  88^ 

In  rabdivislon  I,  tbe  words  **  to  real  or  personal "  before  "  property ;  '* 
a]M>  "  the  plaintiff  may  proeecate  faia  action  "  between  "  property  "  and 
"in  «ie." 

In  gnbdiviaion  4,  for  the  first  clause,  the  words  "  where  i>ersonal  prop- 
erty unjustly  taken  or  detained  is  claimed,  or  damages  therefor  are 
dnned,  the  plaintiff  may  brinir  his  action." 

In  sabdiyision  5,  inserted  "  he  may  be  sued"  between  **  county'*  and 
"in  any." 

It  also  contained  a  subdivision  numbered  seventh,  as  follows :  "  When 
the  foreclosure  of  a  mortgage  or  the  enforcement  of  a  lien  ui>on  personal 
jeroperty  is  sought  by  the  action,  the  plaintiff  may  sue  in  the  township 
or  city  where  the  property  is  situated." 

It  also  inserted  in  subdivision  7.  (numbered  as  six,)  the  words  "  he 
may  be  sued  "  between  "or  city"  and  "in  the  township;"  also  added 
the  words  "  and  for  the  purpose  of  justices'  courts'  jurisdiction  under 
Ate  clause,  the  township  or  city  in  which  the  obligation  is  incurred  shall 
be  deemed  to  be  the  township  or  city  in  which  it  is  to  be  nerformed,  un- 
less there  is  a  special  contract  to  the  contrary." 

It  omitted  the  subdivisions  in  UaJies,  and  also  No.  9. 

It  also  added  as  subdivisions,  the  following:  "8th.  Any  person  or 
persons  residing  in  the  city  of  San  Francisco  may  be  held  to  answer  to 
any  summons  issued  against  him  or  them  from  the  court  of  a  justice  for 
any  township  within  the  corporate  limits  of  the  city  of  San  Francisco, 
in  any  action  or  proceeding  whereof  justices  of  the  peace  of  the  city  or 
county  of  San  Francisco  have  or  may  have  jarisdictlon  by  law :  Provided, 
nothing  herein  contained  shall  be  oonstrued  to  allow  eny  justice  of  said 
dtj  or  county  to  hold  a  court  in  any  other  township  than  the  one  for 
wldch  he  shall  have  been  elected.** 

Stat.  1864-«8, 952,  provided  also,  as  follows:  "  Nothing  in  this  act  shall 
be  construed  to  preclude  the  bringing  of  actions  in  justices'  courts  of 
this  state  against  any  party  or  parties  residing  out  of  this  state." 

Stat.  1863,  278-79,  was  the  same  as  stat.  1867-68,  except  that  subdivision 
six,  read :  "  when  a  person  has  contracted  to  perform  any  obligation  at  a 
partioular  place,  and  resides  in  another  township  or  city,  he  may  be  sued 
in  the  township  or  city  in  which  such  obligation  is  to  be  performed,  or 
in  which  he  resides." 

Statw  1851, 135,  was  same  as  stat.  18.13,  omitting  subdivision  8 ;  also  in- 
Mrting  "  where  "  for  "  when  "  at  the  begining  of  subdivisions  1, 2, 5, 7. 
VUUf  also,  in  reference  to  justices*  courts  in  San  Francisco,  stat.  1865-6^ 
423;  also  stat.  1869*70, 5ft. 

16Cal.296;34C»l.S31. 

^  833.  (^  682.)  The  court  may,  at  any  time  before  the  trial, 
on  motion,  change  the  place  of  trial  in  the  following  cases : 

1.  When  it  appears  to  the  satisfaction  of  the  justice  before 
whom  the  action  is  pending,  by  affidavit  of  either  party,  that 
iucb  justice  ifl  ft  material  witneee  for  either  party. 
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2.  When  either  party  makes  and  files  an  affidavit  that  he 
beUeyes  that  he  cannot  have  a  fair  and  impartial  trial  before 
such  justice,  by  reason  of  the  interest,  prejudice  or  bias  of  the 
justice. 

3.  When  a  jury  has  been  demanded,  and  either  party  mabes 
and  files  an  affidavit  that  he  cannot  have  a  fair  and  impartial 
trial,  on  account  of  the  bias  or  prejudice  of  the  citizens  of  the 
township  or  city  against  him. 

4.  When,  from  any  caose,  the  jostioe  is  disqualified  from 
acting. 

5.  When  the  justioe  is  siok  or  unable  to  act 

Stat.  1851, 143,  read :  "  Upon  the  retam  day  of  the  sammons,  if  a  J1U7 
be  required,  or  if  the  justice  be  actually  engac:ed  in  other  official  bOBi- 
ness,  he  may  adjourn  the  trial  without  the  consent  of  either  party,  aa 
follows: 

"  Ist.  When  a  party  who  is  not  a  resident  of  the  county  is  in  attend- 
ance, the  adjournment  not  to  exceed  twenty-four  hours ;  when  the  de- 
fendant in  attendance  is  under  arrest,  the  adjournment  not  to  exceed 
three  hours.- 

"2d.  In  other  cases  not  to  exceed  five  days.  If  the  trial  be  not  ad- 
journed, it  shall  take  place  immediately  upon  the  return  of  the  aum- 
mons,  or  immediately  after  the  termination  of  a  pending  trial." 

Stat.  1653, 279,  read :  "  If  at  any  time  before  the  trial  it  appear,  to  the 
satisfaction  of  the  justice  before  whom  the  action  is  brought,  by  affi- 
davit (  f  either  party,  that  such  justice  is  a  material  witness  for  either 
party,  or  if  either  party  make  affidavit  that  he  has  reason  to  believe,  and 
does  believe,  that  he  cannot  have  a  fair  and  impartial  trial  before  such 
justice,  by  reason  of  the  interest,  prejudice  or  bias  of  the  justice,  the 
action  shall  be  transferred  to  some  other  justice  of  the  same  or  neigh- 
boring township ;  and  in  case  a  jury  be  demanded,  and  affidavit  of  either 
par^  is  made,  that  he  cannot  have  a  fair  and  impartial  trial,  on  account 
of  the  bias  or  prejudice  of  the  citirens  of  the  township  against  him,  the 
action  shall  be  transferred  to  some  other  justice  of  the  peace  in  the 
county.  The  justioe  to  whom  an  action  may  be  transferred  by  the  pro* 
visions  of  this  section,  shall  have  and  exercise  the  same  jurisdiction 
over  the  action  as  if  it  had  been  originally  commenced  before  him.  Th« 
justice  ordering  the  transfer  of  the  action  to  another  justice,  shall  im- 
mediately transmit  to  the  latter,  on  payment  of  costa,  all  the  papers  in 
the  action,  together  with  a  certified  transcript  from  his  docket,  of  the 
proceedings  therein. 

**  Upon  the  return  day  of  the  suounons,  if  a  juiy  be  required,  or  if  the 
Justice  be  actually  engaged  in  other  official  business,  he  may  adjourn 
the  trial  witiioat  the  consent  of  either  party,  as  follows : 

"  let.  When  a  party  who  Is  not  a  resident  of  the  county  is  in  attend- 
ane«,  theadjonmmMit  not  to  •xoeod  twenty-lottr  Iioqes:  when  tha  d*- 
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f endaat  in  attendanoo  is  under  mnmt,  (h*  adjonmmeot  not  to  exoeed 
three  honn. 

"  2d .    In  other  oases  not  to  ezoeed  fire  dajrs.'* 

Stat.  1863, 902.  same  as  1893,  inserting  words:  "Bat  only  one  transfer 
shall  be  allowed  to  either  partgr"  between  the  words  "in  the  county" 
«nd  "  The  justice ; "  also  "  by  party  applying  '  between  "  payment "  and 
"of  oosts;"  also,  "all the"  before  "ooets;"  also  "that have aocraed'* 
between  "  costs  "  and  "  afl ; "  and  subetitnting  for  last  sentence  and  two 
Babdivisions,  the  f oUowing,  beginning  with  the  words  "  upon  the  retom 
.day,"  etc. :  "The  justice  to  whom  the  case  is  transferred  shall  issue  a 
notice,  stating  the  time  and  place  when  and  •where  the  trial  will  take 
place,  which  notice  shall  be  serred  upon  the  parties  by  any  officer  an- 
thoiized  to  serve  process  in  a  jnstioea'  court,  or  by  any  person  specially 
depntixedby  the  justice  for  that  purpose,  at  least  one  day  before  the 
triaL" 

SOal.fi07;22OaI.34. 

^  884.  The  plAoe  of  trial  cannot  be  changed,  on  motion  of 
the  same  pariy,  more  than  once,  upon  any  or  all  the  grounds 
specified  in  the  first,  second  and  third  sabdiviaions  of  the  pre* 
ceding  section. 

HeIsS  833  and  notes. 

$  835.  When  the  ooort  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  conrt  the 
parties  may  agree  upon ;  and  if  they  do  not  so  agree,  then  to 
another  justices'  court  in  the  same  comity. 

FicisS  833  and  notes. 

i  886.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  conrt,  the  following  proceedings 
must  be  had : 

1.  The  justice  ordering  the  transfer  must  immediately  trans- 
mit to  the  justice  of  the  court  to  which  it  is  transferred,  on 
payment  by  the  party  applying  of  all  the  costs  that  have  ao- 
crued,  all  the  papers  in  the  action,  together  with  a  certified 
transcript  from  his  docket  of  the  proceedings  therein. 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  of 
the  court  to  which  the  case  is  transferred  must  issue  a  notice, 
stating  when  and  where  the  trial  wiU  take  place,  which  notice 
must  be  served  upon  the  partial  at  least  one  daj  before  the 
time  fixed  for  trial. 

ndii838«iidB0lMi 
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$  837.  From  the  time  the  order  changing  the  place  of  trial 
is  made,  the  court  to  which  the  action  is  thereby  transferred 
has  the  same  jurisdiction  over  it4ia  though  it  had  been  com' 
menced  in  such  court. 

nde  S  833  and  notes. 

(  838,  ($  581.)  The  parties  to  an  action  in  a  justices'  court 
cannot  give  evidence  upon  any  question  which  iUTOlves  the  title 
or  possession  of  real  property,  or  the  legality  of  any  tax,  im- 
post, assessment,  toll  or  municipal  fine,  nor  can  any  issue  pro-' 
sentiDg  such  question  be  tried  by  such  court ;  and  if  it  appear, 
from  the  answer  of  the  defendant,  verified  by  his  oath,  that 
the  determination  of  the  action  will  necessarily  iuTolre  the 
question  of  title  or  possession  to  real  property,  or  the  legality 
of  any  tax,  impost,  assessment,  toll  or  municipal  fine,  the  jus- 
tice must  suspend  all  further  proceedlogs  in  the  action  and 
certify  the  plcadiugs,  and,  if  any  of  the  pleadings  are  oral,  a 
transcript  of  the  same,  from  his  docket  to  the  clerk  of  the  dis- 
trict court  of  the  couaty ;  and  from  the  time  of  filing  such 
pleadings  or  transcript  widi  the  clerk,  the  district  court  has, 
orer  the  action,  the  same  jurisdiction  as  if  it  had  been  com- 
menced therein. 

Stat.  18e3-64, 117,  substantially  fame  as  %  898,  substitnting  "  said  Jnt- 
tloe  "  for  "  sach  court ;"  also  omitting  the  words  *'  the  clerk  of  "  in  UaUe$ 
and  inserting  the  words  "  from  the  plaintiiTs  own  showing  on  the  triak 
or,"  between  "appear"  and  "from  the  answer; "  also  "county"  between 
"with  the"  and  "clerk." 

Btat.  1851, 143,  was  in  substance  same  as  1 838,  omitting  the  words  "  or 
possession ;"  also  "or  the  legality  of  any  tax,  impost,  assessment,  toll  or 
municipal  fine,"  and  inserting  the  words  "  from  plaintiff's  own  showinit 
on  the  trial,  or"  between  "appear"  and  "from  the  answer;"  also  words 
"  or  that  of  his  agent  or  attorney  "  between  "  oath  "  and  "  that  the  de- 
termination; "  also  "county"  between  "with the"  and  "clerk;"  add- 
ing also  the  words:  "Provided,  that  when  the  pleadings  or  transcript 
are  certified  to  the  district  court  uiwn  the  answer  of  the  defendant,  b« 
shall  file  an  undertaking  with  two  or  more  suifieient  sureties,  to  be  a|>* 
proved  by  the  justice,  to  the  effect  that  they  will  pay  all  costs  of  ths 
setion,  if  it  be  decided  against  him  by  the  dlstxiot  oourt" 

17  OaL  e? ;  24  Cal.  61 ;  U  Oal.  140. 
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CHAPTEB  n. 

MANNEB  OF  COMMENCING  ACTIONS  IN  JUSTICES' 

COURTS. 

fiaOTioN  83d.  A-ctions,  bow  commenced. 

840.  Summons  may  isBTie  witliin  a  year. 

841.  Defendant  may  valve  summons. 

842.  Parties  may  appear  in  person  or  by  attorney. 

843.  When  guardian  necessary,  how  appointed. 

844.  Summons,  bow  issued,  directed,  and  what  to  cMitiia. 

845.  Time  for  appearance  of  defendant. 

846.  Alias  somknons. 

847.  Same. 

848.  Summons,  limltatloa  upon  time  of  service. 

849.  Summons,  by  wliom  and  how  served  and  retonieiiL 

850.  Hour  for  appearance. 


(  8»9.   An  action  in  a  justice's  court  is  commenced  by  filing 
a  complaint. t    [ Took  effect  March  11 ,  1876.  ] 

Stat.  1851, 1S5,  inaiorted  **  a  oepy  ox  tne  aoooont,  note*  Mil,  bond,  or  in* 
■trament  upon  which  the  aotion  ie  bmught,  or  a  oonoise  statement  in 
writing  of  the  oauee  of  aotion  "  instead  of  "  a  complaint,' "  also  added 
the  words  "withoat  somoloas,  in  the  latter  ease  the  eetion  shall  be 
deemed  oommenoed  at  the  time  of  appearaaoe." 

Stat.  186!>-70, 637.  inserted  in  1851,  the  words  '*within  one  year  after  the 
filing  of  the  same," between  "thereon"  and  "or." 

^  §40.  The  court  must  indorse  on  the  complaint  the  date 
upon  which  it  was  filed,  and  at  any  time  within  one  year  there- 
after the  plaintiff  may  have  summons  issued* 

Fkfa  if  838  and  note. 

$  94A»  At  any  time  after  the  complaint  is  filed  the  defend, 
ant  may,  in  writing,  or  by  appearing  and  pleading,  waive  the 
issuing  of  summons. 

ndsS  839  and  note. 

(  84a.  (^  584.)  Parties  in  JustlOes*  courts  may  appear  and 
act  in  person  or  by  attorney ;  and  any  petwm,  except  the  con- 
c.  c.  p.— J84 
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stable  by  whom  the  snmmonB  or  jury  process  was  served,  may 
act  as  attorney. 

Stat.  1851, 134,  read :  "  PartiM  in  Jnsticfts*  oottrts  may  proeeoate  or  de- 
fend in  person,  or  by  attorney ;  and  any  person,  on  the  request  of  a  party 
may  act  as  his  attorney,  except  that  the  constable  by  whom  the  summons 
or  jury  prooess  was  serred,  shall  not  appear  or  aot  on  the  trial  in  behalf 
of  either  party." 

843.    (^  539.)  When  a  guardian  is  necessary,  he  mnst  bo 
appoh^  by  the  justice,  as  follows : 

1.  I^i^infant  is  plaintiff,  the  appointment  must  be  made 
before  the  suSlimons  is  issu^,  upon  the  application  of  the  in- 
fant, if  he  is  oiQI^^e  of  fourteen  years  or  upwards ;  if  under 
that  age,  upon  the  a^HJication  of  some  relative  or  friend.  The 
consent  in  writing  of  tm^uardian  to  be  appointed  to  act  as 
such,  and  to  be  responsibl^^r  costs  if  he  fail  in  the  action, 
must  be  first  filed  with  the  justi! 

2.  If  the  infant  is  defendant,  Hl^guardian  must  be  ap- 
pointed at  the  time  the  summons  is  ra^mied,  or  before  the 
pleadings.  It  is  the  right  of  the  infant  ton^iinate  his  own 
guardian,  if  the  infant  is  over  fourteen  years  ofe^ge,  and  the 
proposed  guardian  is  present  and  consent  in  wrltin^<o  be  apr 
pointed.    Otherwise,  the  justice  may  appoint  any  suitai 

10  javes  such  consent. 


§  844*  The  summons  must  be  directed  to  the  defendant, 
and  signed  by  the  justice,  and  must  contain : 

1.  The  title  of  the  court  named,  of  the  county  and  city,  or 
township  in  which  the  action  is  commenced,  and  the  names  of 
the  parties  thereto; 

2.  A  sufiicient  statement  of  the  cause  of  action,  in  general 
terms,  to  apprise  the  defendant  of  the  nature  of  the  claim 
against  liim ; 

3.  A  direction  that  the  defendant  appear  and  answer  before 
the  justice  at  his  office,  as  specified  in  f^  8457*; 

4.  In  an  action  arising  on  a  contract  for  the  recovery  of 
money  or  damages,  only  a  notice  that  unless  the  defendant 
8o  appear  and  answer,  the  plamtiff  will  take  judgment  for  the 
sum  olaimed  by  him  (stating  it) ; 

6.  In  other  actions,  a  notice  that  unless  defendant  so  ap- 
pear and  answer,  the  plaintiff  will  apply  to  the  court  for  the 
relief  demanded.  If  the  plaintiff  has  appeared  by  attorney, 
the  name  of  the  attorney  mast  be  indorsed  upon  the  sum- 
FAnoroved  Anril  3.  1876.1 
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5.  In  oilier  actions,  a  notice  that  unless  defendant  m  appears 
and  answers,  the  plaintiff  will  apply  to  the  court  for  the  relief 
demanded. 

If  the  plaintiff  has  ax)peared  hy  attorney,  the  name  of  the 
attorney  must  be  indorsed  on  the  summons. 

Stat.  1851, 136,  read:  "Tho  sammons  shall  bo  addressed  to  the  defend- 
ant by  name,  or  if  his  name  be  anknuim,  by  a  fictitious  name ;  and  shall 
snmmon  him  to  appear  before  the  justice  at  his  office,  naming  its  town- 
ship or  city,  and  at  a  time  spcified  therein,  to  answer  the  complaint  of 
the  plaintiff,  for  a  cause  of  action  therein  described,  in  general  terms, 
sufficient  to  apprise  the  defendant  of  the  nature  of  tho  claim  against 
him :  and  in  action  for  money  or  damages,  shall  state  the  amount  for 
which  the  plaintiff  will  take  judgment,  if  the  defendant  fail  to  appear 
and  answer.  It  shall  be  sabeoribed  by  the  justice  before  whom  it  is  re- 
turnable." 

^  843.    The  time  specified  in  the  summons  for  the  appear- 
ance of  the  defendant  must  be  as  follows : 

1,  If  an  order  of  arrest  be  indorsed  on  the  summons,  forth- 
with; 

2.  In  all  other  cases  Tsthe  summons  must  contain  a  direction 
that  the  defendant  must  appear  and  answer  the  complaint 

within  five  days,  if  the  summons  be  served  in  the  township  in 
which  the  action  is  bronght;  within  ten  days,  if  served  out  of 
the  township,  but  in  the  county  in  which  tho  action  is  brought, 
and  within  twenty  days,  if  served  elsewhere. '•  [Approved 
April  3,  lb76.] 

the  service  thereof. 

"  Third.  If  the  plaintiff  reside  out  of  the  township  where  the  action 
is  brought  and  the  defendant  resides  in  said  township,  within  three  days 
after  the -service  thereof. 

"  Fourth.  If  the  defendant  reside  out  of  the  ooonty  or  township  in 
which  the  action  is  brought  and  the  plaintiff  resides  in  said  towasbip, 
within  fifteen  days  after  the  service  thereof. 

"The  defendant  may  appear  in  the  action  by  demurrer  or  answer  at 
any  time  after  service  of  summons  upon  him,  and  shall  notify  the  plaint- 
iff, by  written  notice,  of  suoh  appearance.  If  any  of  the  defendants  shall 
fail  to  answer  or  appear  in  the  action  withiii  the  time  prescribed  in  the 
sammons,  such  default  shall  be  entered  by  the  justice  in  his  docket.  If 
all  of  the  defendants  shall  fail  to  appear  or  answer  within  the  time  pre- 
scribed in  the  summons,  the  justice  shall  thereupon  enter  judgment 
i^painst  them  for  the  amount  demanded  in  the  summons,  where  the 
action  is  brought  upon  a  contract  for  the  direct  payment  of  money ;  and 
ia  all  other  cases  shall  hoar  the  proofs, and  give  judgment  in  aocordanoo 
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with  the  pleadings  and  proofik  Where  all  the  defendants  serred  idth 
process  shall  have  tppeaxed,  or  some  of  them  have  a]]f)eared  and  the  re> 
maining  defendants  have  made  default,  the  justice  niay  proceed  to  try 
the  cause,  or,  upon  good  cause  shown  by  either  party  may  fix  the  day  f er 
trial  on  any  sabeeqaent  day  not  more  than  ten  days  thereafter." 

Stat.  ISai,  136,  read:  "The  time  mentioned  in  the  summons  for  the 
appearance  of  the  defendant,  and  the  time  of  service,  shall  be  as  fol- 
lows: 

"  1st.  Where  the  summons  is  accompanied  by  an  order  to  arrest  the 
defendant,  it  shall  be  returnable  immediately: 

"  2d.  When  the  defendant  is  not  a  resident  of  the  township  or  city, 
or  where  the  plaintifF  is  not  a  resident,  and  gives  the  security  required 
by  this  act,  it  shall  be  returnable  not  more  than  two  days  from  its  date» 
and  shall  be  served  at  least  one  day  before  the  time  for  appearance : 

"  3d.  In  all  other  cases  it  shall  be  returnable  In  not  less  than  two  nor 
more  than  ten  days  from  its  date,  and  siiall  be  served  at  least  two  days 
before  the  time  for  appearance." 

fitat.  1854,  87,  same  at  stat.  1891,  omitting  in  subdivision  2  thereof,  the 
words '  and  gives  the  security  required  by  this  act." 

23  Oal.  8S,  Hisler  v.  Cavr. 

^  846.  (N.  S.)  If  the  Bummons  is  retaraed  without  being 
eerred  upon  any  or  all  of  tlie  defendants,  the  justice,  upon  the 
demand  of  the  plaintiff,  may  issue  an  alias  summons  in  tbe 
same  form  as  the  original,  except  that  he  may  fix  the  time  for 
the  appearance  of  the  defendant  at  a  period  not  to  exceed 

ninety  days  from  its  date. 

« 

$  847.  (N.  S.)  The  justice  may,  within  a  year  ft'om  the  date 
of  the  filing  of  the  complaint,  issue  as  many  alias  summons  as 
may  be  demanded  by  the  plaintiff. 


(  848.  76The  summons  cannot  be  served  out  of  the  county 
of  the  justice  before  whom  the  action  is  brought,  except  wlien 
the  action  is  brought  upon  a  joint  contract  or  obligation  of 
two  or  more  persons,  who  reside  in  different  counties,  and  the 
summons  has  been  served  upon  the  defendant,  resident  of  the 
county,  in  which  case  the  summons  may  be  served  upon  the 
other  defendant  out  of  the  county;  and  except,  also,  when  an 
action  is  brought  against  a  party  who  has  contracted  to  per- 
form an  obligation  at  a  particular  place,  and  resides  in  a 
different  county,  in  which  case  summons  may  be  served  in 
the  county  where  he  resides;  and  except,  also,  where  an  action 
is  brought  for  injury  to  person  or  property  and  the  defendant 
resides  in  a  different  county,  in  which  case  summons  may  be 
served  in  the  county  where  the  defendant  resides.^**     [Ap- 
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Stat.  1851, 136, 1 042,  lead:  *'  The  atimmotu  shall  be  served  by  the  sheriff 
or  a  constable  of  the  oonnty,  as  follows : 

"1st.  If  the  action  be  against  a  corporation,  by  a  delivery  of  a  copy 
to  the  president  or  other  nead  of  the  corporation,  or  to  the  secretary, 
caahier,  or  managing  agent  thereof;  or  when  no  enoh  officer  resides  in 
the  countv,  to  a  director  resident  therein : 

"  2d.  If  against  a  minor  under  the  age  of  fourteen  years,  by  delivery 
of  a  copy  to  0noh  minor,  and  also  to  his  father,  mother,  or  guardian ;  or 
if  there  be  nt>ne  within  the  county,  then  to  any  person  having  tiie  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in  whose  service 
he  is: 

*'  3d.  If  against  a  person  judicially  declared  to  be  of  unsound  mind, 
or  incapable  of  conducting  his  own  affairs,  and  for  whom  a  guardian  has 
been  appointed,  by  delivery  of  a  copy  to  such  guardian : 

**4th.  In  all  other  oases,  by  delivery  of  the  copy  to  the  defendant 
personally." 

Stat.  1854,  67,  repealinfjp  stat.  1851,  137,  %  54,  read:  "When  the  person 
upon  whom  the  service  is  to  be  made  resides  out  of  the  state,  or  has  de- 
parted from  the  state,  or  cannot,  after  due  diligence,  bo  found  within 
the  state,  or  conceals  himsolf  to  avoid  the  service  of  summons,  and  the 
fact  shall  appear,  by  affidavit,  to  the  satisfaction  of  the  justice,  and  it 
shall,  in  like  manner,  appear  that  a  c"U8e  of  action  exists  against  the 
defendant  in  respect  to  whom  tbo  service  is  to  ba  made,  the  justice  shad 
grant  an  order  that  servico  bo  made  by  the  publication  of  the  summons. 
The  order  shall  direct  the  publication  to  bo  made  in  a  newspA];>er,  to  be 
designated  as  most  likely  to  give  notice  to  the  person  to  bo  served,  and 
for  such  length  of  time  as  may  be  deemed  reasonablo.at  least  en:?  week: 
provided,  that  publication  a{;&inst  a  defendant  rf^siding  out  of  the  state, 
or  absent  therefrom,  shall  not  be  less  than  three  months.  The  service 
of  summons  shall  be  deemed  complete  at  the  expiration  of  the  time 
prescribed  by  the  order  of  publication;  the  justice  shall  also  direct  a 
copy  pf  the  summons  to  bo  forthwith  deposited  in  the  post-office,  di-- 
xected  to  the  person  to  be  served,  at  his  place  of  residence." 


$  850.  76^heD  all  the  parties  served  with  process  shall  have 
appeared,  or  some  of  them  have  appeared,  and  the  remaining 
defendants  have  made  default,  the  justice  must  fix  a  day  for 
the  trial  of  said  cause,  and  notify  the  plaintiff  and  the  defend- 
ants who  have  appeared,  thereof^s.  The  parties  are  entitled  to 
one  hour  in  which  to  appear  after  the  time  fixed  in  the  '^said 
notice?^,  hut  are  not  bound  to  remain  longer  than  that  time, 
unless  both  parties  have  appeai'ed,  and  the  justice  being  pres- 
ent, is  engaged  in  tne  trial  of  another  cause.  [Approved 
AprUS,  1876.] 
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CHAPTER  in. 

PLEADINGS  IN  JUSTICES'  OOTJBTS. 

SEcnoN  851.  Form  of  pleadings. 

852.  Pleadings  in  Jostlces'  courts. 

838.  Gomplaint  defined. 

854.  When  demurrer  to  complaint  may  be  jmt  In. 

855.  Answer. 

850.  If  the  defendant  omits  to  set  up  counter  dalnu 

857.  When  plaintiff  may  demur  to  answer. 

858.  Proceedings  on  demurrer. 

859.  Amendment  of  pleadings. 

860.  Answer  or  demurrer  to  amended  pleadings. 

^  851.    Pleadings  in  jnstioes'  courts^ 

1.  Are  not  required  (o  be  in  any  particular  form,  but  must 
be  such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended. 

2.  May,  except  the  complawty  be  oral  or  in  writing. 

8.  Must  not  be  yerified,  unless  otherwise  provided  in  this 
title. 

L    If  in  writing,  mast  be  filed  with  the  justice. 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in  the 
docket. 

Stat.  1881,  143,  I  8R,  contained  the  substance  of  sabdiTisions  1,  A. 
and  4. 

Stat.  1851, 141,  %  571,  read:  "The  pleading  shall  be  in  writing,  and  veri. 
fled  by  the  oath  of  the  putj,  his  agent  or  attorney,  when  the  action  is: 

*'  Ist.  For  tbe  foredoeore  of  any  mortgage  or  the  enf oroemont  of  any 
lien  on  iMrsonal  property; 

" 2d.  For  a  forcible  or  unlawful  entry  upon,  or  a  forcible  or  unlawful 
detention  of  lands,  tenements,  or  other  posseeeionB: 

"  Sd.  To  recover  possession  of  a  "  mining  claim."  In  other  cases  the 
pleading  may  be  oral  or  in  writing." 

4  Gal.  1»:  6  Gal.  63;  13  Oal.  598 ;  16  OaL  372 ;  SIKOal.  282. 


^  859.  (^  570.)  The  pleadings 

1.  The  complaint  by  the  plaintiff. 

2.  The  demurrer  to  tbe  complaint. 
8.    The  answer  by  the  defendant. 
4.    The  demurrer  to  tbe  answer. 
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fltBt  165L 141, read:  "The plmdinin in jnstioee* «o«rto diall be- 
"  Ut.  The  oompUdnt  by  the  pluntiff  etating  the  ^Mraee  of  action : 
"2d.   The  answer  by  the  defendant,  stating  the  jroond.  of  the  de- 

Idem  142, 8  578,  read :  "  Either  party  nvay  objeet  to  a  pleadinf  of  his  ad- 
versai^f  or  to  any  cart  thereof,  that  it  is  not  sufficiently  explicit  to  enable 
him  to  Tinderstaiid  it,  or  thai  it  contains  no  iMtuse  of  action  or  defence, 
although  it  be  taken  as  tme.  If  the  court  deem  the  objection  well 
founded,  it  shall  order  the  pleadinir  to  be  amended,  and  if  the  party  re- 
fuse to  Amend,  the  defective  pleading  shall  be  disregarded." 

$890.  ($573.)  TLeeoinidaintmJD0tioet'oooiiBi8A<coDci8e 
statement,  in  writing,  of  the  facts  constitating  the  plaintiff's 
cause  of  action ;  or  a  copy  of  th^  aocoarU,  note,  biU,  band  or 
mstmment  tqxm  vjhidi  the  actum  is  baaecL 

yyie  nota  to  S-Sn^igMia. 

%  854»    Tbe  defendant  may,  at  any  time  Ijefore  ansirerlng, 
demur  to  the  complaint. 
F!c^8£52  and  note. 

$  «55.  (^  57i.)  The  answer  may  contaSn  a  denial  of  aay 
cr  aU  of  tbe  material  facts  stated  in  tbe  complaint,  which  the 
defendant  believes  to  be  untrue,  and  also  a  statement,  in  a 
plain  and  direct  manner,  sA  any  other  fM^ts  constituting  a 
defence  or  counter  claim,  upon  which  an  action  might  be 
brought  by  the  defendanjk  i^;ainst  the  plaintiff  in  a  justices' 
court. 

4  Cal.  447{  %  Csl.  t»%  17  GaLflO$  S  CU.  48;  »CaL«l$  JOCWL  M» 

(  850.  If  the  defendant  omit  to  set  up  a  counter  claim  m 
the  eases  mentioned  in  the  last  section  neither  he  nor  his  as- 
signs can  afterwacda  maintain  an  action  agiinsi  the  jdaintiff 
ilherefor. 

%  85T.  TV  ueatneasMwereontBins  new  matter  in  Sfvoidance, 
or  constituting  a  defence  or  a  counter  claim,  the  plaintiff  may, 
at  any  time  before  the  trisl,  demur  io  the  same  for  insufficiency, 
stating  therein  the  grounds  of  soch  denuirrer* 

$  858U    The  proceedings  on  demurrer  are  as  follows : 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the  plaint- 
ifl  may,  within  such  time,  not  ezctaeding  two  dsfs,  as  the  court 
allows,  amend  his  oomplaini. 

2.  If  the  demurrer  to  a  complaint  is  OTemiledj  the  defend- 
2sai  may  answer  forthwith. 
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3.  If  the  demurrer  to  an  answer  is  sustained,  the  defendant 
may  amend  his  answer  within  such  time,  not  exoeeding  tw'o 
days,  as  the  court  may  allow. 

4.  If  the  demurrer  to  an  answer  is  oyerruled,  the  action 
must  proceed  as  if  no  demurrer  had  been  interposed. 

$  859.  Either  party  may,  at  any  time  before  the  conclusion 
of  the  trial,  amend  any  pleading,  but  if  the  amendment  is 
made  after  the  issue,  and  it  appears  to  the  satisfaction  of  the 
court,  by  oath,  that  an  adjournment  is  necessary  to  the  adverse 
party  in  consequence  of  such  amendment,  an  adjoamment 
must  be  granted.  The  court  may  also,  in  its  discretion,  when 
an  adjournment  will  by  the  amendment  be  rendered  necessary, 
require,  as  a  condition  to  the  allowance  of  such  amendment^ 
made  after  issue  joined,  the  payment  of  costs  to  the  adverse 
party,  to  be  fixed  by  the  court,  not  exceeding  twenty  dollars, 
^the  court  may  also  on  such  terms  as  may  be  just  and  on  pay- 
ment of  costs  relieve  a  pariy  from  a  judgment  by  default  taken 
against  him  by  his  mistake,  inadvertanoe,  surprise,  or  excus- 
able neglect,  but  the  application  for  such  relief  must  be  made 
within  ten  days  after  the  entry  of  the  judgment  and  upon  an 
affidavit  showing  good  cause  therefor. 

Vide  Btat.  1851, 143,  for  sabBtance  of  this  section ;  which  also  provides 
that  an  amendment  shall  not  be  allowed  after  a  witness  is  sworn  on  the 
trial,  i^hen  it  will  necessitate  an  adjournment. 

laCal.  342;llCal.260. 

$  860*  When  a  pleading  is  amended^  the  adverse  party  may 
answer  or  demur  to  it  within  such  time>  not  exceeding  two 
days,  as  the  court  may  allow. 
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CHAPTER  IV. 

PBOTISION AL  REMEDIES  IN  JUSTICES'  COUETS. 

Article  I.    Abbest  and  bail. 
n.    Attachment. 
UL    Claim  and  deuyebt  of  PEBaoSAL  fbofektt. 


ABUCLE    I. 

AUBEST  AND  BAIL. 

Sacxicm  861.    Order  of  arrest  and  arrest  of  defendant. 

8G2.    Affidavit  and  undertaking  for  order  of  arrest. 

8C3.    A  defendant  arrested  must  be  taken  before  the  Juetioe 

immediately. 
B6i.    The  ofObcer  most  give  notice  to  the  plaintiff  of  anest. 
665.    The  of&cer  must  detain  the  defendant. 

^  861.  (^  544.)  An  order  to  arrest  the  defendant  may  be  in- 
dorsed on  a  summons  issued  by  the  justice,  and  the  defendant 
may  be  arrested  thereon  by  the  sheriff  or  constable,  at  the  time 
of  serring  the  summons,  and  brought  before  the  justice,  and 
there  detained  until  duly  discharged,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages,  on  a 
cause  of  action  arising  upon  contract,  express  or  implied,  when 
the  defendant  is  iibout  to  depart  from  the  state,  with  intent  to 
deAraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  prop- 
erty embezzled  or  fraudulently  misapplied,  or  converted  to  his 
own  use  by  one  who  received  it  in  a  fiduciary  capacity. 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in  con. 
tracting  the  debt  or  incurring  the  obligation  for  which  the 
iictioo  is  brought. 
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4.  When  the  defendiuit  ha»  remored,  concealed  or  dispOBed 
of  his  property,  or  is  about  to  do  bo^  mth  intent  to  defcaoid  hi^ 
creditors. 

But  no  fexDale  can  he  ftrrested  in  any  action. 

Stat.  ISSiU  137^  same  as  above  §  861 ;  adding;  to  subdivision.  U  the  words 
** or  wbero!  too  action.  i»  for  awilfixl  injury  to  th&  psrsonvor  fortokingr 
detaining,  or  injuring  personal  property;  also  substituting- in  subdivi- 
sion 2y  the  \rcfrd9  "an  attorney,  factor,  broker^  agent,  or  clork.  in  the 
course  df  liist  emplayment  as  such,,  or  bnp  ainr  otlKr  person  in  &  fidxccianr 
capacity,*' for  the  words  **  fine  vho  received  it  in  a  fiduciary  capacity. 
It  adso  added  "-arising  after  tbe  passage  of  thuftacty*^  after  '^'' oases,"' 

^p^^^  ($  545.)  Before  an  order  for  an  arrest  can  he  made 
the  par^iaa^ing  most  proTe  to  the  sattsfaction  of  the  justice^ 
by  the  affid^!^%i^iinself  or  some  ottier  penton,  the  facts,  on 
which  the  appIicatioShii^annded.  The  plaintiff  most  also  ex- 
ecute and deliTer to  the  jo^t^fi^written  undertaking,  in  thet 
sum  of  three  hundred  dollars,  \mfe^wo  or  more  sureties,  to 
the  effect  that  if  the  defendant  recoYe^|t!B4|ment  the  plaintiff 
irill  pay  to  him  aU  costs  that  may*  be  awardecNi^^e  defend- 
ant, and  aU  damages,  \vhich  he  may  sustain  by  reaSft^^ihe 
arrest,  not  exceeding  the  sunx  specified  in  the  lmdertaking^ 

Stat.  1851»  13T,  fixed  the  wdfistaking  a,t»  "ai  least  ivo  hoadred  dol- 
lanr.*^ 

^  863^  (^  546.)  Tbe  defendant,  immediately  upon  being  ar- 
rested, must  be  taken  to  the  €&o&  of  the  justice  who  made  the 
order,  and  if  he  is  absent  or  unable  to  try  the  action,  or  if  it 
appears  to  hfm  by  the  afiSdarltof  defendtot,  that  he  is  a  material 
witness  in  the  action,  the  oiBcer  must  immediately  take  the 
defendant  beforo  another  ^stiee  of  the  township  or  city,  if 
there  is  ano&er,  and  if  not,  then  before  the  justice  of  an  ad- 
joining township,  who  musi  take  jurisdiction  of  the  action^ 
and  proceed  thereon,  as  if  tiie  summons  had  been  issued  and 
the  order  of  arrest  nrade  by  hnn. 

Stat.  185?,  1ST,  insetted  "-next  justice  of  tite  city  or  township,**  iasteael 
of  "  another  justice  of  the  township  or  city,  if  there  is.  another^  and  if 
aot»  then  tefove  the  iuatiae  of  wk  adioiDinff  townshiiv*' 

$  864.  ($547.)  The  officer  miaking  the  arrest  must  imme^ 
diately  give  notice  thereof  to  the  plaintiff,  or  his  attorney  or 
agent,  and  indorse  on  the  summons,  and  subscribe  a  certificate, 
stating  the  time  of  serring  the  same,  the  tim*!  of  the  ir;cea^ 
and  of  his  giving  notios  to  the  pbdntifiL 
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$  983,  (}  548.)  The  officer  making  the  arrest  must  keep  the 
defendant  in  custody  until  he  is  discharged  bj  order  of  the 


AKTICLE  n. 

ATTACHMENT. 

8ftOTiON~S66.    Writ  of  attachment  shall  issne  upon  affidavit. 

867.  TJndertakiog  on  attachment  must  be  required. 

868.  Writ  of  attachment,  substance  of.    Officer  taa,y  tftk« 

an  undertaking  instead  of  levying. 

869.  OertainprovtoiOQBappl7toaUatiachmeii.t8izijB8tioe«' 

courts. 

$  sea,  i^  552.;  A  writ  to  attach  the  property  of  the  defend* 
ftut  must  be  issued  by  the  justice  at  the  time  of,  or  after  issu- 
ing summons  and  before  answer)  on  receiving  an  a&davit  by 
or  on  behalf  of  the  plaintiff,  showing  the  same  facts  as  are  re- 
quired to  be  Bhown  by  the  affidavit  specified  in  section  five 
hundred  and  thirty'^ight  of  this  code. 

Stat.  1851,  tX,  read :  "  A  writ  to  attach  the  lyropertr  of  the  defendant 
shall  be  isaued  by  the  justice,  on  receiving  »ii  affidavit  by  or  on  behalf  of 
the  plaintiff.  shoWintt  that  the  defendant  ia  indebted  to  the  plaintiff 
(specifying  the  amount  of  such  indebtedness  over  and  above  «ll  legal 
sret-offs,  or  counter  claims)  upon  a  contract  express  or  implied,  for  the 
direct  payment  of  money,  that  such  contract  was  made  after  the  pas- 
sage of  this  act,  and  was  made  or  is  payable  in  this  state,  and  that  the 
payment  of  the  same  has  not  been  secured  by  any  mortgage  on  real  or 
personal  property." 

Stat.  1858, 154.  read :  **  A  writ  to  attach  the  property  of  the  defendant 
shall  be  issued  by  the  justice,  on  receiving  an  afidavit  by  or  on  behalf  of 
the  plaintiff,  showing  the  same  facts  as  are  required  to  be  shown  by  the 
affidavit  specified  in  seotion  one  hundred  and  twenty>one  of  this  act." 

f  867.  ($  553.)  Before  issuing  the  writ,  the  justice  must  re- 
quire a  written  undertaking  on  the  part  of  the  plaintiff,  with 
two  or  more  sufficient  sureties,  in  a  sum  not  less  than  fifty,  nm" 
wore  than  three  hundred  dollars,  to  the  effect  that  if  the  de- 
fendant recover  Judgment,  the  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  the  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  attachment,  not  exceeding  Hie 
sum  specified  in  the  undertaking. 

[  AmsadiMiit  of  February  15^  1872,  was  identical  with  i  867.  ] 


mmcsa?  couirrHf 


i  S68.  ($  Ki.)  The  wdt  m^  be  directed  to  ihe  alterifT  or 
anj  coQBtable  of  the  coimty,  or  the  «A«r^  0/  a>^  other  couniy, 
and  muBt  reqoire  him  to  attach  and  aafelj  keep  all  the  prop- 
er^ qf  the  dejendani  within  tiia  conii^,  not  exempt  from  ei' 
edition,  or  so  mnoh  thereof  as  njajt  be  aufOciant  to  aatiaff  the 
plaintiff's  demand,  the  amooot  of  which  moat  be  atated  in 
conformity  with  iba  complaint,  onlees  the  defendant  give  him 
aecority,  hj  the  nndertakii^  of  two  anffloient  anretieB,  in  an 
amount  sufBcieDt  to  8a&^  Bach  demood  bolides  eoata;  in 
which  case,  to  tal^e  such  nodeitahing. 

f  mo.  ($  us.)  The  aeotions  of  this  oode,  front  aeaUon  five 
hundred  and  for^-one  to  section  fire  hundred  and  fiftf-nine, 
tnDlh  InclnaiTe,  ore  appliosble  to  attachments  iaaoed  In  jnaticea' 
courts,  the  ^ord  "constable"  being  aubstitated  for  the  word 
"aheriff,"  whenerer  the  writ  is  directed  to  a  conatable,  and  tbs 
word  "JDstioe"  being aubetitiited  for  the  word  "judge." 


ARTICLE  m. 
CIAIM  ASD  DELIVEBY  OP  PEESOSAL  PEOPEKITr. 
BKCnoB  870.    How  claim  and  dellTeiy  eufoiOBd. 

f  §T0.  In  an  action  to  recover  pogaeaaion  of  perronal  prop- 
erty, tho  plaintiff  may,  at  the  time  of  jisuing  aommuns,  or  al 
an;  tlmo  the^after  before  answer,  claim  the  deliier;  of  such 
propertj  to  him ;  and  the  noctionB  of  this  code,  from  aeotion 
five  hundred  and  tea  ta  seotion  five,  hundred  and  twen^-ODe. 
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l)0ih  inclnsive,  are  applicable  to  such  claim  when  made  in  jns- 
tioee'  COTirts,  the  powers  therein  giren  and  duties  imposed  on 
sheriffs  being  extended  to  constables,  and  the  word  *'  justioe  " 

"substituted  for  "judge." 

Vid9  aUt.  1851, 139-41 ;  §§  5M  to  669,  inolusive;  also  §S  494, 516, 1057. 

[Amendment  of  March  2, 18T2.  §-  567.  The  Qualification  of  suretiesiu  tjxe 
several  undertakings  required  by  this  chapter  shall  be  as  rolloj^:  «,™r- 
Each  of  them  shaS  be  a  resident  and  householder  or  freeholder  within 
the<Jounty.  Second-Each  shall  be  worth  thaanuyml  stated  in  the  undei- 
taking,  over  and  above  all  hia  debta  and  kabditjw.  ewilnsive  ol  property 
«zempt  from  exaoution.] 


CHAPTER  V. 

OTBCJMSNT  BT  DEPATJLT  IN  JUSTICES'  COUBTS. 

8atoxiON  871.    Judgment  when  defendant  falls  to  appear. 
872.    Judgment  against  defendant  on  demurrer. 


^  8T1.  If  the  defendant  fail  to  appear  and  answer  or  de- 
mur at  the  time  specified  in  the  summons, t  then  upon  proof 
of  service  of  summons  the  following  proceedings  must  be  had : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  render 
judgment  in  favor  of  plaintiff  for  the  sum  specified  in  the 
summons ; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his  favor 
for  such  sum  (not  exceeding  the  amount  stated  in  the  sum- 
mons) as  appears  by  such  evidence  to  be  juht.  [Approved 
Aprils,  1876.1 

answer,  judgment  shall  be  given  for  the  plaintiff,  as  follows :   *  * 

♦'First.  >V^hen»coEyof  the  account, note,  bill,  or  other  owigafion 
opoU  which  the  action  is  brought,  was  filed  with  the  jusUce  at  the  time 
tneetimmons  was  issued,  judgment  shall  be  given  without  further  evi- 
4leace,  for  the  sum  specified  in  the  summons. 

''Second.  In  other  oases  the  justice  shail  hear  the  evidence  of  the 
slaintiff,  and  render  judgment  for  suoh  sum  only  as  shall  appear  by  the 
evidence  to  be  iust;  but  in  no  case  exceeding  the  /amount  speomed  in 
^besuBimo&s.  .        .        i.        . 

I«fci»8S86,  read:  "If  the.plaintifP  fail,  to  appear  at  the  return  dav  of 
4te  gammons,  the  aetion  shall  be  dismissed.^  If  the  defendant  fail  to 
aopear  at  the  return  day  of  the  summons,  or  if  either  party  fail  to  attend 
at  a  day  to  which  the  trial  has  been  adjourned,  orfail  to  make  the  neces- 
aaiy  plea^Ung  or  proof  on  bis  part»  Abe  oaM  may,  nevertheleM.  proceed, 

C.  C.  P. 
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at  tlie  request  of  the  adverse  par^,  and  judgment  diaU  be  givem  in  can- 
f mnity  with  the  pleading  and  proofs" 

Stat.  18S7-4H,  590.  read :  *'  If  either  partr  shall  fail  to  appear  at  the  time 
fixed  for  trial,  or  at  the  time  to  which  the  trial  has  been  adjonined,  the 
trial  may  proceed  at  the  reqnest  of  the  adverse  party,  and  ind^noiei^t 
shall  be  rendered  in  conformity  wiUi  the  pleadings  and  proofeL" 

^  873.  In  the  following  cases  the  same  prooeedingB  mnst 
be  had,  and  judgment  must  be  rendered  in  like  manner,  as  if 
the  defendant  had  failed  to  appear  and  answer  or  demur : 

1.  If  the  complaint  has  been  amended,  and  the  defendant 
fails  to  answer  it  as  amended,  within  the  time  allowed  by  the 
oonrt. 

2.  If  the  demurrer  to  the  compLunt  is  oyerroled,  and  the 
defendant  fails  to  answer  at  once. 

8.  If  the  demurrer  to  the  answer  is  sostained,  and  the  de- 
fendant fails  to  amend  the  answer  witbis  the  time  allowed  b^ 
the  court. 

Fi(b  notes  to  MOtioas  863-8.  Mvro. 


CHAPTER  VL 

TIME  OF  TBIAL  AND  POSTPONEMENTS  IN  JUSTICES* 

COUBTS. 

SboxtonSTS.  Time  when  trial  must  be  conmienced. 

B7i.  When  court  may,  of  its  own  motion,  postpone  tiiaL 

876.  Postponement  by  consent. 

978.  Postponement  upon  application  of  a  party. 

$  873.  Unless  postponed  as  provided  in  this  chapter,  or 
unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the  time 
specified  in  tlie  7«notice  mentioned  in  $850'6,  and  the  trial 
must  be  continued  without  adjournment  for  more  than  twe.ity- 
four  hours  at  any  one  time,  until  all  the  issues  therein  are 
disposed  of.     [Approved  April  3, 1876.] 

$  956.     Upon  an  appeal  from  a  judgment,  the  court  may 

review  tlie  verdict  or  decision,!  and  any  intermediate  order  or 

decision  excepted  to,  which  involves  the  merits,  or  necessarily 

"ts  the  judgment,  7«excopt  a  decision  or  order  from  which 

?al  might  have  been  taken.'o   [Approved  April 3, 1876— 

it  JnnA  1     Tfl7«  1 
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f  874*  The  conrt  may,  of  its  own  motioii,  pOBtpoae  the 
trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  &Ked  by  law 
or  by  an  order  of  the  coort  for  tito  trial,  the  oonrt  is  enga^;ed 
in  the  trial  of  another  action. 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the 
{headings,  or  the  allowance  of  time  to  make  such  amendment 
or  to  plead,  a  postponement  is  rendered  necessary. 

S.    For  not  exceeding  three  days,  if  the  trial  is  npoa  issues 
of  fact,  and  a  jury  has  been  demanded. 
Hcb  SI  638. 87C,  8W  and  aoteik 

$  87$.  The  conrt  may,  l>y  consent  of  the  parties,  given  in 
writing  or  in  open  coort,  po6^[x>ne  the  trial  to  a  time  agreed 
npon  by  the  parties. 

r<dt  SI83S,  876^  8W«iid  notes. 

f  876.  The  trial  may  be  postpcmed  npon  the  application  of 
either  party,  for  a  period  not  exceeding  four  months : 

1.  The  parly  making  the  application  must  prove,  by  his  own 
oath  or  otherwise,  that  he  cannot,  for  want  of  material  testi- 
mony, which  he  expects  to  procure,  safely  proceed  to  trial,  and 
must  show  in  what  respect  the  testimony  expected  is  material, 
and  that  he  has  nsed  due  diligence  to  procure  it,  and  has  been 
fmable  to  do  so. 

2.  If  the  application  is  on  the  part  of  the  plaintiff,  and  the 
defendant  is  nnder  arrest,  a  postponement  for  more  than  three 
hours  dif^harges  the  defendant  from  custody,  but  the  action 
may  proceed  notwithstanding,  and  the  defendant  is  subject  to 
arr^  on  execution,  in  the  same  manner  as  if  he  had  not  been 
^'charged. 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
irrest,  before  it  can  \>e  granted  he  must  execute  an  undertak- 
ing, with  two  or  more  sufficient  suretiefi,  to  be  approved  by, 
and  in  a  sum  to  be  fixed  by,  the  justice,  to  the  effect  that  he 
will  render  himself  amenable  to  the  process  of  the  court  dur- 
ing the  pendency  of  the  action,  and  to  such  as  may  be  issued 
to  enforce  the  judgment  therein ;  or  that  the  sureties  wiU  pay 
to  the  plaintiff  the  amount  of  any  judgment  which  he  may 
raooyer  in  the  action,  not  exceeding  the  amount  specified  in 


*ha  QQ^ntiUii^  On  flliD^  tiio  onderiaidDg  specifled  in  this 
mbdiTiiion,  the  instioe  most  mdei  the  deleadAut  to  be  di>- 
dmiged  from  caatoiy. 

t.  The  parly  maMag  the  ^qiUeatuni  mml,  if  required  hj 
flie  advene  part;,  conaeot  th&t  the  testimtoi;  of  aof  wibnu 
of  Rich  idTetBe  part;,  who  is  in  attendamGe,  ma;  be  then  taken 
hj  depoaitioQ  before  the  juatiiie,  and  that  the  teslJDiODj  ta 
taken  may  be  read  on  the  trial,  vitb  the  ttiae  eBect,  trad  saV 
Ject  to  the  Baiue  ohiectiona,  aa  if  the  witneHs  was  produoed. 

Bot  the  coort  may  reqniie  Uie  party  making  the  appIioaliOB 
to  at&te,  npoQ  affidavit,  Hm  eiidsnce  vbioh  ha  eqiecle  to  ob- 
tain ;  and  if  the  advene  party  thereupon  admit  that  such 
eridence  iroold  be  givea,  and  that  it  be  oonsidered  aa  actually 
given  on  ttie  trial,  or  offered  and  averraled  M  Im^xiqiei,  the 
trial  muat  not  bo  poeljioaed- 

But.  1UJ.l4a.taia,  iwd:  "The  trial  mar l»idloaniBd  brtonaHit. 
«  upon  appllcMim  of  eltlisr  Hrtr,  iiltl»nit  (ha  oonMiie  of  Uu  otlur. 
D>r  a-  period  qot  flueMinc  Ua  oa^  laioapt  at  prmidfld  in  the  aax%  ato- 


'^t.Wft^sVa^SdSH^EofMat,  ML,w»l:  "An  adjoium. 
iiwMBUjb>lud.MU]arattnstiiiW3(  iidiitiic  liHi>,ar  ataoy  intm 
UMDCtlnWilovhmtliBaHS  mu  ■Uaa  fdJounad.  on  ■ynlioatioii  at 
nlliw|iiifl7.  torapariodloamruuuitai  Jafa.bat  notta  uosadhiiw 

oi^it  tiwpaitr.oTotha.nrtia.'to  tha  HlttSinni  <rf^  K>tloe.  thab 
•aadiaacaEieii(,Ipriraiit(if  mitiiTlnl  arldnati  nartisiiliLrlr  dBHribiaK 
It.aiiathabUiadaLu'liaaaotbaeamBaaiHaHiarT  Inr  U17  ictot  nsdC 
■"i-ffl  m  h1i  nirt  liitin  thn  iirtnn  ina  iwmpuniiiili  toattaoliuiueddaa 
Bnieaiua  ta  piDcuo  t£a  avidau*.  aiid  luabbsB  nuble  lo  <lD  BO.  lad  Chat 
(hatBUia advano nuty  liaralt tGafaaofi efldtup  wauia  ba  eivsii,  ud 
oauaBf^utltmar^eanidKadaaiivsBDiiSo  trial,  or  obRdand 
macnuM  as  tmpropar,  tba  Mjanminant  uaUngt  ba  liM. 


10S  laOMJOL  U  99tJBfrv 


SUA  I851,S9B4,waaniiM.onH«ii^;tlMl)tt»«iao;aiidi]lB«iti&«*'niiietv 
d»j9"  for  "four  months;'*  Also  omittins  the  words  "that  he  has  used 
d«e  diUffenoe  toiMtoeora  the«videiMe,  and  hta  lieea  unable  to  do  so." 


(  877«  (^  585.)  No  adtjoonunent  miot,  wdess  by  consent,  be 
panted  for  a  period  longer  than  ten  days,  upon  the  application 
of  either  pariy,  except  upon  condition  that  such  party  flic  an 
undertaking,  in  an  cumountjixed  by  iJus  Justice,  inth  two  sure- 
tiefl,  to  be  approved  by  the  justice,  to  the  effect  that  tlicy  Trily 
pay  to  the  c^poaite  party  the  amount  of  any  judgment  Tfhich 
may  be  reoovered  against  the  party  applyxQg,  »mt  eacofieding  tite 
Mum  apedfiad  mtba  trndertaJting, 


CHAPTER  Vn. 

TRIALS  IN  JUSTICES'  COOTTS. 

SaonOir  878.  Issue  defined,  and  the  dUbtont  Uada. 

879.  Issue  of  lav,  how  raised. 

880.  Issue  of  fact,  how  raised. 

881.  Issue  of  laub  bow  tried. 

882.  Issue  <]rfaet.  how  tried. 

883.  Jury,  how  wai^ved. 

884.  Either  parfy  f aflisg  to  appesr,  trial  may  prooeed  «& 

request  of  other  party. 

885.  Challenges  to  Jurors. . 

886.  Manner  of  pleading  a  written  Instriuaent. 

887.  If  a  c<^yof  an  instrument  be  filed,  the  signatuieR 

will  be  deoned  admitted,  iinless  denied  tmdo^ 
oath. 

^  878.  Issues  arise  upon  the  pleadings  when  a  fact  or  con- 
clusion of  law  is  maintained  by  the  one  party  and  is  contro- 
-veried  by  the  other.    They  ara  of  two  kinds: 

1.  Of  law;  and, 

2.  Offset 

$  879.  An  issue  of  law  aziseB  tipon  a  demTurer  to  the  com- 
plaint  or  answer,  or  to  some  part  thereof. 
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f  880.    An  issne  of  fact  arises— 

1.  Upon  a  material  allegation  in  thecomplalnt  controverted 
by  the  answer ;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  isgua  of  law 
is  joined  thereon^ 

i  88]«   An  issue  of  lownxnst  be  tried  by  the  courts 

§  88a.    An  issoe  of  fact  mnst  be  tried  by  a  Jury,  nnkBa^a 
jniy  is  waiyed*  in  whichxaseit  most  be  tried  by  theooorL 

§  888.    A  Jnry  may  be  waived— 

1.  By  ocmsent  of  parties,  entered  in  the  do^et. 

2.  By  a  failnre  of  either  party  to  demand  a  jury  before  the 
commencement  of  the  trial  of  an  issue  of  fact. 

8.  By  the  failure  of  either  party  to  appear  at  the  time  fixed 
for  the  trial  of  an  issae  of  fact. 

SUt.  1851, 144, read:  **Sd87.  A trialbyjnxyshaUliedemandedatthetime 
of  joining  issne»  And  shall  be  deemed  waived  if  neiibjer  party  then  d|»- 
mand  it.  When  demanded,  the  trial  of  the  ease  shall  be  adjourned  nn- 
til  a  time  and  place  fixed  for  the  return  of  the  jury.  If  neither  partf 
dosire  an  adjoomment,  the  time  and  place  shall  be  determined  by  the 
JTUBtioe,  and  shall  be  on  the  same  day,  or  within  the  next  two  days.  The 
Jury  shall  be  summoned  upon  an  order  of  ^e  jnsUoe,  from  the  dtiseiis 
of  the  dty  or  townahip,  and  not  from  the  bystimden." 

§  884k    If  either  party  fiuls  to  appear  at  the  time  fixed  for 

trial,  the  trial  may  proceed  at  the  request  of  the  adverse 

party. 

F^fanotetoSSn^ 


I  885.  ({  590.)  The  challenges  are  either  peremptory  or 
for  cause.  Each  party  isentitledtothreeperemptory  challenges. 
Either  party  may  challenge  for  cause  on  any  grounds  set 
forth  in  section  six  hundred  and  two.  Ghallenges  for  came 
must  be  tried  by  the  justice. 

Stat.  1851, 144,  was  same,  inserting  at  the  begiiuiinir:  '^Either  party 
may  challenge  the  jorMs,"  and  at  the  end  "  in  a  summazy  maimer  who 
may  examine  the  jnxor  challeaced*  and  witaeaaes." 


1195  rsjAJS.  $4 

9  SSe.  (^  576.)  When  the  cause  of  action  or  counter  claim 
arises  upon  an  account  or  instrument  for  the  payment  of  money 
only,  the  court,  at  any  time  before  the  trial,  may,  by  an  order 
under  his  hand,  require  the  original  to  be  exhibited  to  the  in" 
Bpection  of,  and  a  copy  to  be  furnished  to,  the  adverse  party' 
at  such  time  as  may  be  fixed  in  the  order ;  or,  if  such  order  is 
not  obeyed,  the  account  or  instrument  cannot  be  given  in 
evidence. 

8tek.  1851, 14S,  z«ad :  "  When  the  oaiue  of  action  or  counter  claim  arieea 
npon  an  account  or  instrument  for  the  iMyment  of  money  only,  it  shall 
be  sufficient  for  the  party  to  deUver  a  copy  of  the  account  or  instrument 
to  the  court,  and  to  state  that  there  is  due  to  him  thereupon,  from  the 
adverse  party,  a  specified  sum,  which  he  claims  to  recover  or  set-off.  The 
court  may,  at  the  time  of  the  pleading,  require  that  the  original  account 
or  instrument  be  exhibited  to  the  inspection  of  the  adverse  party,  and  a 
copy  to  be  famished ;  or  if  it  be  not  so  exhibited  and  a  copy  furnished, 
may  prohibit  its  being  afterwards  given  in  evidence." 

^  887.  ($  577.)  If  the  plaintiff  annex  to  his  complaint,  o( 
file  with  the  JuBtioe  at  the  time  of  issuing  the  summons,  the 
original  or  a  copy  of  the  promissory  note,  bill  of  exchange,  or 
o&er  written  obligation  for  the  payment  of  money,  upon  which 
the  action  is  brought,  the  defendant  is  deemed  to  admit  the 
genuineness  of  the  signatures  of  the  makers,  indorsers  or  as- 
signors thereof,  unless  he  specifically  deny  the  same  in  his 
answer,  and  verify  the  answer  by  his  oath. 

Stat.  1651, 142,  read  "When  the  defendant  answers  the  complaint  every 
material  allegation  therein,  not  denied  by  the  answer,  shall,  on  the  trial» 
be  taken  to  be  true." 

Btat.  1864, 84,  same  m  i  897,  omittiiic-"  iiie  onguuu  or." 
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CHAPTER  YHI. 

JUDGMENTS  (OTHER  THAN  BY  DEFAULT)  IN  JUS- 
TICES* COURTS. 

Seotxq^  889.  Judgment  by  confeBSion. 

390.  Judgment  of  dismiBsal  entered  in  certain  aaum  wtt    -> 
out  prejudice. 

891.  Judgment  upon  yerdict. 

892.  Judgment  after  trial  by  the  court. 

893.  Judgment  when  the  defendant  is  subject  to  arrest. 

894.  If  the  sum  found  due  exceeds  the  Jurisdiction  of  the 

justice,  the  excess  may  be  remitted. 
*  895.    Offer  to  compromise  before  trial. 

896.  Costs  must  be  included  in  the  Judgment. 

897.  Abstract  of  Judgment. 

[^  898.    Abstract  may  be  fUed  and  docketed  In  comity  doric^ 

office. 

899.  Effect  of  docketing. 

900.  Judgment  not  a  lien  nnleas-abBtxapt  ig  recorded  In  the 

recorder's  offtce. 

i  S89  ($  536.)  Judgments  upon  confession  may  be  entered 
up  in  any  justices*  court  specified  in  the  confession. 

Stat.  1851,..135,  inserted  "in  the^tate  "  between  "court "  and  '^speci- 
fied." 

8  Gal.  76. 

f  890,  (^  591.)  Judgment  that  the  action  be  dismissed, 
without  prejudice  to  a  new  action,  may  be  entered  with  costs, 
in  the  following  cases : 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  before 
it  is  finally  submitted. 

2.  Wben  he  fails  to  appear  at  the  time  specified  in  the  sum- 
mons, or  at  the  time  to  which  the  action  has  been  postponed* 
or  within  one  hour  thereafter. 

8.  WheUf  after  a  demurrer  to  Vie  complaint  has  been  mis. 
tained,  the  plaintiff  fails  to  amend  it  vo^thin  the  time  allowed  &y 
the  court. 


4.  When  it  is  ot»|i9etod  at  the  trial,  aad  appears  by  the  eri- 
dence,  l&at  the  action  is  brought  in  the  wrong  connty,  or  town- 
ship, or  city ;  but  if  the  objection  is  taken  and  oyemiled>  it  is 
canse  only  of  reversal  on  appeal,  and  does  not  otherwise 
inyalidate  the  Judgment ;  if  not  taken  at  the  trial,  it  is  waiTvd. 

Stat.  IStl,  145,  added  **vaA  shall  not  be  oataae  for  vevenMl;"  to  lait 
SBbdivisioii. 

18  0aL12B;29CaUS18. 

9  891*  When  a  trial  by  jury  has  been  had,  Judgment  must 
be  entered  by  the  Justice,  at  once,  in  conformity  with  the 
YBrdict. 

F&feS892and  note* 

f  89^  When  &d  trial  is  bjr  the  court,  judgment  mwrk  be 
entered  at  the  close  of  the  trial. 

8tat.  1863, 690-91.  read:  "§  SfH.  Upon  a  verdict,  the  joatleesbaU  immedi 
atelyrender  j  udgment  accordingly.  When  the  trial  ia  by  the  justice,  judg- 
ment shall  be  entered  immediately  after  the  close  of  the  trial,  if  the  de- 
fendant has  l^en. arrested  and  is  still  in  custody ;  in  other  cases  it  shall 
be  ebtered  within  four  days  after  the  close  of  the  trial.  If  the  action 
be  on  a  contract  against  two  or  more  defendants,  and  the  summons  is 
■erred  on  one  or  more,  but  not  on  all,  the  judgment  shall  be  entered  np 
only  against  those  who  were  served^  or  have  voluntarily  appeared,  if  the 
oontract  be  a  several  or  a  joint  and  several  contract ;  but  if  the  contract 
be  a  joint  contract  only,  the  judgment  shall  be  entered  up  against  all  the 
defendants,  but  sh/^ll  only  be  enforced  against  the  joint  property  of  all, 
and  the  individual  property  of  the  defendants  served,  or  who  have  vol- 
nntarily  appeared  in  the  action.  In  an  action  on  a  contract  or  obligation 
in  writing  for  the  direct  payment  of  money,  made  payable  in  a  specf  Asd 
kind  of  jnoney  or  currency,  judgment  for  the  plaintiff,  whether  the  same 
be  by  default  or  after  verdict,  may  follow  the  contract  or  obligation,  and 
be  made  payable  in  the  kind  of  money  or  currency  specified  therein." 

Stat.  1854, 68,  same  as  stat.  1863,  omitting  the  last  sentence ;  also  the 
words  "or  have  voluntarily  appeared;"  and  also,  "or  who  have  voltub* 
tuily  HSP^<^'®<1  in  ^he  action.  ^ 

Stat.  1891, 143,  same  as  stat.  1863,  omitting  all  after  the  words  "close  of 
the  trial." 

697.)  When  ajudgment  is  rendered  in  a  case  whei^ 

the defendanti^m^il4MakSSL2^  imprisonment  thereon, 
the  fact  th4it  the  defenda/nt  i«  «o  6U^l6^nMiiJ^£Q,8tated  in  the 
Judgment. 

Stat  1851, 146,  added  "and  eateied  in  the  docket.'* 

$  894.  ($  595.)  When  the  amount  found  due  to  either  party 
exceeds  the  sum  for  which  the  justice  is  authorized  to  enter 
Judgment,  such  party  may  remit  the  excess,  and  judgment 
may  be  rendered  for  the  residue. 
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^  895.  ($  596.)  If  the  defendant,  at  any  time  before  the 
trial,  offer  in  writing  to  allow  judgment  to  be  taken  against  him 
for  a  specifled  sum,  the  plaintiff  may  immediately  have  judgT 
ment  therefor,  with  the  costs  then  accrued ;  but  if  he  do  not 
accept  such  offer  before  the  trial,  and  fail  to  recover  in  t^. 
action  a  sum  equal  to  the  offor,  he  cannot  recover  costs,  but 
costs  must  be  adjudged  against  him,  and  if  he  recover,  be  de- 
ducted from  his  recovery.  The  offer  and  failure  to  accept  it 
cannot  bo  given  in  evidence,. nor  affect  the  recovery  otherwise 
than  as  to  costs. 

^  896.  The  justice  must  tax  and  include  in  the  judgment 
the  coste  allowed  by  law  to  the  prevailing  party. 

§  897.  The  justice,  on  the  demand  of  a  party  in  whose 
favor  judgment  is  rendered,  must  give  him  an  abstract  of  ibe 
judgment  in  the  following  form  (filling  blanks  according  to 

ibe  facts ) : 

Statb  op  Caufobnia,  — ^— ^  county.    ,  plaintiff,  vs. 

,  defendant.    In  justices'  court,  before ,  justice 

of  the  peace, town^p  (or  city) , ,  187—-.    Judg- 
ment entered  for  plaintiff  (or  defendant)  for  $  ,  on  the 

■         day  of .    I  certify  that  the  foregoing  is  a  correct 

abstract  of  a  judgment  rendered  in  said  action  in  my  court, 

or  (as  the  case*  may  be)  in  the  court  of ,  justice  of  the 

peace,  as  appears  by  his  docket  now  in  my  possession,  aa  his 

successor  in  of^e. 

,  justice  of  the  peace. 

Tide  §  900  and  note. 

^  898.  The  abstract  may  be  filed  and  docketed  in  the  office 
of  the  county  clerk  of  the  couniy  in  which  the  judgment  was 
rendered,  and  must  be  docketed  in  the  judgment  docket  of  the 
county  court.  The  time  of  the  receipt  of  the  abstract  by  the 
clerk  must  be  noted  by  him  thereon,  and  entered  in  the  docket. 

Vide  i  -900  and  note. 

^  899.  From  the  time  of  docketing  in  the  county  clerk's 
office,  execution  may  be  issued  thereon  by  the  county  clerk  to 
the  sheriff  of  any  county  in  the  state,  other  than  the  county  in 


wUch  tbe  jaogmeDtiTM  rendertd,  in  tbe  hbs  nunner  and 
with  like  effect  as  if  umed  on  jademente  of  ths  oaanl;  conrls. 
nh  ivntuti  nat>. 

(  900.  A  ]u%ment  rendered  In  a,  Jnstie*  mart  cmt«a  no 
llm  upon  an;  lan^  of  the  Qefcadant,  aniMM  twA  an  alwtnct 
IS  Oleil  and  recorded  In  tbe  oSoe  of  tbe  recordor  of  the  coonl; 
In  which  Iho  landa  axe  aitoated.  When  go  filed  and  reeccded, 
mkA  Jndgment  la  a  lien  npon  tbe  lands  of  tho  jodgment  debtor 
titoBted  in  tiai  eonnty. 


OHAPTEB  IX. 

EXEOunoini  fbou  jdsteoes"  oottbts. 


i^  f  WKL  ($fiOO.)  SxecuUoD  for  the  enforcement  of  Bjod^ 
nent  of  b  Jnstice'a  oonrt  may  be  iaeiied  bg  Ihe  jioHce  uAo  m- 
teredt^g  judgment,  or  Mttaoaetior  in  cffiee,  on  iiietpgiiati^iaa 


of  the  party  entitled  thereto,  ai  any  ^tinie  within  ft^e  yeios 
from  the  entry  of  judgment. 
8  Cal.  512 ;  16  Cal.  372 ;  26  Cal.  156. 

(  90^  ( ^  GOl. )  Hie  execntioii  rnxut  be  directed  <to  ihe 
sheriff  or  to  a  conatablo  oi'  the  cotiniy,  aad  must  be  subscribed 
by  the  justice  and  bear  date  the  day  o£  its  delivery  to  the  officer. 
It  must  intelligibly  refer  to  the  judgment,  by  stating  the 
names  of  the  parties,  and  the  name  of  the  jostioe  before  whomy 
and  of  the  county  and  the  township  or  city  where,  and  the  time 
when,  it  was  rendered ;  the  amount  of  judgment,  if  it  be  for 
money ;  and,  i^  less  than  the  whole  is  due,  the  true  amount 
due  thereon.  It  must  contain,  in  like  cases,  similar  directions 
to  the  sheriff  or  constable,  as  ore  required  by  the  provisions 
of  title  nine,  part  two,  of  this  code,  in  an  execution  to  the 

sheriff. 

Stat.  I8ol«  146,  inserted  "  when  issued  t^  a  justiee,"  between  '*  exeon- 
tion  "  and  '^  jtanst; "  also,  "  by  whom  the  judgment  was  rendered,  or  his 
snocessor  in  office,"  between  "  snbsoribed  by "  and  *' and  bear;"  aiao, 
"to  bo  executed,"  after  "  officer,"  and  before  ** it." 

17  Oal.  29i. 

(  900,  ( N.  SO  An  execution  may>  at  thereqnest  of  the  judg- 
ment creditor,  be  renewed  before  the  expiration  of  the  time  fixed 
for  its  return,  by  the  word  "renewed"  written  thereon,  with 
the  date  thereof,  and  subscribed  by  the  justice.  Such  renewal 
has  the  effect  of  an  original  issQe,  and  may  be  repeated  as 
often  as  necessary.  If  an  execution  is  returned  unsatisfied, 
another  may  be  afterwards  issued. 

(  004.  ( $  602. )  The  sheriff  or  constable  to  whom  the 
execution  is  direoted  must  execute  the  same  in  tlie  same  man- 
ner as  the  sheriff  is  required  by  the  provisions  of  title  nine, 
part  tiro,  of  tliia  code,  to  prooeed  tcpen  executions  direeted  io 
him ;  and  the  constable,  when  the  exeonticm  is  directed  to 
him,  is  vested  for  that  purpose  with  all  the.  powers  of  the 
sheriff. 

Stet.  1851, 14a 

Stat.  18r>4,69,  added  the  words  "and  after  issuing  an  execution,  and 
either  before  or  after  its  return  (if  the  same  be  returned  un8iUbm«d 
either  in  whole  or  ia  part),  the  judgment  creditor  shall  be  enlSfleC  to 
an  order  from  the  justice,  requiring  the  judgment  debtor  to  attenda^a 
time  to  be  designated  in  the  order,  and  answer  concerning  his  proper^ 
ie£ore  »aoh  j  ustioe,  and  the  att^iaimeo  of  mxfik  debtor  nuv  bo  «nflMMft 
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I9  ttfte  justice.  On  his  attaidMioe»  saoh  debtor  ma/  be  examined  under 
oath  concerning  his  property ;  and  anv  person  alleged  to  have  in  his 
huids  property,  moneys,  effects  or  credits  of  the  judgment  debtor,  may 
also  be  required  to  attend  and  be  examined,  and  the  jastice  may  order 
any  property  in  the  hands  of  the  judgment  debtor,  or  any  other  jwrson, 
not  exempt  from  execution,  belonging  to  snch  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment,  and  the  justice  may  enforce 
such  order  by  imprisonment  until  complied  with;  but  no  judgment 
debfxnr  or  other  person  shall  be  required  to  attend  before  the  justice  out 
ol  the  county  in  which  he  resides?' 

$  905.  The  sections  of  this  code,  from  seven  hnndred  and 
fourteen  to  seyen  hnndred  and  twenty-one,  both  inclusive,  are 
applicable  to  justices'  courts,  the  word  "constable"  being 
substituted,  to  that  end,  for  the  word  "  sheriff,"  and  the  word 
"justice"  for  the  word  "judge." 


CHAPTEE    X. 

CONTEMPTS  IN  JXTSTIOES'  COURTS. 

Sloxioxr  006.  CSontempts  a  jastice  may  pnnish  for. 

907.  Proceedings  for  contempt. 

908.  Same. 

909.  Punishments  for  contempts. 

910.  The  conviction  must  be  entered  in  the  docket. 

^  9O0.    ( $  616. )    A  justice  may  punish  as  for  contempt, 
persons  guilty  of  the  following  acts,  and  no  other ; 

1.  Disorderly,  contemptuous  or  insolent  behavior  towards 
the  justice  while  holding  the  court,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent  di^* 
torbance  in  tlie  presence  of  the  justice,  or  in  the  immediate 
vicinity  of  the  court  held  by  him,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding. 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful 
order  or  process,  made  or  issued  by  him. 

i.    Disobedience  to  a  subpoena  duly  served,  or  refusing  to 
be  sworn  or  to  answer  as  a  witness. 
c.  0.  p.— aft 
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6.  Besoning  any  person  or  property  in  the  cnstody  of  sn 
officer  by  virtae  of  an  order  or  prooeas  of  the.coiirt  held  by 
him. 

$007.  ($617.)  When  a  contempt  is  committed  in  the 
immediate  view  and  presence  of  the  justice,  it  may  be  pun- 
ished summarily ;  to  that  end  an  order  must  be  made  reciting 
the  facts,  as  they  occurred,  and  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  contempt,  and.  that  he 
be  punished  as  therein  prescribed. 

$  008.  ( ^  617. )  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  person  so 
guilty  may  be  arrested  and  brought  before  the  justice  imme- 
diately, when  an  opportunity  to  be  heard  in  his  defence,  or 
excuse  must  be  given.  The  justice  may,  thereupon*  discharge 
him,  or  may  convict  him  of  the  offence. 

$  909.  ( $  617. )  A  justice  may  punish  for  contempts  l^ 
fine  or  imprisonment,  or  both ;  such  fine  not  to  exceed  in  any 
case  one  hundred  doUars,  and  such  imprisonment  one  day. 

$  910.  ($  618.)  The  oonvioiion,  specifying  particularly 
the  offence  and  the  judgment  thereon,  must  be  entered  by  the 
justice  in  his  docket. 


CHAPTER  XL 

DOCKETS  OF  JUBTIGE& 

SaostoN  9U.  Dooket,  what  to  contain. 

912.  Bntrles  therein  prlmarjr  evidence  of  the  ftets 

913.  An  index  to  the  docket  must  be  kept. 

914.  Dockets  must  be  delivered  by  justice  to  his  sacoeMOV 

or  to  county  clerk. 

915.  Proceedings  when  office  becomes  vacant  and  before  a 

iroccessor  is  appointed. . 


«  9U 


GbEOXXOyfild,    A  JiiBtioe  xnijiisae  execution  or  ofhw  ptooeM  mpaa 

the  docket  of  his  predecessor. 

917.  Successor  of  a  Justice,  -who  shall  be  deemed. 

918.  .If  two  Justices  might  be  deemed  successors,  the 

county  Judge  shall  designate  one. 


}  911.  ( $  604. )  Erery  justice  must  keep  a  book,  denomi' 
ntttod  a  "  docket,"  in  which  he  mnst  enter : 

1.  The  title  of  erery  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding ;  and  if  a  sum 
of  money  is  claimed,  the  amount  thereof. 

8.  The  date  of  the  summons,  and  the  time  of  its  retnm'; 
and  if  an  order  to  arrest  the  defendant  is  made»  or  a  writ  of 
attachment  is  issued,  a  statement  of  the  fact.  :^ 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or 
their  non-appeaisanoe,  if  default  is  made ;  a  minute  of  the 
and  motions ;  if  in  writing,  referring  to  them ;  if 
not  in  wHtSlgi^fmdse  statement  of  the  material  parts  of  the 
pleadings,  and  of  aJT^SMftiQuaade  during  the  trial  by  either 
party,  and  his  decisions  thereon. 

6.  Every  adjournment,  stating  on  wB!8R9^^||[^ication, 
whether  on  oath,  evidence  or  consent,  and  to  what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made, 
and  by  whom  made,  the  order  for  the  jury,  and  the  time  ap. 
pointed  for  the  return  of  the  jury  and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and 
the  names  of  all  witnesses  sworn,  and  at  whose  request. 

8.  The  verdict  of  the  jury,  and  when  received ;  if  the  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement 
and  discharge. 

9.  The  judgment  of  the  court,  specifying  the  costs  included 
and  the  time  when  rendered. 

48>^Ci^jafi^afia,iig2!-ttngt^  tridlt  when  made  and  how  dis- 

11.  The  issuing  of  the  execution,  when  issued  and  to  whom . 
fhe  renmvals  thereof,  if  any,  and  when  made,  and  a  statement 
of  any  money  paid  to  the  justice,  when  and  by  whom. 

12.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and 
of  the  appeal  bond,  if  any  be  filed. 
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Stat.  1665, 197. 

Stat.  1851, 146,  omitted  in  subdivision  4,  the  words  "and  motions;'* 
also,  "  and  of  all  motions  made  during  the  trial  by  either  party,  and  his 
decisions  thereon ; "  also,  in  subdivision  12,  the  words  "tind  of  the  aj^ 
peal  bond,  if  any  be  filed ;"  also  subdivision  10 

10  Cal.  83 ;  15  Gal.  296 ;  34  Cal.  321. 

$  912.  ( ^  605. )  The  several  particulars  of  the  last  section 
specified  must  be  entered  under  the  title  of  the  action  to  wliich 
they  relate,  and  (urdeaa  otherwise  in  this  tUle  promded)  at  the 
time  when  they  occur.  Such  entries  in  a  justice's  docket,  or 
a  transcript  thereof,  certified  by  the  justice  or  his  successor  in 
office,  are  primary  eyidence  of  the  facts  so  Btated. 

32  Oal.  49;  34  GaL  321. 

$  913.  ( ^  606. )  A  justice  must  keep  an  alphabetical  index 
to  his  docket,  in  which  must  be  entered  the  names  of  the  par- 
ties to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  entered  in  the  index,  in 
the  alphabetical  order  of  the  first  letter  of  the  family  name. 

$  914*  ( $  607. )  Every  justice  of  the  peace,  upon  the  ex- 
piration of  his  term  of  office,  must  deposit  with  his  successor 
his  official  dockets  and  all  papers  filed  in  his  office,  as  well  Yob 
own  as  those  of  his  predecessors,  or  any  other  which  may  be 
in  his  custody  to  be  kept  as.publia records. 

Vide  t  915  and  note. 

$  915.  ( ^  607. )  If  the  office  of  a  justice  become  vacant  by 
his  death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket  And 
papers  in  possession  of  such  justice  must  be  deposited  in  the 
office  of  some  other  justice  in  the  township,  to  be  by  him  de- 
livered to  the  successor  of  such  justice.  If  there  is  no  other 
justice  in  the  township,  then  the  docket  and  papers  of  such 
justice  must  be  deposited  in  the  office  of  the  county  clerk  of 
the  county,  to  be  by  him  delivered  to  the  successor  in  office 
of  the  justice. 


expiration 


his  custody,  to  be  kept  as  public  records.  If  the  office  of  a  justice  be« 
oome  vacant  by  his  death,  or  removal  from  the  township  or  f^ijy,  or 
otherwise,  before  his  successor  is  elected  and  qualified,  the  dockets  in 
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IKMMieflsion  of  tsaoh.  jnstioe  sbaU  be  deposited  with  the  oountf  olexlc  of 
«be  ootmty,  to  be  by  him  delivered  to  the  snooeBsor  in  ofSoe  of  the 
jagtioe." 

StAt.  1863, 232,  read:  "It  shall  be  the  dnty  of  every  jnstioe  of  the 
peace,  tipon  the  expiration  of  his  term  of  office,  to  dejposit  with  his  suc- 
cessor his  official  dockets  and  all  papers  filed  in  his  office,  as  vreM  his 
own  as  those  of  his  predecessors,  or  any  other  which  may  be  in  his  cus- 
tody, to  be  kept  as  public  records.  If  the  office  of  a  justice  become 
vacant  by  his  death,  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket  and  xMipers  in 
possession  of  such  justice  shall  be  deposited  in  the  offico  of  some  other 
Justice  in  the  townshi]^  to  be  by  him  delivered  to  the  suecessor  of  said 
justice :  and  while  in  His  possession,  he  may  issue  execution  on  a  judg- 
ment there  entered  and  imsatisfled,  in  the  same  manner  and  with  the 
same  effect  as  the  justice  by  whom  the  judgment  was  entered  might 
have  done.  If  there  be  no  other  justice  in  the  township,  then  the 
doekets  and  papers  of  such  justice  shall  be  deposited  in  the  offiee  of 
the  county  clerk  of  the  county,  to  be  by  him  delivered  to  the  successor  in 
office  of  the  justice." 

Stat.  1869-70,  inserted  in  1863,  the  words  "  mav  make  all  orders  in  mro- 
oeedings  supplemental  to  execution,  and  may  file  notices  and  undertak- 
ings on  appeal,  and  may  take  the  justification  of  the  sureties,  and  on  the 
filmg  of  the  undertaking  on  appeal,  order  stay  of  execution,"  between 
the  words  "  unsatisfied    and  "m  the  same  manner." 

Stat.  1867-68, 276,  provided  for  the  presiding  justice  of  the  peace  taking 
poesession  of  the  dockets  of  former  justices  of  the  peace. 

%  916.  ($  608.)  Any  justice  with  whom  the  docket  of  his 
predecessor  or  of  another  justice  ifi^dex>o8ited,  has  and  may  ex* 
erdse  over  all  actions  and  proceedings  entered  in  such  docket, 
the  same  jurisdiction  as  if  originally  commenced  before  him. 
In  case  of  the  creation  of  a  new  county,  or  the  change  of  the 
boundary  between  two  counties,  any  justice  into  whose  hands 
the  docket  of  a  justice  formerly  acting  as  such  within  the  same 
territory  may  come,  is,  for  the  purposes  of  this  section,  con- 
sidered the  successor  of  such  former  justice. 

Stat.  1851, 147,  read :  "Any  justice  with  whom  the  docket  of  his  pre- 
decessor is  deposited,  may  issue  execution  on  a  judgment  there  entered 
and  unsatisfied,  in  the  same  manner,  and  with  the  same  efi'ect  as  the 
justice  by  whom  the  judgment  was  entered  might  have  done." 

Btat.  1855,  304,  same  as  stat.  1851,  inserting  "  or  other  process,"  between 
"execution"  and  "on; "  also  adding,  thereto,  the  last  sentence  of  h  916^ 

Stat.  1863,  232,  same  as  above  section  916,  substituting  for  the  first  sen- 
tence thereof,  the  following:  "Any justice  with  whom  the  docket  of 
his  predecessor  is  deposited  shall  have  and  exercise  over  all  actions  and 
proceedings  entered  in  the  docket  of  his  jwedecessor,  the  same  jurisdic- 
tion as  if  originally  commenced  before  bun." 

%  917.  ($  609.)  The  justice  elected  to  fill  a  vacancy  is  the 
successor  of  the  justice  whose  office  became  vacant  before  the 
expiration  of  a  full  term.  When  a  full  term  expires,  the  same 
or  another  person  elected  to  take  office  in  the  same  townahi]^ 
or  city,  from  that  time  is  the  sucoessori 


^  '018J99»  nTBncOHl'  COCBIS.  4N6 

^  918.  ($610.)  When  two  or  more  jnstiiOeB  are  ecfOBiy  en- 
titled, undor  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  the  county  judge  must,  by  a  certifiot^te 
subscribed  by  him  and  filed  in  the  office  of  the  county  derk, 
designate  which  justice  is  the  successor  of  a  jostioe^going  oi;it 
of  office,  or  whosejoffioe  has  become  yacani 


OHAPTEBXn 

GEKEBAL    PBOVISIONS    BELATING    TO   JUSHOBB' 

COURTS. 

SnszoN  919.    Justices  may  issue  subpamas  and  final  process  to  any 

part  of  the  county. 
92(L  Blanks  must  be  filled  in  all  papers  issued  by  a  justice, 

except  subpoenas. 
921.    Justices  to  receive  all  moneys  collected  and  pay  same 

to  parties. 
92*2.    In  case  of  disability  of  justice,  another  justice  may 

attend  on  his  behalf. 

923.  Justices  may  require  security  for  costs. 

924.  Who  entitled  to  costs. 

925.  What  proyisionB  of  code  applicable  to  justices'  oeurtt. 

$  910,  ($  619.)  Justices  of  the  peace  may  issue  subpoanas 
in  any  action  or  proceeding  in  the  courts  held  by  them,  and 
final  process  on  any  judgment  recoyered  therem,  to  any  part 
of  the  county. 

Stat.  1891, 149. 

Btat.  1863, 496,  added  the  words:  "A  jiulioe  of  the  peace  may  istne 
aummons  to  any  person,  a  resident  of  the  proper  township,  to  appear 
before  him,  at  his  office,  to  act  as  interpreter  in  any  action  or  ppooeeaing 
in  the  courts  held  by  him.  Such  sammons  shall  be  served  and  returned 
in  like  manner  as  a  subpoena  issned  by  a  justice.  AAy  person  so  sum- 
moned shall,  for  a  failure  to  attend  at  the  time  and  place  named  in  the 
summons,  be  deemed  guilty  of  a  contempt,  and  may  be  punished  ao- 
oordiocly." 

^  9$M>.  ($  611.)  The  summons,  execution  and  every  other 
paper  made  or  issued  by  a  justice,  except  a  subpooha,  must  be 
issued  without  a  blank  left  to  be  filled  by  another,  otherwise  it 
is  void. 


».» 


t  MI.  (}  833.)  JiuUoM  of  the  petuw  mutt  receive  from  ihe 
Bberiff  or  ooiuta^ee  of  their  oooDty,  itQ  tDonefB  collected  on 
■nj  proceas  or  order  iaaiied  fi'om  their  oomis  reBpeotivel;,  and 
»U  tuoneyg  j*id  to  tbM&  in  Uieir  officiii  e^aciV,  and  lUBBt  pif 
the  eime  over  to  the  putiee  entitled  or  mthorized  to  reoeive 
them,  irithont  delay. 

SUt.  1891, 191,  ■diladtluirr>Td>:  "Fot  iTlaliCiaiiaf  Uiii  Hctloi)  char 


13.)  In  cue  of  tiia  Bicbneas  or  other  diwbilit;, 
Jwenoe  of  a  jnitioe,  on  t,  retmu  of  a,  snmmona 
or  &t  Ihe  time  appointed  for  a  trial,  another  Jiutico  of  ttie  same 
township  OF  cit;  may,  at  hi»  request,  attend  in  hie  belialf,  and 
therenpoD  is  vested  irith  the  power,  for  the  time  being,  of  the 
Justice  before  whom  the  summona  was  retomablo.  In  that 
CBSS,  fiie  proper  entry  of  the  proeeedinga  before  the  attending 
Jnstico,  subscribed  by  him,  must  be  made  in  Uie  docket  of  the 
Justice  before  w 

is  ailjonmed,  the  justice  before  whom  the  su 
able  may  resume  jnrisdictioa. 

f  »9a.  ( j  B3i.)  Justices  may,  in  all  case 
of  money  or  on  undertaking,  as  seaurity  fo 
fore  issuing  a  summons. 

geTailing  party  in  JuitieeB'  courts  is 
entitled  to  coats. 


i,  require  a  depoeit 


t  MU.  (N.S.)  JnlUcee'courtHbetagoonrta  of  peculiar  and 
limited  Jurisdiotion,  only  those  prOTisiom  of  this  code  wbicb  . 
are,  in  ibea  nature,  ^>plicabte  to  the  organization,  powers  and 
oonrse  of  procoedii^  in  justiceB'  conrts,  or  which  have  been 
made  tqiidlcable  by  special  provieion*  in  this  title,  are  upfiio- 
ahle  to  ]  Dstices'  conrtd  and  the  proceedings  Hierein. 


TITLE    Xn. 

PBOOEEDINGS  IN  CIVIL  ACTIONS  IN  POIUOE  COUBTS. 

SaoxxoN  929.  How  commenoed. 

930.  Smnxnons  must  isine  on  filing  complaint. 

931.  Defendant  nwy  plead  orally  or  in  writing. 

932.  Trial  by  Jury,  when  defendantjis  entitled  to. 

933.  Proceedings  to  be  conducted  as  in  justices'  oomts. 

^999.  ($636.)  Civil  actions  in  police  courts  are  oommenoed 
by  filing  a  complaint,  setting  forth  the  violation  of  the  ordin-  " 
ance  complained  of,  with  snch  particulars  of  time,  place  and 
manner  of  violation  as  to  enable  the  defendant  to  understand 
distinctly  the  character  of  the  violation  complained  of,  and  to 
answer  tiie  complaint.  The  ordinance  may  be  referred  to  by 
its  title.  The  complaint  must  be  verified  by  the  oath  of  the 
party  complaining,  or  of  his  attorney  or  agent. 

Stat.  1851, 151,  read  " recordete  and  mayors  "  instead  of  "police.** 

^  930.  (^  637.)  Immediately  after  filing  the  complaint  a 
summons  must  be  issued,  directed  to  the  defendant,  and  re- 
turnable either  immediately  or  at  anytime  designated  therein, 
not  exceeding  four  days  from  the  date  of  its  issuing. 

^  931.  (^  638.)  On  the  return  of  the  summons  the  defend- 
ant; may  answer  the  complaint.  The  answer  may  be  oral  or  in 
writing,  and  immediately  thereafter  the  cafse  must  be  tried, 
unless,  for  good  cause  shown,  an  adjournment  is  granted. 

Stat.  1851, 151,  read  "  may  plead  to  the  comRlaint,  or  he  may  answer  or 
deny  the  same ; "  also,  "  saoh  idea,  answer,  or  denial,"  instead  of  "  may 
answer  the  complaint;  '*  and  "  the  answer." 

^  933.  (^  639.)  In  all  actions  for  violation  of  an  ordinance, 
where  the  fine,  forfeiture  or  penalty  imposed  by  the  ordinance 
is  less  than  fifty  dollars,  the  trial  must  be  by  the  court.  In 
actions  where  the  fine,  forfeiture  or  penalty  imposed  by  the 
ordinance  is  over  fifty  doUan,  the  defendant  is  entitled  to  a 
trial  by  jury. 

Stat.  1851, 151,  read  "if  demanded  by  him,  to  a  jury  of  six  persona** 
instead  of  "  to  *  trial  by  jury.'* 


POLICE  OOimTS.  $  08S 

$  933.  ($641.)  All  proceedings  in  civil  actions  in  police 
courts  must,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  justices'  courts. 

Stat.  1851,  ISO,  read  "reoordersand majrois "  instead  of  " police." 
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TITLE    XIII* 

OF  APPEALS  IN  CIVIL  ACTIONS. 

Ckapteb  I.  Appeals  in  oenebal. 

II.  Appeals  fbom  distbiot  ootxbts. 

III.  Appeals  fbom  county  coubts. 

lY.  Appeals  fbom  pbobate  ooubtSt 

y.  Appeals  to  county  coubts 


CHAPTEE  L 


SBOTIOir98b. 
937. 

938. 
939. 
940. 
941. 
942. 
943. 
944. 

945. 
946. 

947. 
948. 
949. 
960. 

951. 


APPEALS  IN  GENEBAL* 

iltidgment  iancl  orders  may  be  reviewed. 

Orders  made  out  of  court,  without  notice,  may  "bt 
reviewed  by  the  judge. 

Party  aggrieved  may  appeal.    Names  of  parties. 

Within  what  time  appeal  may  be  taken 

Appeal,  how  taken. 

Appellant  must  file  undertaking  within  five  days. 

Undertaking  on  oppeal  from  a  money  judgment. 

Appeal  from  a  judgment  for  delivery  of  documents. 

Appeal  from  judgment  directing  execution  of  a  con- 
veyance, etc. 

Undertaking  on  appeal  concerning  real  property. 

Stay  of  proceedings.  The  security  on  appenl  may  be 
limited  in  the  case  of  an  execution,  etc. 

Undertaking  may  be  in  one  instrument  or  severaL 

Justiftcation  ot  sureties  on  undertaking  on  appeal. 

Undertakings  In  cases  not  specified. 

What  papers  to  be  used  on  an  appeal  firom  the  Judg- 
ment. 

What  papers  used  on  appeals  from  orders,  except 
ordetB  granting  or  refusing  new  trials. 


811  IN  OENERAL.  M  ^^^^O 

SscxiON  952.  What  iwpers  to  be  used  on  an  appeal  from  an  order 
granting  or  refusing  a  new  trial. 

053.  Ck>pie8  and  undertakings,  how  certified. 

954.  When  appeal  may  be  dismlsBed.    When  not. 

955.  Effect  of  A  dismissal. 

956.  What  may  bo  reviewed  on  an  appeal  from  judgment. 

957.  Bemedial  powers  of  an  appellate  court. 

958.  On  Judgment  on  appeal,  remittitur  must  be  certified 

to  the  clerk  of  the  court  below. 

959.  Provisions  of  this  chapter  not  applicable  to  appeals 

to  county  courts. 

^  93e»    ( $  333. )    A  judgment  or  order  In  a  civil  action, 

except  when  expressly  made  final  by  this  code^  may  be  reviewed 

BB  prescribed  in  this  title,  and  not  otherwise* 

Stat.  1854, 64. 

Stat.  1851, 104,  omitted  the  words, "  exoapt  when  expressly  made  final 
by  the  code  (act)." 
8  0aL297;  24  0al.334. 

^  037.  ( $  334. )  An  order  made  out  of  court,  without  no- 
tice to  the  adverse  party,  may  be  vacated  or  modified  without 
notice,  by  the  judge  who  made  it ;  or  may  be  vacated  or  mod- 
ified on  notice,  in  the  manner  in  which  other  motiona  are 
made. 

12CaL440. 

§  938.  ( $  835. )  Any  party  aggrieved  may  appeal  In  the 
caaes  prescribed  in  this  title.  The  party  appealing  is  Imown 
'as  the  appellant,  and  the  adverse  party  as  the  respondent. 

2 Gal.  57;  6  Gal.  666;  17  Cal.  250;  22  Oal.  456;  23  Gal.  686;  »  Gal.  637,  679. 

f  089.  ( $  836. )    An  appeal  may  be  taken; 

1.  From  a  final  Judgment  in  an  action  or  special  proceeding 
oommenced  in  the  court  in  which  the  same  is  rendered,  within 
one  year  after  the  entry  of  judgment.  But  an  exception  to  the 
decision  or  verdiotf  on  the  ground  that  it  is  not  supported  by  t?ie 
evidence,  cannot  be  revietoed  on  an  appeal  from  the  judgment, 
tmless  the  appeal  ia  taken  vMhin  sixty  days  after  the  reTtditUm 
of  the  judgment. 

2.  £Vom  a  judgment  rendered  on  an  appeal  from  an  inferior 
ooort,  within  ninety  days  after  the  entry  of  such  judgment. 


1 989  umaa  fll3 

3.  Troio  an  order  granting  or  refaaing  &  new  trial  j  tiraxt 
ut  order  gnmtiug  or  dissolving  ui  injunction ;  from  an  order 
refiieing  1u  gruit  or  digsolve  &□  injnnclion ;  from  an  order 
disBolviDg  or  refusing  to  disBolve  an  atlaclimont ;  /rom  nn 
order  granting  or  re/using  to  grant  a  change  of  Vie  place  qf 
trial;  fioai  an;  apaeial  order  made  atler  final  jadgment,  and 
fivm  an  interlocntoiy  Judgment  in  actions  for  partitioD  of  real 
property,  niOiin  siitj  daja  after  the  order  or  interlocutory 
Jadgment  is  made  and  enlerod  in  tltemlnnles  of  tlu  oonrt 
or  filed  Kiih  the  clerh 


BDB-DiTiBiaH  I:   X  Oi.  (ISill  (M.  Kl;»  C>L  IMi  HCal.  Mr  » 
CuLIKni. 

Bdb-dttuiosI:   nCal.ltl. 

Sra-DivuToN3:   TCal.n;  BOal.lOl;  UOtLM;  «O>1.te0;  »  0*L 

«(:»  Oal.  11,290: 11  OU.  »T!  M  CU.  Wl. 
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^^^O.    ($337.)  An  appeal  is  taken  by- 

1.  FinSt§>«it)^e  clerk  of  the  court  in  which  the  judgment 
or  order  appeale^l^Ni^^ntered  or  filed,  a  notiee  stating  the 
appeal  from  the  same,  orsoHlNm^nfic  part  thereof. 

2.  Filing  at  the  same  time  an  unoS^lihiDj^^  appeal ;  and, 
8.  Serving  a  copy  of  the  notice  of  appealu^9^«4t|^^yer8e 

party  or  his  attorney.  ^^^^^ 

Stat.  1851, 105,  read:    "The  appeal  shall  be  made  1^  filing  with  the 

clerk  of  the  court,  with  whom  the  judgment  or  order  appealed  from  is 

entered,  a  notice  stating  the  appeal  from  the  same,  or  some  specific  part 

thereof,  and  serving  a  copy  of  the  notice  upon  the  adverse  party  or  his 

attorney." 

24Cal.  364;29Cal.  224. 

Filing  and  serving  notice :  7.  Cal.  244 ;  9  Oal.  641 ;  10  Cal.  81, 185,  490 ;  22 

Cal.  630;  24  Gal.  94,  609;  26  Cal.  262;  29CaL  460;  90  OaL  S27;  31  Cal.  167;  32 

Cal.  475;  35  Cal.  184;  38  Cal.  637. 

(  94X.  {§  348.)  The  undertaking  on  appeal  must  be  in 
-writing,  and  must  bo  executed  on  the  part  of  the  appellant,  by 
at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay  aU 
damages  and  costs  which  may  be  awarded  against  him  on  the 
appeal,  or  on  a  dismissal  thereof,  not  exceeding  three  hundred 
dollars ;  or  that  sum  must  be  deposited  with  the  clerk  with 
whom  the  judgment  or  order  was  entered,  to  abide  the  event 
of  the  appeal. 

Vide  §  947. 

Stat.  1851, 106,  read :  "  To  render  an  appeal  effectual  for  any  purpose, 
in  any  case,  a  written  undertaking  shall  be  executed  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  to  the  effect  that  the  appellant  will 
pay  all  damages  and  costs  which  may  be  awarded  against  nim  on  the 
appeal,  not  exceeding  three  hundred  dollars;  or  that  sum  shall  be  de- 
posited with  thvi  clerk  with  whom  the  judgment  or  Order  was  entered, 
toabide  the  event  of  the  appeal.  Such  undertaking  shall  be  filed,  or 
such  deposit  made  with  the  olerk  within  five  days  after  the  notice  of 
appeal  is  filed. ' ' 

7  CaL  244 ;  9  Oal.  33, 278 ;  10  Cal.  185 ;  13  Cal.  606;  21  Cal.  512;  23  Cal.  136, 
SBR. 

$  9453.  (^^M^)  If  the  appeal  be  from  a  judgment  or  order 
directing  the  pl^^t  of  money,  it  does  not  stay  the  execution 
of  the  judgment  o^^cder,  unless  a  written  undertaking  be 
executed  on  the  part  o^lieappellant,  by  two  or  more  sureties, 
to  the  effect  that  they  are  DcKmd  in  double  the  amount  named 
in  the  judgment  or  orders  thi^if  the  judgment  or  order  ap- 
pealed from,  or  any  part  thereof,  D^i||^Srmed,  or  the  appeal  he 

c.  c.  p.— dt 


lii^rm^d,  the  appellant  Will  pay  the  amoonf  cfirected  i6  l)e 
paJcn^fSU^ndgment  or  order,  or  the  part  of  saeh  amoantaK 
to  which  I  linT^iii^j^nii  1 1  or  order  is  affirmed,  if  affirmed  only  in- 
part,  and  all  iliiinii^iT^l^jiiitiln  which  m^y  be  awarded  agahurft. 
the  appellant  upon  the  appSlfti^^^en  the  judgment  or  order 
appealed  from  is  made  payable  inl^^a^fied  kind  of  money  or 
currency,  the  undertaking  required  byuSlft^i^ction  must  be* 
drawn  and  made  payable  in  the  same  kind  ofxh^li^r  cur- 
rency specified  in  such  judgment. 

Stat.  1863, 690,  inserted  the  words  "stating  their  plaoes  of  residence 
and  oocupation,"  between  "soreties"  wad  "to  the  effect; "  hut  omitted 
the  words  in  UaUes. 

Stat.  1851, 106-7,  omitted  the  last  sentence;  also  the  words  in  Ualic», 

10  Cal.  335;  13  CaL  502;  15  Oal.  327, 374 ;  25 Cal.  337 ;  29 Cal.  138;  40  Cal. 
278. 

$  943«  (^  350.)  If  the  judgment  or  order  appealed  f^om 
direct  the  assignment  or  delivery  of  documents  or  personal 
property,  the  execution  of  the  judgment  or  order  cannot  be 
stayed  by  appeal,  unless  the  things  required  to  be  assigned  or 
delivered  be  placed  in  the  custody  of  such  officer  or  receiver  as 
the  court  may  appoint ;  or  unless  an  tmdertaking  be  entered 
into  on  the  part  of  the  appellant,  with  at  least  two  sureties, 
and  in  such  amount  as  the  court,  or  the  judge  thereof,  or 
couni^  judge,  may  direct,  to  the  effect  that  the  appellant  will 
obey  the  order  of  the  appellate  court  upon  the  appeaL 

Vid0gS947,948. 

$  944»  (}  851.)  If  the  judgment  or  order  appealed  firom 
direct  tiie  execution  of  a  conveyance  or  other  instrument,  the 
execution  of  the  judgment  or  order  cannot  be  stayed  by  the 
appeal  until  the  instrument  is  executed  and  deposited  with  the 
clerk  with  whom  the  judgment  or  order  is  entered,  to  abideihe 
judgment  of  the  appellate  court. 

$  945*  ( $  352. )  If  the  judgment  or  .order  appealed  from 
direct  the  sale  or  delivery  of  possessiotf^oi  real  property,  the 
execution  of  the  same  cannot  be  stayed,  unless  a  written  tm- 
dertaking be  executed  on  the  part  of  the  appellant,  with  two 
or  more  sureties,  to  the  effect  that  during  the  possession  of 
4uch  properly  by  the^pellant,  he  will  not  commit,  or  suffer 
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to  be  committed,  any  waste  thereon,  and  that  if  the  judgment 
l)e -affirmed,  or  the  appeal  diamissedy  he  will  pay  the  value  of 
tbe  use  and  occupation  of  the  property  from  the  time  of  the 
9ppesbl  until  the  delivery  of  possession  thereof,  pursuant  to 
the  judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by  the 
judge  of  the  court  by  which  the  judgment  was  rendered  or 
order  made,  and  which  must  be  specified  in  the  undertaking. 
When  the  judgment  is  for  the  sale  of  mortgaged  premises,  and 
the  payment  of  a  deficiency  arising  upon  the  sale,  the  under- 
taking must  also  provide  for  the  payment^if  such  deficiency. 

Vide  SS  M7,  90. 

21  CaL  833;  25  OaL  W7 ;  2»  OiO.  11. 

^46.  (  $  353. )  Whenever  on  appeal  is  perfected,  as  pro- 
TidecSin  the  preceding  sections  of  this  chapter,  it  stays  all 
fortherplDceedings  in  the  court  below  upon  the  judgment  or 
order  appeandfrom,  or  upon  the  matters  embraced  therein ; 
but  the  court  i^ow  may  proceed  upon  any  other  matter  em- 
braced in  the  acu^ijLand  not  affected  by  the  order  appealed 
from.  And  the  courN^ow  may,  in  its  discretion,  dispense 
with  or  limit  the  securi^Si^uired  by  this  chapter,  when  the 
i^jpellant  is  an  exectltor,  admlmstrator,  trustee  or  other  per- 
son acting  in  another's  right*  na  appeal  from  an  order  dis- 
solving an  attachment  does  not  coh^nue  in  force  an  attach- 
ment, unless  an  undertaking  be  executell^d  filed  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  i^l|mblo  the  amount 
of  the  debt  claimed  by  him,  that  the  appellantwIUpay  all  costs 

.  and  damages  which  the  respondent  may  sustain  I^^ason  of 
the  attachment,  in  case  the  order  of  the  court  belovN^  sus- 
tained; and  unless,  within  five  days  after  the  entry 

.order  appealed  from,  and  such  appeal  be  perfectecf. 

Btat.  ]86ft-66,797,  ioBorted  the  words,  "and  on  appeal,  and  filing  an 
appeal  bond  on  appeal  from  an  order  discharging  an  attachment,  said 
attachment  shall  not  he  dissolved,  hnt  shall  remain  in  fall  force  until 
the  canse  be  disposed  of  on  appeal,"  between  "embraced  therein/'  and 
•*bat  the  conrtr'  also  the  words,  "also,  notice  of  the  appeal  be  given," 
between  "and  unless"  and  "within  five  days;"  also  the  words  "service 
of  tho  notice  of,"  between  "five  days  after"  and  "the  entry;"  also 
added  the  words,  "and  the  undertaking  in  this  section  mentioned  be 
filed  within  five  days  thereafter." 

Stat.  1851,  107,  omitted  all  after  the  words,  "another's  rights:"  also 
read,  "  matter  included."  instead  of  "  embraced; "  alao  iraerted  jud<« 
■aent  or,"  before  "  Mrder  appealed  from," 

-.    7C&1.132. 


f  9t1.  ( }  SSt. )  The  tmcleHAldngB  presoribed  by  aedioiu 
nine  bandied  and  forty-one,  nine  hundred  and  for^-two,  nine 
fanndred  ind  for^-tbceo  and  nine  limidred  uiil  forty-£ve,  may 
be  in  one  Inatmment  or  sever&l.  at  the  option  of  tlie  appellnt. 

<f^>8>  {$  896.)  The  advene  par^  msj  except  to  the 
eunnm<7  of  the  Earefjea  to  the  nndeitaking  or  undertakiDga 
meDtitmS^i  BectiouH  nine  bandied  and  toity-one,  nine  hnu- 
dred  and  Kll^two.  nine  hundred  and  forty-three  uid  nino 
bnndred  and  lol^fiTe,  at  any  time  irithin  thirty  days  after 
the  filing  of  sncb  nnl»taking ;  and  imlcsa  the;  oi  ether  sqc»- 
ties,  within  twen^  dayS^fler  the  appellant  baa  been  serred 
vitb  notice  of  enoh  eIC^t^^  jnetify  before  a  Judge  of  the 
oouit  beloir.  a  county  Jndge  oSfionnty  clerk,  upon  five  days 
notice  to  the  a^^llont,  eie«uUoii^)^Uie  jademeat  or  decree 
appealed  from  ia  no  longer  stayed ;  ^l^n  all  cases  where  on 
nndeitaking  is  required  on  appeal  by  tS^uoTiaions  of  this 
title,  a  depoait  in  the  court  below  of  the  amoitk^of  the  judg- 
ment appealed  from,  and  three  bandied  dollars  ii^ddition,  il 
equivalent  to  filiog  the  undertaking;  and  in  all  cas^tte  un- 
dertaking or  deposit  may  be  waived. by  Ibe  written  oo!)Mt 
of  the  reepondent.  ^ 
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tioe  to  the  adverse  party),  the  appeal  shall  be  regizded  as  if  no  snoh  nn- 
4flrtak±Qg  had  been  given." 

JO  CaL  i8B»  480: 15  OaL  3«L:  17  OaL  121^  18<U.  ee;  21  Oal.  512;  S3  CU. 

^9.  ($  356.)  In  cases  not  proyided  for  in  sections  nine 
hanCT^  and  forty-two,  nine  hundred  and  forfy-three,  nine 
lumdrKnind  forty-four  and  nine  hundred  and  forty-five,  the 
perfecting  ol^n  appeal  by  giving  the  undertaking  or  making 
^|ie  deposit  men^oned  in  section  nine  hundred  and  forty-one, 
stays  proceeding^ki  the  court  below  upon  the  judgment  or 
order  appealed  fromStt^sept  where  it  directs  the  sale  of  per- 
ishable property ;  in  wmldi  case,  the  court  below  may  order 
{he  property  to  be  sold  an^i|he  proceeds  thereof  to  berdepoa- 
ited  to  abide  the  judgment  of  nie-appellate  court. 

Stat.  1851, 106,  inserted  the  words  ''■|d  the  jnstifioation  of  the  sure, 
ties  thereon,  if  required,"  between  '"iuidel||kinx  "  and  "er  making  the 
deposit." 

l9Cal.ll9. 

^  950.  (^  346.)  On  an  appeal  from  a  fixia^udgment,  the 
appellant  must  f  omish  the  court  with  a  copy  oNihe  notioe  of 
appeal,  the  pleadings,  or  amended  pleadings,  whic^Corm  the 
issues  tried  in  the  case,  the  judgment,  hiBs  of  exoepma  and 
gach  other  parts  of  the  judgment  roll,  and  no  more,  alK|re 
necessary  to  present  or  explain  the  points  relied  on. 

Stat.  1863-64,  247,  read  "a  transcript"  instead  of  "a  copy;"  also  in- 
serted "as  the  case  may  be"  after  "amended  pleadings ; "  also  added  the 
words  "and  the  statement,  if  there  be  one,  certified  by  the  attorneys  of 
the  parties  tn  the  appeal,  or  by  the  clerk,  to  be  correct.  On  appeal  from 
ajaagment  rendered  on  an  appeal,  or  from  an  order,  the  appellant  shall 
fwnish  the  court  with  a  copy  of  the  notice  of  appeal,  the  judgment  or 
order  appealed  from,  and  a  copy  of  the  papers  used  on  the  hearing  in 
the  court  below,  such  copies  to beoertifled  in  like  manner  to  be  correct. 
21  any  written  opinion  be  placed  on  file  in  rendering  the  judgment  or 
making  the  order  in  the  court  below,  a  copy  shall  be  furnisned.  ■  If  the 
appellant  fail  to  furnish  the  requisite  papers,  the  appeal  may  be  dis- 
missed." 

Stat.  1854, 64,  read:  "On  M>I>eal  from  a  final  judgment,  the  appel- 
lant shall  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  the 
Judgment  roll  and  the  statement  annexed  (if  there  be  one),  certified  by 
the  clerk  to  be  a  correct  copy.  On  appeal  from  a  judgment  rendered  on 
an  appeal,  or  from  an  order,  the  appellant  shall  furnish  the  court  with  a 
copy  of  the  notice  of  appeal,  the  judgment  or  order  appealed  from,  and 
a  copy  of  the  papers  used  in  the  hearing  of  the  court  below ;  suoh  copies 
to  be  certified  by  the  clerk  to  be  correct.  If  anjr  written  opinion  be 
placed  on  file  on  rendering  the  judgment  or  making  the  order  in  the 
court  below,  a  copy  shall  be  furnished.  If  the  appellant  fail  to  furnish 
the  requisite  papers,  the  appeal  may  be  dismissed." 

Stat.  1851, 106,  substantially  the  same  as  stat.  1854,  omitting  the  worda 
"  if  there  be  one : "  also  inserting  the  words  "ata  special  term"  between 
"aa  order"  and  "  the  appeUant  Bbali ; "  also  the  words  "  be^^ven"  inatead 
of  "be  Placed  on file.''^ 
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25Cal.478:34Cal.28. 

Notice  of  appeal :  8  Cat.  340;  10  Cal.  460;  »  OaL  400;  35  OaL  289. 
Transcript,  generally:  24  Cal:  267 ;  26  Oal.  263 ;  28  OaL  5» ;  29<:ial.  4»i 
31  C^al.  657;  34  Cal.  28, 506;  35 Cal.  184;  36  Cal.  129, 580. 

^^51.  ($  346.)  On  appeal  from  a  judgment  rendered  on  ap 
appeil^r  from  an  order,  except  an  order  granting  or  refuaiog 
a  new  tr!U,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notiS^f  appeal,  the  judgment  or  order. appealed  from 
and  of  the  bilSHf  exceptions  relating  thereto. 

Vidt  §  950,  and  nol^ 

28jOal.  649;  27  Cal.  ^I^See.^»8es  under  S  950. 

^  95JI»  On  an  ap^^  from  an  order  granting  or  re- 
fusing a  new  trial,  the  appSll^t  must  furnish  the  court  with  a 
copy  of  the  notice  of  motion^^  new  trial  and  of  appeal,  and 
of  ihe  statement  provided  for  ina^ion  six  hundred  and  sixty- 
one,  and  of  all  the  pleadings,  pape^L  bills  of  exception  and 
affidavits  referred  to  and  made  part  ofilngh- statement- 

Tide  S  950  and  note. 

28  Cal. 540;  25 Cal.  584;  28  Cal  56;  29 CaL 612.    Se^^ies  under  S  950. 

^  958,  ($  346.)  The  copies  provided  for  in  T^e  last  three 
sections  must  be  certified  to  be  correct  by  the  cler^er  the  at- 
torneys, and  must  be  accompanied  with  a  certificat^of  the 
olerk  that  an  undertaking  on  'appeal,  in  due  fonn^  hasV^n 

properly  Gled, 
Vide  §  950  and  note. 
Undertaking :  8  CaL  340 :  28  Cal.  58. 

$  954*  ($  346.)  If  th&^appeUant  fails  to  furnish  the  requis- 
ite papers,  the  appeal  may  be  dismissed ;  but  no  appeal  can  be 
dismissed  for  insufficiency  of  the  undertaking  thereon,  if  a 
good  and  sufficient  undertaking,  approved  by  a  justice  of  the 
supreme  court,  be  filed  in  the  supreme  court  before  the  hear- 
ing upon  motion  to  dismisa  the  Appeal. 

Vide  §  950  and  note. 
25  Cal.  584;  35  Cal  184. 

$  955.  (N.  S.)  The  dismissal  of  an  appeal  is  in  effect  an 
affirmance  of  the  judgment  or  order  appealed  from,  unless  the 
dismissal  is  expressly  made  without  prejudice  <o  another  appeal.  • 

40  Cal.  105, 278. 


$  95ft.  f  $  345.)  Upon  an  appeal  from  a  judgment,  the  court 
may  review  the  rerdict  or  decision,  if  excepted  to,  or  any  in- 
termediate order,  if  excepted  to,  which,  involyes  the  merits  or  • 
neoesarily  affects  the  judgment. 

F»cfeS9574Uui  note. 

84  GftL  447;  27  Oal. ««;  »  Cal.  29S;  90  CsL  280. 

t'  ff"^**!     ff  3^>)  When  the  Judgment  Ororder  ig  leversedofr 

modified^R^iflQgQate  court  may  make  complete  restitution 

<^  all  property  andr^llVNlai^^ythe  erroneous  judgment  or 

order ;  and  when  it  appears  totlI^i|g^Qate  court  that  the 

appeal  was  made  for  delay,  it  may  add  totu^SBilMil^hdam- 

ages  as  may  be  just.  ^^^^^ 

Stat  1851, 10^-6.  read:  "  Upon  aa  appeal  from  a  jtu^ment  or  older,  tho 
appellate  <conrt  may  reverse,  affirm,  or  modify  tne  ^udfnxtent  or  order 
appealed  from,  in  tne  respect  mentioned  in  the  notice  of  appeal,  and  as 
to  awor  all  of  the  parties  ;  and  may  set  aside  or  confirm,  or  modify  any 
or  an  of  the  proceedings  snlssequent  to  or  dependent  npon  snch  X°^- 
mentor  order,  and  may,  if  necessary  or  prooer.  order  a  new  trial.  When 
the  judgment  or  order  is  reversed  or  modified,  the  appellate  court  may 
make  complete  restitntion  of  all  property  and  xishts  lost  by  the  errone- 
ous judgment  or  order,  and  when  it  appears  to  the  appellate  court  that 
tho  appeal  iras  made  for  delay,  it  may  add  tD  the  coats  such  danuces  as 
may  be  just.*' 

19  CaL  335;  14CaL  667;  23  CaL«49 

f  958.  (^  858.)  When  judgment  is  rendered  npon  Che  ap-' 
peal,  it  must  be  certified  by  the  clerk  of  the  supreme  court  to 
the  dork  with  whom  the  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  i^peal  from  the  judg- 
ment, the  clerk  with  whom  the  roll  is  filed  must  attach  the 
certificate  to  the  judgment  roll,  and  enter  a  minute  of  the 
judgment  of  the  supreme  court  on  the  docket,  against  the 
original  entry.  In  cases  of  appeal  from  an  order,  the  derk 
must  enter  at  length  in  the  records  of  the  court  the  certificato 
receiyed,  and  minute  against  the  entry  of  the  order  appealed 
from,  a  reference  to  the  certificate,  with  a  brief  statement  that 
such  order  has  been  a$rmed|  reversed  or  modified  by  the 
sapreme  eourt  on  appeal. 

3  Cai:  212:  22  GaL  24. 

^  ^  959*    The  provisions  of  this  chapter  do  not  iq[»ply  to 
ftp^)eals  to  oatmfy  oourto^ 
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CHAPTER  n. 

APPEALS  FBOM  DISTRICT  COUBTS* 

Seotiof  969*.   'Wben-an  appeal  may  bfr.  tokens 

^  9e3»  (^  347.)  An  aj^al  may  be  taken  ia  the  rapreix» 
Qourt,  from  the  district  conrte,  in  the  foUowiog  cases- : 

1.  From  a,  final  judgment,  entexed  in.  '^  actioa  or  speeial 
proeeeding  commenced  in  those  courts,  or  brought  iBtathosd 
eourtft  from  other  eourtsv 

2.  From  an  order  granting  or  refusing'  a  new  trial ;  from  am 
order  granting  or  disaolving;  an  injunction  ;  from  an  order 
refusing  t&  grant  or  dissolve  an  injunction ;  from  an  order 
dissolving;  or  refusing:  to  dissolve,  an  attachment;  from  an. 
order  changing  ^  ©r  refusvag  txa  change,  the  place  of  trial;  from, 
any  special  order  mad3  after  final  judgment,  and  from  such: 
interlocutory  j^udgment  in  actions  for  partition  as  determines 
the  rigjiteand  interests  of  khfi  cespectiye  parties,  and  direois> 
partition  to  be  made. 

Tide  §S39  and  notetk 

Stat.  18«5-66.  707. 

Stat.  1868,  Td6i  otnHted  from  STrbdmsion  2  tbe  wtmhr  "-from  an  oider 
disBolviiii;,  or  refusing  tadisBObre  an^attachment :  from:  an  order-chang— 
ing  or  refusing  to  change,  the  place  of  trial ;  and  from  such  interlocu'- 
tory  judfirment  inaction»for  ipattitioinias  detennineathe  rigbts-and  inter-- 
ests  of  tne  respective  parties,  and  directs  partition  to  be  made." 

Stat.  1854,  H  inserted  the  words  '^and  the'  saperior-cowrt  of  tbe  oi^ 
of  San  Francisco"  after  "district  courts;"  also  substituted  fov  subdi- 
Tision2,  the  words:  "-From  an  order  granting  or  refusing  a  new  trial*; 
from  an  order  refusing  to  change  the  placa  of  trial  of  an  action  or  pro~ 
ceeding  after  a  motion  is  made  therefor,  in  the  cases  provided  by  law,  or 
on  the  ground  that  a.  judge  is.  dis^ualined  from  bearing  or  trving  tber 
same ;  from  an  order  granting  or  dissolving  an  injunction ;  and  from  anj; 
special  order  made  after  finaljudgment.^' 

Stat.  1851^  106^  waa  same  as.  stat.  1854,  substituting  for  subdivision  2- 
tbereof.  the  wurdBr  "Ftom  an  order  made  at  a  special  term  granting  or 
refusing  a  new  triaU  or  which  affiacts  a  substantial  rifl^t in  aifc  actioa  or 
special  proceeding." 

3  Cal.  50;  12  CaL  99r  2S Cal.  IJU;  34  Cal.  1S7. 

Appealable ordieos:  8 CaL52;  130;  13CaL53, 295;  ISOaL  145;  ISCaL tt: 

»»  CaL  530. 

Condemnation  of  land:  ti  CaL  334 ;  29  Cal.  112. 

Contempts :  7  Cal.  175 ;  9  Cal.  107 ;  see  36  CaL  &4a. 

Partition:  30/CaLll ;  31  GaL2l& 
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VoB-SFpeakMemaera:  2  CaL  492;  4  GaL  303,  S7»;  f  Cat  8S,  006;  7  Gal. 
J17;  9  Gal  277;  10  GaL  MS.  S27;  15  Gal.  42. 302;  18  CaL  141 ;  19  Gal.  124^  21 
CiaL  419;  23  GaL  321, 637 ;  29  Gal.  192 ;  SO  CaL  527 ;  31  Gal.  207. 365 ;  32  CaJL.  73, 
J£a.aOi  488;  J0  CaL  289;  36£laL  JJ2.:  38  CaL  J67 :  89r«aL  14A.  j!92. 
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CHAPTER  m. 

APPEALS  Ii^BOM:  COUNTY  OOUETSL 

Saonoir  966.    When  may  be  taken. 

(B*    ( ^  359. )    An  appeal  may  be  taJcen  to  the  BUpreme 
courtT^Hmthe  coiinty  courts,  in  the  following  cases : 

1.  "Fro^Ni^^judginent  in  an  action  of  forcible  entry  and 
detainer ;  in  an  aSffelinto  prevent  or  iBkbate  a  nuisance ;  in  a 
proceeding  in  insolvenc^^nd  in  any  special  proceeding. 

2.  From  an  order  granting^^f^efusing  a  new  trial ;  from  an 
order  granting  or  dissolving,  or  ^^n^^  refusing  to  grant  or 
dissolve,  an  injunction ;  from  an  ordet^ttn^mngf  or  ref%aing 
to  diangej  the  pl(tce  of  trial ;  and  from  any  spehli^rder  made 
after  ftnal  judgment  in  the  cases  in  this  section  befoi 

ated. 

Stat.  186V66.  846v  ina&rted  the  words,  ^'  afinal  iudgnMnt  of,"  between 
"  from  "  and  '^the  county  courts,"  and  omitted  them  in  subdivision  1 ; 
also  in  subdiviaion  1,  the  words,  "in  an  acJon  wherein  the  leg&litgr  of 
any  tax,  impost,  assessment,  toll,  or  munioipal  fine  is  in  ciuestion ; "  also 
read  "  and  in  any  special  case  within  the  appellate  jurisdiction  at  thA 
supreme  court,  over  which  tJie  legislature  may  require  said  county 
court  to  exercise  iurisdiction,"  instead  of  '*and  ax  any  special  t«oceed- 
ing" 

Stat.  185t,  65,  read»  "an  appeal  may  be  taken  to  the  supreme  coort 
from  a  judgment  of  the  count/  court,  in  all  cases  where  the  amount  in 
dispute  exceeds  two  hundred  d(rflars,  or  where  the  legaUty  of  any  tax, 
toiler  impost,  or  municipal  fine,  is  in  question." 

Stat.  ll»3,  '277,  read,  "  An  appeal  may  be  taken  to  the  district  oo«rta 
from^  the  county  courts  of  the  county  or  counties  comprisin^r  any  judi<- 
cial  districta  in  the  following  cases: 

"  First— From  a  final  judgment  rendered  in  an  actioa  or  speeial  pro> 
ceeding  commenced  therein. 

"Second— From  a  judgment  rendered  on  appeal. 

"Third— From  an  order  granting  or  refusing  a  new  trial,  or  which 
affects  a  Bubst  mtial  right  in  an  action  or  special  proceeding." 

Stat.  1851,  108,  same  as  Stat.  lH/>3,  adding  to  subdivision  2  thereof,  the 
words,  "  from  a  juatioe's  court  or  a  recorder's  court,  in  a  case  involving 
the  legality  of  any  tax.  fees,  toll,  impost,  lioeaae»  municiiial  or  other 
fine,  or  the  possession  of  rer.l'  property." 

24  Cal.  449 ;  28  Gal.  115 ;  SI  CaL  81,  SPl. 
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CHAPTER  IV. 

APPEALS  FEOBC  PKOBATE  COURTS. 

8BOTXON969.  "When  may  be  taken. 

070.    Execntoro  and  administrators  not  leg^cdred  to  gi^e 

anderlaking  on  appeal. 
871.  Acts  of  acting  administrator,  etc.,  not  invalidated  by 
reversSl  of  order  appointing  him. 

^  969.  An  appeal  may  be  taken  to  the  supreme  court,  from 
a  jodgment  or  order  of  Uie  probate  court : 

ivj^^in^etters  testamentary,  or  of  adminis- 
tration or  of  guardianship. 

2.  Admitting,  or  refttsing  to  admit,  a  will  to  probate. 

3.  Against  or  in  favor  of  the  validily  of  a  will,  or  reroldng 
the  probate  thereof. 

4.  Against  or  in  favor  of  setting  apart  property,  or  making 
an  allowance  for  a  widow  or  child. 

5.  Against  or  in  favor  >of  directing  the  partition,  sale  or 
conveyanoe  of  real  property. 

6.  Settiing  an  aoooont  of  an  executor  or  administrator,  or 
goardian. 

7.  Beftudng,  allowing  or  directing  the  distribution  or  parti- 
tion of  an  estate,  or  any  part  tiiereof,  or  the  payment  of  a 
debl,  claim,  legacy  or  distributive  share. 

8.  Overruling  motion  for  a  new  trial. 

9.  Confirming  report  of  appraiser  setting  i^art  the  home- 
stead. 

Wl€  I  671  and  note. 

aO  OaL  105;  M  CaL  eB2;  40-Gal.  46l 

^  9T0»  When  an  executor  or  administrator  who  has  given 
an  official  undertaking  appeals  fh)m  a  judgment  or  order  of 
the  probate  court  made  in  the  proceedings  had  upon  the  estate 
cf  which  he  is  administrator  or  executor,  his  official  under- 


taking  stands  in  the  place  of  an  noderfaiing  ds  sppMl,  and 
the  Biareties  therein  are  liable  as  on  such  nndertaldng. 
Vld»  S  971  and  note. 

JThen  the  order  or  decree  appointing  an  exeeator 
or  admima&SCBl^mi^Q^^mi,  is  reversed  on  appeal,  all  lawful 
acts  in  administsationupo^Bv^dtg^naerformed  bj  such  exe* 
cutor  or  administrator,  or  gaardian7iwi?lBaB«%myged,  are  as 
Talid  as  if  such  order  or  decree  had  been  affirmed. 
*Vid»  post. 

Stat.  1851,486,  S  294,  read:  "Appealtf  shall  tx»  allowed  from  the  decisions 
of  the  probate!  eotnt  to  the  district  court  of  tho  same  county,  in.  the  f  ol- 
lowinit  oases :  First :  on  all  decisions  issuing  letters  testamentary  or  of 
administration  or  guardianship-.  Second :  on  all  decrees  admitting  any 
tHU  to  probate,  or  determining  the  validity  of  any  will.  Third:  on  all 
decrees  admitting  any  will  to  probate.  Fourth:  on  all  orders  settinir 
apart  property  or  aoaking  aUowanceefor  thei  wido«r  or  child  or  children. 
Fifth :  on  all  orders  for  the  sale  or  conveyance  of  real  estate.  Sixth :  on 
all  settlemento  of  execirtortf  of  administration  oradntiniaftnitors,  Bev- 
entb:  on  all  orders  directing  thepaymont  of  debto  or  legacies,  or  the  dis- 
tribution of  the  estate  among  heirs,  legatees  or  distributees.  £ighth:  oa 
all  orders  revoking  letters  testamentary  or  of  administration.  Ninth :  on. 
any  allowance,  order,  decree,  rale,  or  decisicm  whatever,  made  by  the  pro-^ 
bate  court  or  judge,  manifestly  irregular  or  unjust." 

Stat.  1861r  654-4.  §  297,  read :  "An  appeal  may  be  token  to  the  supreme 
court  from  an  oraer,  decree  or  judgiident  of  thepmbate  court,  when  the 
estate,  or  amount  in  dispute,  exceeds  two  hundred  doUaan,  in  the  f ol' 
lowing  cases: 

Fira^.  For  or  against  granting  or  revoking'  letters  testamentary  or  of 
administration,  or  of  auardiamhip. 

Second.  For  or  against  admitting  a  will  to  probate. 

Third.  For  or  against  the  validity  of  a  will,  or  revoking  the  probate 
thereof. 

Fourth.  For  or  against  setting  apart  property,  or  making  aro  aUowanee 
for  a  widow  or  child. 

Fifth.  For  or  against  dirocting  the  sale  or  coiireyance  of  real  pro|)erlar. 

Sixth.  On  the  settlement  of  cuiy  acootuU  of  an  executor  or  administra- 
tor  or  guardian. 

Seventh.  For  or  against  declaring,  allowing  or  directing  tbepayxntontof 
a  debt,  claim,  legacy  or  distributive  shore.'^ 

Stat.  1855,  omitted  words  in  Ualia. 

Stat.  1855,  aOl,  §8,  read:  "  §296.  The  appeal  may  be  taksenwithJA  siztydcyB 
after  the  order,  decree  or  judgment  is  made  and  entered  in  the  minutes 
of  the  court.  It  shall  be  made  by  filing  with  the  clerk  of  the  probate 
court  a  notice  stating  the  appeal  &om  the  order,  decree  or  judgment^  or 
'Some  specinc  part  thereof,  and  by  executing  an  undertaking,  or  giving 
surety  on  sucn  appeal  in  the  same  manner  and  to  the  samo  extent  M« 
upon  an  appeal  to  tho  supremo  court  from  the  district  court ;  Provided.tSe 
appeal  of  an  executor  or  administrator  who  has  given  an  official  boHd, 
shall  be  complete  and  effectual  without  the  undertaking;  Providfigl, 
also,  from  an  order,  decree  or  judgment  made  since  the  first  day  of  Oc- 
tober, one  thousand  eight  hundred  and  fifty-four:  the  appeal  maybe 
taken  within  sixty  days  after  tho  Dassage  of  this  act.  After  the  appeal 
is  determined,  smt  may  be  brought  and  prosecuted  to  judgment  on  t^ 
undertaking  in  the  name  of  the  party  beneficially  interested  thwein." 

Stat.  1855^  901,  S 10,  read :  "  §  299.  When  a  party  who  has  a  right  to  appeal 
wishes  a  statement  of  the  case  to  be  annexed  te  the  record,  ne  shall  pre- 
pare and  flic  the  eame  witMn  twenty  days  after  the  entxy  of  the  oraer. 
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d«<sree  or  judgment ;  Provided,  if  the  order,  decree  or  judgment  has  beeii« 
nude  einoe  the  first  day  of  October,  one  thousand  eight  hundred  and . 
fifty-four,  he  shall  preiwre  and  file  such  statement  within  twenty  day»> 
after  the  iMUwage  of  this  aot. " 

k  11  made  the  practio*  Act  Applioftble,  wM«n  bot  in  ooafliot  with  the* 
provlalona  of  this  aot. 

*Stat.  1861, 6SL  » 114,  same  as  H  9n,  adding  the  words  "  when  any  exe- 
OQtor  or  administtmlar  resffos  or  is  refiiored,  a  sudeessor  nuy  be  ao- 
pointed.  if  a  necessity  therefor  exists,  without  agun  ftroviag  the  deatk. 
tad  residence  of  the  testotor  or  intestate." 


o.  c.  p. 


%^4j»f5  mmm 


^    ^     *  •       ■  _  .  • 

SlOXKor^Ti.   i^ipeal  from  JadgDient  of  Jufliioes' or  polioo  ooortf. 
976.    Party  appeaUog  on  questions  of  la1^«loa•'llUlrt  pr^ 
pare  a  statement.    Settlement  of  statement. 

976.  If  tbe  appeal  Im  upon  questions  of  fact,  or  of  low  and 

ftct,  no  statement  need  be  made. 

977.  Upon  the  appeal,  tlie  justioe  must  transmit  the-caen 

to  the  county  court. 

978.  UndertaUag  on  appeaL    Justification  of  sureties. 

979.  On  filing  undertaking,  execution  must  be  stayed. 

980.  MisceUaneous  provisions  on  trials  in  county  counts. 

^  974^  ( $  624. )  Any  party  dissatisfied  with  a  judgment 
rendered  in  a  cwU  actum  in  a  police  or  justice's  oonrt,  may 
appeal  therefrom  to  the  ooanty  court  of  the  county,  at  any 
time  within  thirty  days  after  the  rendition  of  tbe  judgments 
The  appeal  is  taken  by  filing  a  notice  of  appeal  with  the  justioB 
or  judgcy  and  serving  a  copy  on  the  adverse  party.  The  notice 
must  state  whether  the  appeal  is  taken  from  tiie  whole  or  a 
part  of  the  judgment,  and  if  from  a  part»  what  part,  and 
whether  tbe  appeal  is  taken  on  questions  of  law  or  £act>  or 
both. 

fids  §976  and  note. 

8tat.l8M,70. 

Stat-iSa,  280,  omitted  aU  after  the  words  "rendition  of  the  iud«- 
ment ; "  also  the  UaUdaed  woids ;  and  raad  **  ten"  instead  of  '*  thlr&?^ 

Stat  1851, 150.  read:  "Any  party  diasatiafled  with  a  judgment  made  Im 
ajQsiice'B  court,  may  appeal  tlwrefrom  to  tiie  conn^  court  of  the 
county,  any  time  within  tfizee  months  after  the  rendition  of  the  judr- 
ment.^' 

6 Oal.  216;  16GaL  MB;  2S CU.  198. 

f  975.  ((  625.)  When  a  party  iqipeals  to  fbe  ooimtjr  oonrt 
on  questions  of  law  alone,  he  mnst,  within  ten  days  from  the 
rendition  of  judgment,  prepare  a  statement  of  the  case  andflte 
the  same  witii  the  justice  or  jvdge.  The  statement  mnst  oon«- 
tain  the  grounds  upon  which  the  party  intends  to  rely  on  ib$ 
appeal*  and  so  mack  of  the  evidence  as  may  be  necessaiy  to 
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vxpiiiB  %lie  gMtmdf)  and  no  more.  \^t61n '  tea  Says  sfler  lie 
raoeiyes  notke  that  tiie  Btatement  isi&kid,  tiie  adv«i>to  ^arty,  if 
^Ksaatisfied  wiiii  ike  satne,  mfty  file  amendfiicfitB.  llie  ^it>- 
pofled-statemeni  and  amendments  must  bo-sefiled  by  the  Jiui- 
Uee-arjttdffe,  and  if  no  amendments  be^ filed,  ike  original  state- 
ment stands  as  adopted.  Tko-statement  Ibos  adopted  6r  as 
settled  by  the  justice  cr  judge ^  with  a  copy  of  the  docket  of 
ihe-}iistioe  er  judge;  and  all  motions  filed  with  him  by 
Ihe. partial  daring  the  trial,  add  tiie  notice  of  appeal,  may 
be  used  on  the  heaiing  of  the  appeal  before  the  coanty  coort. 

Stat.  1859. 11H. 

8tat.  Ism,  70;  was  aamo  as  aUk  lta^,  IttMrttacthaTeta  the  words  "with- 
in the  time  allowed  by  the  j^tIous  sectioa  to  appeal,"  instead  of  **with- 
intendnys  from  tiie  rendition  of  the  judgment;  also  "within  ten  days 
After  filing  the  statemeats,'*  instead  of  **wtthln  tendays  after  be  receives 
notice  tliat  the  statement  is  filed:"  also  omitting  the  words  "and all 
motions  filed  with  him  by  the  parties  during  the  trial,  and  the  notice  of 
appeal.*' 

»tat.  ISM.  IStl  (repealed  by  stat  IK'S,  2%),  was  snbsUntially  the  sameas 
Stat.  MM ;  bat  allowed  only  five  days  after  jndgment  to  prepare  and  file 
statement,  aad  live  Aays  thereafter  to  file  amendments ;  and  omitted  aU 
provisions  aboat  Uie  eontMits  of  the  statement 

f  97ii.  (^  626. )  When  a  party  appeals  to  the  coanty  court 
on  questions  of  fact,  or  on  questions  of  both  law  and  fact,  no 
ttotemont  noed  benade,  but  ihejaotion'muit  be  tried  anew  in 
ibe^oindfyooart 

8tat..]8>«l,i9. 

Stat.  ISt&f  2S0,  read :  "An  appeal  shall  be  taken  by  filing  a  notice  of 
appeal  wittrtlM  jifsttee  and  serving  a  e4>py  on  the  adTerse  party." 

Stat.  1S&1. 15  \  added  to  sUt.  1853  the  words :  "  The  motion  shall  state 
wbel4ier  the  appeal  is  taken  fh>m  the  whMe  or  a  part  of  the  judgment, 
aadlf  Irom  apart,  what  part" 

W  CaL  19L 

f  '0T7.  ( ^  627. )  Upon  rdcelTlng  the  notice  of  appeal  and 
«kt  payment  of  the  fees  of  the  justice  or  judge^  and  filing  an 
imdertaking  as  required  in  the  neit  section,  and  after  setUe- 
ment  or  adoption  of  statement,  if  any,  the  justiee  or  judge 
must,  within  five  days,  transmit  to  the  clerk  of  the  county 
court :  if  ~the  appeal  be  on  questions  of  law  alone,  a  certified 
4sopy  of  bis  docket,  the  statement  as  admitted  or  as  settled, 
file  notice  of  i^peal  and  the  undertaking  filed ;  or,  if  the  ap- 
peal lie  on  questions  of  fact,  or  both  law  and  fkct,  a  certified 
copy  of  his  docket,  the  pleadings,  all  notices,  motions  and 
•Cher  papers  filed  in  the  cause,  the  noticSe  of  appeal  and  the 
uderialdag  filed ;  i&d  llie  Justice  or  judge  may  be  compelled 


by  the  oofmiy  court,  by  an  order  entered  npOD  motion,  jfco 
transmit  soch  papers,  and  may  be  fined  for  neglect  or  refiwal 
to  transmit  the  same.  A  certified  Gopj  of  such  order  may^be 
served  on  the  justice  or  judge  by  the  pacty  or  his  attornegr. 
In  the  county  court,  either  party  may  have  the  benefit  of  %IX 
legal  objectiona  mAde  in  the  justice's  or  police  court* 

Stftt.  1859»  198. 

Stat.  1854»  TO,  read:  "Upon,  receiyin^r  the  notice  of  appearand  on 
payment  of  tbe  f0to»  of  the  justiae»>  and  ftliog  an  undettakinttaBfie- 
qaired  in  the  next  section,  the  jnatice  shall  transmit  to  the  clerK  of  tho 
county  conrt^  a  eertitted  transcript  of  his  docket,  the  pleadings,  the  »o-> 
tice  of  appeal  reoeiyed,  and  the  ondertaking;  filed:  andichen  th«  appeal 
is  on  questions  of  law  alone,  the  statement  is  admitted  or  settled,  and 
justices  may  be  compelled  by  the  county  court  to  transmit  suohirttti- 
uript  and  papers^  and  may  be  fined  for  neglect  or  t^usal  to  tranamit  the 
same." 

Stat.  1853, 280,  read :  "  Upoa  reeelyine  the  notion  of  appeal,  and  the 
undertaking,  as  required  in  the  next  section,  and  on  the  payment  of  thet 
otosts  of  the  action^  the  Juatice  shall  transmit  ta  the  clerk,  of  the  conntr 
court,  a  copy  of  his  docket  in  the  case,  the  undertaking  filed,  and  the 
notice  of  appeaL" 

Stat.  1851,  ISO,,  read :  "  Upoa  reoeiyin^  the  aatioe  of  aM|eal»  and  on. 
payment  of  hiafeesy  and  filing  an  undertaking*  as  required  in  the  neatk 
section,  the  iustice  shall  transmit  to  the*  deck,  of  the  county  court.  A 
copy  of  his  docket  in  the  case^  and  a  statement,  as  wLmitted  oirsettledL 
and  the  notice  of  appeal  receiyed«" 

8  CftL  71»  89 :  a  CaU  28T ;  8  Qal.  5n  r  9  Cal.  17,  STl. 

.$^  t>1f8..  (.$.628.)  An apfieal from &|Qfljtioe'b  or i>o2ioe court 
is  not  effectual  for  any  purpose,  unless  an  underi^Jdng  be 
filed,  with  two  or  more  sureties,  in  the  sum  of  one  hundred 
dollars,  for  the  pe^yment  of.  the  costs  on  the  appeal ;  or,  if  a^ 
stay  of  proceedinga  be  claimed  in  a  sum  equal  to  twice  the 
amount  of  the  judgment,  including  costs,  when  the  judgment 
is  for  the  payment  of  money ;  or  twice  the  Talue  of  the  pn^ 
erty,  including  costs,  when  the  Judgment  is  for  the  recovery 
of  specific  personal  property,  and  must  be  conditioned,  when 
the  action  is  for  the  recovery  of  money,  that  the  appellant  will 
pay  thjD  amoimt  of  the  judgment  appealed  from  and  aU  costs, 
if  the  appeal  be  withdrawn  or  dismissed,  or  the  amount  of 
any  judgment  and  all  costs  that,  may  be  recovered  against  him 
in  the  action  in  the  county  court.  When  the  action  is  for  the 
roQoyery  of  specific  personal  property,  the  undertaking  must 
be  conditioned  that  the  appellant,  will  pay  the  j[udgmcnt  and 
costs  appealed  from,  and  obey  the  order  of  tho  court  made 
tUereia,  if  the  appeal  be  withdrawn  or  dismissed,  or  any  jiidg;^ 
meut  ond  coiit^  tlmt  ma^^  bo  recovered  ugainst  him  in  saicl 


*^adlSn  hi  ffae  cotmfjr  oonrt,  and  wiU  obey  any  cvder  made  by 
"iSke  court  therein.  A  deposit  of  the  amount  of  the  judgment, 
inolnding  all  costs  appealed  from,  or  of  the  value  of  the  prop- 
ierlTf,  including  all  costs  in  actions  fbr  the  recoyery  of  specific 
';^ettonal  property,  y^ik  the  justice  &r  Judge^  is  equivalent  to ' 
the  filing  of  the  undertaking ;  and  in  bucIi  ca.^es  the  justice 
4ir  judge  must  transmit  the  money  to  the  clerk  of  the  county 
«ourt,  to  be  by  him  paid  out  on  the  order  of  the  court  The 
-sdr^fse  party  may  except  to  the  sufficiency  of  the  sureties 
.  within  five  days  after  the  filing  of  the  undertaking,  and  unless 
"fhey  or  other  sureties  Justify  before  the  justice  or  fudge  before 
-irbom  the  appeal  is  taken,  vithin  fi^e  days  thereafter,  i^)on 
'itotioe  to  the  adverse  party,  to  the  amounts  stated  in  their 
■aeiddxvYtS:^  the  appeal  most  be  regarded  ae  if  no  such  uad^- 
taking  liad  been  given.  , 

fitot.  1860,  30$,  ^nw  BnbstaatUlly  the  Bame,  inserting  between  "  conrt 
jliiiriiii  '^  And  "Adap^nitt''  the- words.. "t^he mdertiikuDgjslutU  )>e lusopm- 
'-pimiedby  the  alftilaTits  of  the  8ure%lee-%hftt  they  Me  residents  of  .the 
jf^miity,. -and  are  eauti  worth  the  amount  speoified  in  .the -undertaldnc, 
ever  and  above  aH  their  just  debts  and  liabilities,  exclnsivo  of  property 
«xeiipt  from  execation;  or  the  ibon^  shall  he  executed  by  a  suffioi«]»t 
number  oi  sareties  who  can  justify,  in  the  azgrosate,  to  an  amount 
'«qiial  to  doable  the  amount  speoifiM  in  the  bona,  or 

: .  8(atk  ISoS,  198,  ma  «ft9i«  »s  stat,  ISKIf.  oquttii^  theMfrom  the  last 
#pQtenoo  commencing,  "  the  adverse  party,  may. ' 

* '  BiMi  IS54, 70-1,  reoil :  "An  appeal  from  a  justiceVs  court  shall  not  be 
•itflMteal  'or  any  purpose,  unless  9n  undertaking  be  ^led,  with  two  or 
more  sureties,  in  the  sum  of  one  hundred  dollars,  for  the  j)ayment 
xi  the  '«osts  on  appeal ;  or  if  a  stav  of  i>rooeadi3igs  br  claimed, '  in 
Aium  equal  to  twice  the  amount  o^  the  judgmeni^  when  the  iudis- 
aent  is  for  the"  payment  of  money,-  -or  twiee  we  value  of  prot)eIs^y 
itrhen  the  judgment  is  for  the  recovery  of  specific  personal  pro;> 
•rty,  and  shall  oe  to  the  effect  that  the  appellant  will  \)3j  the  amount 
of  the  judgment  appealed  from,  or  the  amount  of  any  judgrmcnt  th^ 
anas  be  recovered  in  said  action,  in  the  county  court,  or  the  volye  of  the 
woperty  spec'Jtfbd  in  such  judgment,'  ae  the  ease  taay  be-:  Prai^ded.  the 
lodgBient  be  affirmed  by  the  county  court;  or  if  afp^.-med  onl^  in  part. 
vSea  to  the  extent  in  ivhich  it  maybe  affirmed ;  or.  proeided,  jildijraeiif 
iexettovered  in  the  connty  oourt,  together  with  the  costs  oa-tnoAp> 
aeal  if  the  judment  appealed  from  bo  other  thnn  for  the  recovery  of 
fimsey  or  vpwnfie  personal  property.  thaAmount  of  the- underti^idhg  on 

SipMl  to  stay  proceedings  shall  bo  fixed  by  the  justice,  and  shall  be  to 
ei^ect  that  the  appellant  will -pay  all  costs' of  appeal,  and  all  dam* 
aKBS which  respondent  mapr  sustain  thereby;  Fr.ovided,  .the  judgment 
i^ealed  from  bo  affirmed  in  whole  oV  in  "part:  or,  jjrovtded,  any  jtidg^ 
ito^Tbe  reoev-ered  by  the  respondent  in  the  c<nat,j  court,  not  exceed- 
iBC  the  amount  specified  in  the  undertakings  The  undertaking  shall 
beaecompanied  by -the  affidavit  of  the  sureties  that  the  v  are  residents 
«f  the  county,  and  are  each  worth  the  aopiount  specitiea  in  the  under- 
toldng  over  and  above  alt  their  just  debts  and  liabilities, -exclusive  of 
woperty  exempt  from  execution;  but  a  deposit  of  one  hundred  dollars 
lor  me  costs,  or  to  stay  proceedings,  the  amount  of  the  judgment  ap- 
i>ealed  from,  or  tbe  value  of  the  property  specified  m  such  judgment. . 
and  one  hundred  dollars  in  addition,  or  the  amouiit  fixed  in  the  ca^a 
tSbove  named  by  the  justiee,  shaH  be  «iuivatent  ioflling  the  uhdeitak- 
iitf  in  this  action  iinentioned." 


In tlM nm of OMDniMlna dolUi* far ths  pufnuntaf  the  ooBtOii  < 
■taf  «p«HHUicibaidalm«d  luftnuatqiiU  to  tniistJisuiiDi 
lu  JndomBiu,  nrtii*  p*nn«iito(  tseooctaud  tlwiiiilginaDt  p«a 

tmv.    am.)    ItMt  <n(>etttioiibel8BD«d,oatii«llltiis 

of  Sm  latiinrMing  sti^iiig  prooaediDgs,  the  jvaHoe  ariudge 
saxBt,  by  Older,  direct  tlie  officer  b>  Bti^  *U  proaeedjnga  oB  ibo 
Mune.  Such  olBaer  moBl,  apoa  pt^nwat  of  Ub  fees  for  hw- 
Tiees  rendered  oo  the  eiecuHoD,  thareupon  relinqiudl  all 
property lenedi^cv  ud  deliver  the  uune  to  the  jndgnemt 
debtor,  together  vith  «U  monerE  oolteoted  &iBa  etle»  or  ofiwn' 
irue.  If  hufeeabeuot  paid,  the  offluei  gu^  retain  la  nneh 
of  the  properly  ee  prooeeds  tlunat  W  V>V  be  n«oeauu7to 

f  am.  nam.)  Upon  u  ifipeaihnrdtEpoiiattBteineid 
of  the  case,  the  ooniit;  ooort  buq  reriev  all  orders  aAotii^ 
thejndgiDeittifipededfnun,  and  may  set  atiide  or  confiimr  er 
nodify,  any  ot  all  of  the  proaeadingi  mljaequeiil  to,  and 
dependent  npoo,  aack  Jodgment,  and  may.  If  necesaaif  or 
proper,  order  a  new  triaL  Whea  the  aotdoB  in  tried  anew,  aa 
qipeal,  the  Mai  mnit  be  oooducted,  in  all  reqieetB,  as  triala 
ui  the  diatriot  eonrt.  Tba  pcoti^iae,  of  this  code  as  to  dung- 
ing Uie  plsjsQ  of  tritJ)  and  ill  tbe  ptoviaiAnii  as  to  triala  in  tbA 
district  ooort,  are  ^)plieaMe  to  trials  on  appeal  in  the  coun^ 

rt.  For  a  CaUnre  to  proaerate  w  ai^eal,  or  nnneoeasaiy 
'  in  bringLoK  U  tp  ft.  beaoi^  t)u  oonnt;  oourt,  aflM' 


ttotioe,  may  order  the  appeal  to  be  dismissed.  JudgmeiitB 
rendered  in  the  county  oourt  on  appeal  have  the  same  force 
and  eflbct,  and  may^  ^bfqfoedr^i  iheaamo  manner,  as  judg- 
mentB  in  actions  dommenced  in  Che  dUtrict  donri 

Stot.  18M,  tt. 

tttal.  1851,  m^  Mad:  '^XHtm  aa^VMl^  MtfofWiw  r«tl«w  «II  orders 
affaoting  the  iadirment,  aad  vomj  reverse,  affirm,  or  modii^  the  jadc- 
ment  appealed  from ;  and  may  set  aside,  or  confirm  or  modify  any  or  ul 
of  the  pHMteduags  ■tthasqiiw  t9»  aad  dapand^nfe  nprnn,  auoh  ^"^ 
«raal»  and  may,  tz  aeoeMary  or  propsr*  ovder  a  ttvw  trial.** 

9€M.817;]fOiit«IL 
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T I T  li  E    X I T . 

OF  MISCELLANEOUS  PBOVISION& 

OBAPTEB        I.     PBOCEEa>INaS  AOAjStfft  JOINT  I)iEBT0B8. 

n.  Offer  of  the  defendant  to.  ooiopnoiasx* 

in.  Inspection  of  wbttinos. 

rv.  Motions  and  ordebs. 

y.  Notices,  and  fujIno  and  bebtzox  of  paper?, 

VI.  Of  costs. 

TIL  General  pboyibions. 


CHAPTER  I, 

PBOOEEDINGS  AGAINST  JOINT  DEBTOBS. 

Section  989.    Parties  not  suinmoned  In  action  on  joint  contract 

may  be  Bummoned  after  Judgment. 

990.  Summons  in  that  case,  what  to  contain,  and  how 

served. 

991.  Affidavit  to  accompany  summons. 

992.  Answer,  when  filed  and  what  it  may  contain. 

993.  "What  constitute  the  pleadings  in  the  case. 

994.  'issues,  how  tried.    Verdict,  what  to  be. 

$  989.  ( $  863. )  When  a  judgment  is  recovered  against 
one  or  more  of  several  persons,  Jointly  indebted  upon  an  obli- 
gation, by  proceeding,  as  provided  in  section  four  hundred 
and  fourteen,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  summoned 
to  show  cause  why  they  should  not  be  bound  by  the  judgment 
in  the  same  manner  as  though  thiey  had  been  originally  served 
with  the  summons. 


^  900.  (  (  369. )  The  BommoiB,  m  proyided  in  the  las; 
section,  mast  desoribe  the  judgment,  and  require  the  person 
sommoned  to  show  c^qee  why  he  shonUL  not  be  bound  by  it, 
and  most  bs  served  in  the  same  manner  and  retnruable  within 
the  same  time  as  the  original  summons.  It  is  not  necessary 
to  file  a  new  complaint. 

f  99l«  .(^8iQ!»)  .Ite.nwuno&s  most  be  aooompanied  by 
an  affidavit  of  the  plaintiii^  his  agoot,  reprsientative  or  attor- 
ney, that  the  jadgment,  or  some  part  thereof,  remains  nnsat* 
isfled,  and  must  speoiiy  thA  amonnt  dae  thereon. 

(  99^  (^  371.)  TTpon  such  summons,  the  defendant  may 
answer  within  the  time  specified  therein,  denying  the  judg- 
ment or  setting  up  any  defence  which  may  have  arisen  subee- 
(juently;  or  he  mj^deny  Jiis  liability  on  the  obligation  upon 
which  the  jadgment  was  reoevered,  except  a  discharge  from 
such  liability  by  the  st«|ate  of  limitations, 

f  9Mk  (^  37i.)  if.  the  deliendant,  in  his  answer,  deny  tht 
judgment*  «r  set  «p  any  defianee  which  may  hare  arisen  snb* 
seqnsMtiy,  the  anmraonB,.wUh  the  affidavit  annexed,  aad  tbA 
tfiswer,  constitute  the  written  alegations  iu  the  ease;  if  k^ 
deny  his  liability  on  the  obligation  upon  which  the  jodj^cnt 
was  recovered,  a  copy  of  the  original  complaint  and  Judgment^ 
the  summons,  with  the  affidavit  annexed,  and  the  answer,  con- 
Btitnte  such  written  allegations, 

f  994,  ($  373.)  The  issues  formed  may  be  tried  as  in 
other  cases;  but  when  the  defendant  denies,  in  his  answer, 
any  liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him  it  must  be  for  na| 
exoeeding  the  amount  remaining  unsatisfied  on  such  ongina 
judgment,  with  interest  thereon. 


mi 


vCECSPTEB  H- 

OFFEB  OF  THE  DEFENDANT  TO  OOBtBEOMiaB. 


[97.  ($aML)'jIba4i€«iidaaAi]iiajr,«I^BBy^^t^ 
trJiil  o^lijuigmeni,  aerre  upon  the  plaUitiff  an  offer  to  alfow 
J3o4glPaenttOTl||^en  ftgainst  him -for  the  sum  or 'property,  t>r 
to  tb6  effect  th6^l^^>ecifled.  if  1^  .pbdiitiff  accept  thd  o^Hsr, 
imdgiye  notice  thereo^4|^i  flye  'days,*he  may  file  the  msao- 
IQ0&^*  complaint  and  offeri^m^i^  £ffid&i^t  of  notice  of  aec^^^ 
ance,  and  the  clerk  must  then^^li^enter  Judgment  uecotd- 
Ingly.  If  the  notice  of  acceptance  bet^ii^iyen,  the  (SBkriA  to 
be  deemed  wiih&rafmy  and  cannoiilie  ^t^*^li%|g^eD«d;>«iid 
if  the  idadntiff  fail  toobtaifaA^monB  Ibifoniblej^Agsient,  i 
•aanot  recover  costs,  hat  ttiMt  psyTthftfdrrtJMMJfcntfiK 
the  time  of  the  offer. 


f^M» 


OBAFiSBSB#]]B 


iNflRwioKvov  imomrw. 


Saosioiir  looo. 


K-  (|'4I0'.^  Asjf  MMtttitt^wMBli'  Jtt  -Mtfbn  •  ii  pending, 
or  ft  jtmnotlMareof, 'or>  eonni^  Jn^rmfty^'tipon  notice,  order 
eiQier  ptr^^ogiye  tothe  otber,  withjn  a  sfjflflt^  time,  an  in- 
spedttoft  and  o^l^r  permiision  fb  tdke  a  eopy^  of  any  hbek, 
dbooment^or  fMp^^^S|iM3  pOBSefflion  or  under  his  control,  con- 
ilfeiiiing  eTidenee  rdatin^^^Hhe  merits  of  the  action  or  the  de- 
fenee  therein.  If  oomplianS^^ntiti  the  order  he  refused,  the 
oourt  may  ezclnde  the  hooki^dohl^^t  ot  paper  from  being 
giren  in  eridenoe ;  or  if  wanted  as  evll^noe  by  the  party  ap- 
pIsrtlSfjimY^^iix^o^  iSkm'4  sndi'as  he 

idfijgflii  it ioKlw ;  and  tli&«a«rt  may  alio  piaiiS'l^nai^frefas*' 
ifl^£olp4b<«6BtnBpl.  -\  Tidi  ^cetfctt  is  vnot  to  be  ^Mraed  to  » 
preyent  it  partjf  >iteaiii«x]«ip«lttil9i«MtiiBr  to  prodi 
piqperB  or  dociiwuwrtiwliii  ImlBMMmimAM  ft  mitOBm^ 


*^ 


ft-iMM-ioes  MiMRom  avd  Sit 


(MAPTBB 
vonoKB  Aim  ov^mOi, 


tC69i 

1004.  Motions  and  orden,  whepsmadkk 

1005.  .Notice  of  motioii»  «t  wlwt  time  to  be  giTelik 
lrt06.  'fltaaefbr  olr  a«DlioMMiA«c«eM  «b^4>oir 
1007.    Order  tor  fffWMitoCnwgytlMowaalttreed,   • 

.  f  1003.  (^  515.)  £very  direction  of  a  oonrt  or  Judge  made 
or  entered  in  writing,  and  not  included-  in  a  judgment^  is 
denominated  an  order.  An  apylio»toi  for  an  order  ia  a 
motlqiu 

i2GaL440;  UCeL^tt;  aOOal.Jli;MI. 

f  100^  <$516.)  Motioaa  mult  b^  ttttde  ill  the  ooon^  in 
which  th6  actioa  ia  pending,  or  in  vn  adjoilking  eobiiitj  in  the 
8iiney(idMa2  diabiot.  0r4tr$  made  tnA  bf  wwi  tm^  &#  m^pdi 
by  Vi^  fudge  of  Ihe  court  in  mmf^petf^  ^theetate* ' 

S2GftL686;S5Gia.e9L 

f  1005.  (^  517.)  When  a  written  notice  of  a  motion  ia  nooeo- 
saiy,  it  mnst  be  given,  if  the  court  ia  held  in  the  same  diatrioft 
wiili  both  iNU'ties,  five  days  before  the  time  appointed  for  the 
hearing;  otherwise  ten  days.  WJien  the  notice  is  served  "by 
maU  the  fomber  of  days  before  the  hearing  nvust  be  increased 
one  day  for  every  twenty-Jive  miles  of  distance  between  theptam 
of  deposit  and  the  place  of  service ;  such  increase,  Juneifieer, 
not  to  exceed  in  aU  ninety  days;  bat  the  court,  or  judge,  or 
oonnty  jndge,  may  prescribe  a  ahorter  time. 

Stat.  180t,  278. 

Stat.  18»1, 1S2,  instead  of  the  last  sentenoeMad  "bntthecoiutor  jadfa 
may,  hj  an  order  to  show  oaoae,  presoribe  a  ahorter  time ; "  alao  maitled 
the  wovda  in  OaUcs. 

a OaL  «»:  10  (M.  12S;  SS  OaL  Ml 


f  1006.  ($  518.)  When  a  notioe  of  motion  is  given,  or  an 
order  to  show  cause  is  made  returnable  before  a  judge  out  of 
oonrt,  and  at  the  titue  flK^'ftHTIhe  motion,  or  on  the  return 
day  of  the  order,  the  judge  is  unable  to  hear  the  parties,  the 
matter  may  be  transferved  by  his  order  to  some  other  judge, 
t>efbre  whom  it  might  originally  have  been  brought. 

f  1007.  (N.  S.)  Whenever  an  order  for  the  payment  of 'a 
Bom  of  money  is  made  by  a  court,  pursuant  to  the  provisions 
of  this  code,  it  may  be  enforced  by  execution  in  the.8ftme  man- 
niamii  it  were  »  judgvent. 

o.  c.  p. 


»MIIM<W  num  4sm  «SBviqB  MS 


CHAPTER  V. 

NOllCES,  AND  FiCLING  AND  SEKVIOE  OF  VAMSB; 

SEcnaaii  1010.  NotloesBadjMpers^liowseinM* 

1011.  When  and  how  served. 

1012.  Service  l>y  mail,  when. 

1013.  "Service  by  mall,  how. 

lOU.    Appeannce.    Notic^B  kfter  appearaooe. 

1015.  Service  on  non-residents.    Where  a  party  hM  sn  «(- 

tomey,  service  shall  be  on  such  attorn^.  '^ 

1016.  Preceding  provisions  not  to  apply  to  prooeedliif  io 

bring  party  into  contempt. 

1017.  Service  by  telegraph. 

§  1010.  ($  519.)  Notices  must  be  in  writing,  and  notices  and 
other  pi^rs  may  be  served  upon  the  party  or  attorney  in  the 
manner  prescribed  in  this  chapter,  when  not  otherwise  pro- 
vided by  this  code. 

Stat.  1851,  133,  read:  "Written  notioes  and  other  papen,  when  t»- 
qoired  to  be  served  on  the  party  or  an  attorney,  shall  be  served  in  the 
manner  preecribed  in  the  next  three  seotions,  when  not  otherwise  pro- 
vided; bat  nothing  in  this  title  shall  be  applicable  to  original  or  Anal 
process,  or  any  proceedings  \o  bring  a  party  into  contempt." 

^  1011.  ($  520.)  The  seryioe  may  be  persomd,  by  delivery 
to  the  party  or  attorney  on  whom  the  servioe  is  reqnized  to  be 
made,  or  it  may  be  as  follQWB : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
firom  his  ofiQce,  by  leaving  the  notice  or  other  papers  with  his 
clerk  therein,  or  with  a  person  having  charge  thereof ;  or  whien 
there  is  no  person  in  the  office,  by  leaving  them,  between  the 
hours  of  eight  in  the  morning  and  six  in  the  afternoon,  in  % 
conspicuous  place  in  the  office ;  or  if  it  be  not  open  so  as  to 
admit  of  such  service,  then  by  leaving  them  at  the  attorney's 
residence,  with  some  person  of  suital^  age  and  discretion; 
and  if  his  residence  be  not  known,  then  by  putting  the  same, 
inclosed  in  an  envelope,  into  the  post-office,  directed  to  snoh 
•ttoni«y. 


3.  Iftiponaparty,  itmsybemadebf  teftviagliieiiotioeor 
other  paper  at  his  residtenoe,  -between  the  hours  of  eight  in  tiio 
morning  and  six  in  the  evening,  with  some  person  of  suitable 
age  and  discretion ;  and  if  his  residence  be  not  known,  by 
^ttftiBg  the  same,  inokned  in  an  einmlop,  into  the  post-office, 
Airedted  to  such  party. 

i  GU.  5B:  33  Gal.  tfO;  as  0*1.  lU;  JSCtaL  47i;  U Ctel.  640:  » Ckl.  IM 

[015^  (^  621.)  Serviee  by  mail  may  be  made,  where  the 
iking  the  service,  and  the  person  on  whom  it  is  to  be 
made,  reSlUfiin  diJSerent  places,  between  which  there  is  a  reg- 
ular commumliation  by  mail* 
IOOaL82;»Gia^ 

(  1019.  (^  522.)  In>iM6  of  service  by  mail  the  notice  or 
<5fher  paper  must  be  deponl^  in  the  post-office  addressed  to 
tiie  person  oa  whoin  it  is  to  b^^rved,  at  his  place  of  residence 
and  the  postage  paid.  The  servicKisoomplete  at  the  time  of 
tiftCidepo^,  huiii  wiOiitt  a  giv^  nAteof  days  after  such 
Mfvioo  a  righ*  may  be  exercised,  or  an  aoKato  be  done  by.tho 
adt^ise  pbrty,  ihe  time  within  which  aneh  rigll^iiay  be  exms 
ofaitd  or  act  be  done,  is  eictencfed^ooe  day  for  ove^^weniy-flver 
Miles  distance  between  the  plabe  of  deposit  and  t^^||^  of 
addijess,  eueh  eztensio!^,  however,,  not  to  exceed  ninel 
laaU. 

.  Stfttw  IMl,  497.  read:  "In  •ue  of  m^m  by  nukil,  tke  aottoe,  or  other 
shall  be  deposited  in  tbi^  poal-office,  aadressed  to  tbe  person  on 
it  is  to  be  served,  at  hit  pfause  of  remdence.  and  the  postage  paid, 

4afQh  oaee,  the  lime  of  service  shall  be  iooreased  ooo  day  for  even 
ive  teiles  distance  between  the  placA  of  deposit  and  tho  place  of 
address;  provided,  that  servioe  in  angr  case  shall  be  deemed  complete  4Bt 
Q&e  etid  of  ninety  days  from  the  date  of  it)s  deposit  in  the  post-omce.** 

•  ■  Stoi.  T§5i;i33,  iuime  asstat.  IMt^ittMMitoK  **tfrenty"  ibsUad  of  "twenty^ 
giver"  also  omittiBff  tile  pioTiao. 

*  34  Cal.  182. 

i-f^  ^t^bt  ($  528.)  A  defetdftlKt  appears  in  an  option  when  he 
tihBweiiB,  demur's  or  gires  the  i^tfedntiff  written  notice  of  Ms 
ippealrattce,  of  whai  tm.  attorney  gives  notice  of  appeiir&noe 
lor  him. '  After  appearfloiee,  ade&tidantor  his  attorney  is  en* 
tiAsd  to  notice  of  alll  ftabBe^went*  jsroMedingB  of  which  notice 
kft^tifed  ia  be  fived.  Butlrbdi^oifcaefendant  has  not  op** 
peared,  service  of  notice  or  paj^M  need  not  be  made  ii|xxb;  him 
imlees  he  is  imprisoned  for  want  of  ^Mat 


bj  the  coonty  oourt,  by  aa  order  enteied  upon  laptidOiti  jto 
transmit  such  papers,  iind  may  be  fined  for  neglect  or  letvmX 
to  transmit  the  same.  A  certified  copy  of  such,  order  may,bQ 
served  on  the  justice  or  judge  by  the  pacty  or  his  attorney. 
In  the  county  court,  either  party  may  have  the  benefit  of  ijll 
legal  objections  made  in  the  justice's  or  poUce  court. 

Stat.  1859,  196. 

Stat.  1854,  70,  read:  "Upon  receiTin^  the  notice  of  appeal,  iand  on 
payment  of  tbe  feea  of  the  juBtioes>  and  ftling  an  undertaking  as  He- 
quired  iathe  next  section,  the  juatice  shall  transQiit  to  the  clerk  of  t^9 
oountv  courtj  a  eertilted  transcript  of  hia  docket,  the  pleadings,  th0  »o- 
tice  ot  appeal  reoeived,  and  the  luidertakinA  filed :  and  vhen  th^  WP«*1 
isonqueBtiona  of  law  alone,  the  statement  is  admitted  or  settled;  and 
justices  may  be  compelled  by  the  county  court  to  transmit  suoh  tnttES- 
uript  ftnd  papers^  and  may  be  fined  for  negleot  or  t«fnaal  to  transmit  the 


same." 


Stat.  1853, 280,  read ;  "  Upon  reofrlvine  the  notice  of  appeal,  and  the 
undertaking,  as  roquired  ia  the  next  sectiou,  and  on  the  payment  of  the 
cfosts  of  tha  action,,  the  juatice  shall  trandtnit  ta  the  clerk,  of  the  coontF 
court,  a  copy  of  his  docket  in  the  case,  the  undertaking  filed,  and  tho 
notice  of  appeaL" 

Stat.  1891,  150^  read :  "  Upon  reoeirins  the  BotioQ  of  appead^  and  oi^ 
payment  of  hi&  fees,  and  filing  an.  undertaking*  aa  required  in  the  next 
section,  the  justice  shall  transmit  to  thB>  elesk  of  the  county  court,  a 
copy  of  his  docket  in  the  case,  and  a  statement,  aa  aamitted  ocsettlwL 
and  the  notice  of  appeal  received*" 

'    S CIkL  7U89:  eC&U iST;  flf  Oat.  SHr  9 Cal.  17. 511. 

.$.9f8«    (^628.)    Aaa{ifidalfrQiaa|iiitioQ'tiorjK>2iceooar4 

is  not  effectual  for  any  purpose,  unless  an.undei^t^kking  be 
filed,  with  two  or  more  sureties,  in  the  sum  of  one  hundred 
dollars,  for  the  pe^ment  of.  the  costs  on  the  appeal ;  or,  if  a 
stao^  of  prooeedii^  be  claimed  in  a  sum  equal  to  twice  the 
amount  of  the  judgment,  including  eosts,  when  the  judgment 
is  for  the  payment  of  money ;  or  twice  the  value  of  the  prop- 
ei'ty,  including  co^  when  the  judgment  is  for  the  recovery 
of  specific  personal  property,  and  must  be  conditioned,  when 
the  action  ia  for  the  recovery  of  money,  that  the  appellant  will 
pay  thjo  amount  of  the  jud^ent  appealed  from  and  all  costs, 
if  the  appeal  be  withdrawn  or  dismissed,  or  the  amount  of 
any  judgment  and  aU  cosi^  that. may  be  recovered  agajjist  him 
ia  the  action  in  the  county  court.  When  the  action  is  for  tha 
recovery  of  specific  personal  pjoperty,  the  undertaking  must 
bo  conditioned  that  the  appellant  wUl  pay  the  judgment  and 
costs  appealed  from,  and  obey  the  order  of  the  court  made 
Vaerein,  if  the  appaal  be  Avithdrawn  or  dismissed,  or  any  judg;^ 
meut  and  costa  tlv^t  may  bo  recovered  ugainst  him  in  ^d 


^tb  !ro  ommrr  oovtm.  f  tV8< 

"tutttm  In  {he  coimliy  oofort,  and  will  ehey  shy  order  made  by 
^e  court  therein.  A  deposit  of  the  amount  of  the  judgment, 
including  all  costB  appealed  from,  or  of  the  value  of  the  prop- 
■erty,  inchtding  all  costs  in  actions  for  the  recorery  of  specific 
;per8onal  property,  Witk  the  justice  or  Judge,  is  equivalent  to  - 
the  filing  of  the  undertaking ;  and  in  bucIi  ca.^>e8  the  justice 
or  judge  JXLUsi  transmit  the  money  to  the  clerk  of  the  county 
eourt,  to  he  by  him  paid  out  on  the  order  of  the  court  The 
-Adrefse  party  may  exoept  to  the  sufficiency  of  the  sureties 
within  five  days  after  the  filing  of  the  undertaking,  and  unless 
-fhey  or  other  sureties  justify  before  the  justice  arjvdge  before 
whom  the  appeal  is  taken,  within  fi^e  days  thereafter,  upon 
BOtioe  to  the  adverse  party,  to  the  amounts  stated  in  their 
sfilcfovitSt  the  appeal  must  bo  regarded  as  if  no  such  under- 
taking liad  been  given.  , 

Stot.  186d,  30§,  waa  BabstantlaUy  the  same,  inBertins  between  "eonrt 
Ibimiii  "-and  "i^epoeiti."  th»-worda^."tb« ludeftakingjMuill be MBopm- 
'^^Kliied  by  the  smtoTits  of  the  earc^ies- that  they  are  residents  of  .the 
ilSliliiy^^nd  are  e&uif  worth  the  lunount  si^eoiflea  in  the 'ttndertalcHig, 
ever  and  above  aft  their  jnst  debts  and  liabilities,  exolusivo  of  property 
«aeiipt  from  execution;  or  the  .foontf  shall  lie  executed  by  a  auffioicBt 
number  of  aureti^a  who  ban  jnstify,  in  the  azgro^ate,  to  an  amount 
•qpxaito  double  the  emeant  specified  in  the  bond,  or 

:     State.  ISdft,  IW,  vm  mv&o  as  stat  1890,  omittiivr  ttaei«ftom  the  laat 
4l0n^nee  oommencing,  "the  adverse  party  may. 

IStAt.  1^54, 70-1,  read :  "An  appeal  from  a  justice'^  court  shall  not  be 
tfloaftl  fnr wnj imrpnus  nnless  an  undertaking  belled,  with  two  or 
jKore  sureties,  in  the  sum  of  one  hupdred  dollars,  for  the  j)ayment 
t)f -the  xsosts  on  ai^peal;  or  if  «  ata^  of  proceedings  br  claimed,  in 
Aouni  egiial  to.  twice  the  amount  o^  the  judgment,  when  the  j^ud^^ 
sent  is  for  the  payment  of  money,  or  twiee  Uve  ?alne  of  pronerty 
trhen  the  judgment  is  for  the  recovery  of  specific  personal  prop-. 
•rty.  and  shall  be  to  the  effect  that  the  appellant  will  pay  the  amount 
of  the  judgment  appealed  from^  or  the  amount  of  any  judgment  that 
max  be  reooyered  in  said  action,  in  the  county  court*  or  tho  val))e  of  the 
liropcrty  speeJibd.  in  such  judgmentV  «e  4he  case  may  be:  Provided,  the 
Mdgment be  Alfiroied  by  tne  county  court;  or  if  afj^^med  only  in  part, 
fnen  to  the  extent  in  ^hich  it  may  be  amrmed ;  or.  provkUd,  jild^eat 
ie  recovered  in  the  eomnty  court,  together  with  the  costs  oa-thoAp> 
peal,  if  the  judment  appealed  from  bo  oth^r  than  for  the  recovery  of 
iixmej  or  speeiflo  personal  property,  the  Amount  of  the  •  undertaking  on 

SipMi  to  Stay  proceedings  shall  bo  fixed  by  the  justice,  and  shall  be  to 
e  effect  that  the  appellant  will  pay  all  costs  of  appeal,  and  all  dam> 
amsinrhich  vespoodeot  nuur  sustain  therebgr;  frovideil,  X^e  judgment 
appealed  from  do  affirmed  in  wh61e  oV  in  Tpart:  or,  provilcci,  itny  judg- 
fltrat  be  recovered  by  the  reepbndent  im  the  cooj^ty  court,  not  exceed- 
istfthe  amount  epscified  in  the  undertaking.  The  undertaking  shall 
Maecompaniedbv -the  affidavit  of  the  sureties  that  they  are  residents 
«f  the  county,  and  Are  each  worth  the  amount  specified  in  the  under- 
taking over  and  above  alt  their  justdeb^  imd  liabilities, -exclusive  of 
moperty  exempit  from  eji^ntion;  bc^t  a  deposit  of  one  hundred  dollars 
ior  the  costs,  or  to  stay  proceedings,  the  amount  of  the  jnd2?ment  ap- 
pealed from,  or  the  value  of  the  property  specified  in  such  judgment, 
and  one  hundred  dollars  in  addition,  or  the  amount  fixed  in  the  cases 
above  named  by  the  justice,  shaH  be  equivalent  ioHlinff  the  ufadeHak-' 
Iqg  in  this  action  mentioned." 


*OliLni:«<KLH. 

f  an.  c  j  GU. }  If  la  Bjemtkn  be  lamed,  on  tlw  Wag 
ot  the  nndertaldng  sb^ing  prooeedtngg,  the  Jiutioe  orju^ 
mnst,  bj  crder,  direct  the  ofBow  to  Bt^  all  proceedings  on  Um 
Nune.  Snch  offioer  mnat,  apoa  ptyimnt  of  bis  fees  tor  aec- 
vioee  rendered  on  the  eiecntioa,  theraDpon  relinqiudi  »U 
properly  levied  upon  and  deliver  tlie  lanie  to  tlie  Judgment 
debtor,  together  inlh  all  m(Hie7&  ooUeoted  from  Bales  or  otiwS' 
wise.  If  hi&  fees  be  not  paid,  the  ofBeer  ma;  retun  la  iwu^ 
of  the  ^ffopert^  at  proce«dB  tlwnat  w  wf  be  nMeauir  t» 


f  980.  ((38T.)  Upon  W  ^9«at lUHKd npon & Btaeemeid 
of  (be  o*ae,  Itte  eoonly  ooort  maj  icnJev  all  ordeni  affaoti^ 
tbeJndgmentatlMtled&wn,  and  ma;  get  aside  or  conflna,  w 
Tao^fy,  at;  nr  all  of  the  proceeding  aiihaeqaent  to,  and 
dependent  npoo,  inch  lodgment,  and  map,  if  neceesaii'  or 
proper,  order  a  nen  triiL  When  the  ao&n  ia  tried  anew,  oa 
appeal,  the  trial  moit  be  conducted,  in  all  respeela,  aa  triati 
in  the  diatriot  court.    ^Hie  proviMons  of  this  code  as  to  dtaoK- 

district  oonrt,  are  4>plicable  to  trials  on  appeal  in  the  coon^ 
ooort.  For  a  iUlnre  to  proaeonte  an  i()peal,  or  mmeoeaaarf 
delaf  in  V^'^nc  i^  tp  ^  heann^  tfiiQ  qoon^  eonr^  a&^ 


noiioe,  may  order  the  appeal  to  be  dismissed.  Judgments 
rendered  in  the  oonniy  court  on  appeal  have  the  same  force 
and  etfect,  and  may^  tkiforoedrin  thawme  manner,  as  Judg- 
ments in  actions  oommenoed  in  di6  district  eonri 

Stet.  18M.  &L 

»U%.  1851.  mfMd:*'O|Mftai«|«Mk«h0qf«ri«srrM<^*U  orders 


affeetins  the  judgment,  amd  majr  reverae,  affirm,  or  modinr  the  jadf- 
wcmat  appealed  from ;  and  may  set  aside,  or  confirm  or  modify  any  or  all 
of  the  pBooeedusfs  sabeaavwat  tv*  aad  dapand<tnS  udmi,  snob.  iiid#» 
atent.  and  may.  liBeoesaafy  or  propvr,  order  a  n^ir  triaL** 

80id.8n;»OsLM. 


limmLioM  ootoA  WBL 


1 1090.  ($506J  WlnnimappUefttioiiifliiuiaei6ihOf|We» 
leferee  to  postpone  a  tri«l»ili8  payment'of  costs  oooasionad  lijr 
the  postponement  maybe  imposedi  in  ibe-^Usotrettoii  of  the 
ooort  or  referee,  as  a  condition  of  granting  the  same. 

Stat.  1855, 251. 

Stat.  1851.  lao,  read  "  to  the  adTone  party  of  a  sum  not  oz«eedinc 
ftwenty  doUiurs,  besides  the  fees  of  wttnesses,"  instead  of  **  ooets  ocoa»> 
toned  by  the  postponement,"  also  omitted  "in  the  diaqzetion  of  th« 
ooort  or  referee.'* 

f  1030.  (^  506.)  When,  in  an  action  for  the  reoovAry  of 
money  only,  the  defendant  alleges  in  his  answer  that  before 
the  commencement  of  the  action  he  tendered  to  the  plaintift 
the  full  amount  to  which  he  was  entitled,  and  thereupon  de- 
posits  in  court  for  the  plaintiff  the  amount  so  tendered,  and 
the  allegation  be  found  to  be  true,  the  pUin^aif  cannot  reooyer 
costs,  but  must  pay  costs  to  the  defendant, 
.  25  Gal.  502:  28  Oal.  238;  32  OaL  168. 

§  1081.   ($  507.)  In  an  action  proseonted  or  defended  hy  an 

executor,  administrator,  trustee  of  express  trust,  or  a  person 
^cpressly  autliorized  by  statute,  costs  may  be  reooyered  as  in 
action  by  and  against  a  person  prosecuting  or  defending  in  hia 
own  right ;  but  such  costs  must  by  the  judgment,  be  made 
chargeable  only  upon  the  estate,  fund  or  piurty  represented, 
unless  the  court  directs  the  same  to  be  paid  by  the  plaintiff  oq? 
defendant,  personally,  for  mismanagement  or  bad  faith  in  the 
action  or  defence. 
6  Gal.  169. 

(  103^  ($  508.)  When  the  decision  of  a  court  of  inferior 
jurisdiction  in  a  special  prooeediag  is  brought  before  a  ooort 
of  higher  jurisdiction  for  a  reyiew,  in  any  other  way  than  by^- 
appeal,  the  same  costs  must  be  allowed  as  in  eases  on  appeal, 
and  may  be  collected  by  exefMition,  <^  in  sooh  manner  as  ikB 
court  may  direct,  according  to  the  nature  of  the  case. 

510. )  The  party  in  whose  foyor  judgment  is  ren- 
dered, an<rwBIf%lii«^^J8costs, must  deliyer  to  the  olerkpf 
the  court,  within  two  di^^EtaM|i^{g2[diot  or  decision  of  tJiOt 
eourt,  a  memorandum  of  the  itetns  of 
disbursements  in  the  action  or  proceedingi  whioh 


ICU.lll»llIO^Ml)UCM.M;«a*l.lU;MCU.tW;SC*LHI. 

flOMt  (iSflS.)  WLenererecMtaaTekwkTdedtoaparEybjHi 
^^eJhle  court,  U  be  ctetioB  Buch  costs,  Ite  mnst,  wilbin  ti^rtj 
dayi  »tter  the  lemitUtiU'  is  filed  witb  Hie  clerk  belov,  deliyer 
-toMOh  clerkamemOTuidaniofliiaccwta,  Tended  aa  prascribed 
b;  ttie  preoediag  neclion,  and  thereofler  be  ma;  hare  ui  eie- 
ovtioD  therefor  sa  apon  b  Judgment. 

BtablBM.n,  117,  read:  "WhaiuTeTHata  an  iwudid  Co*  iMtjibT 
K^°T«iilt™tDr  irith  the  olerii  •>*  ^•'wart.lHlgiir^  ud  11  ■buTSi'^. 

BKtT by  u  ordai  Dl  ur  cout.  anoli  puCr BUT  hiTe u eiannSoiittMB- 
^IninieinuurHDPDiiajademeDt. 


f  loss.  {$  Gil.)  The  clerk  most  Inolade  In  the  Judgment 
enleied  up  by  him,  ui;  iutereBt  on  tbe  Terdiot  or  deciaion  ol 
the  oonrt,  AKim  the  tine  it  was  rendered  or  made,  and  the 
coats,  iftheB&me  have  been  taxed  or  asoertalned;  and  he  most, 
irlthin  two  d^s  after  tbe  eame  ttre  taxed  or  aeoertaiiied,  if  not 
iochided  in  the  Judgment,  iiuert  the  same  in  a  blank,  left  la 
the  Judgment  for  that  purpose,  and  most  make  a  similar  inset- 
lion  of  the  oo«ta  in  the  copies  and  docket  of  tbe  judgment. 

Biu.  INl,  4M. 

8t>t.lUI,1S.ra*di 
•d  DP  br  him.  th*  HMti, 
mdfst  from  ttu  time  It  wu  nndned." 

UOal.  W;»<M.n.MT;  It  CM. (n:n  CM.  m; 


f|lM8^t039 


OOBtM. 


m 


f  loae,  ($512.)  WbBH  the pliiiiitiff  in maotioB resides Mt 

61  the  state,  or  is  a  foreign  ooqiosirtiea,  seonrity  for  the  eosts 
and  elMWges;  ^hich  ma^r  he  awaarded  against  soeh  plaintiff  may 
be  required  by  the  defendant.  When  required,  all  prooeecUngs 
in  the  action  must  be  stayed  until  an  undertaking,  executed  by 
two  or  more  persons,  is  filed  wi&  the  cleriE,  to  the  efiboi  thai 
they  will  pay  such  costs  and  charges  as  may  be  awarded  against 
the  plaintiff  by  judgment,  or  in  iSae  progress  of  the  actiim,  not 
exceeding  Hie  sum  of  three  hundred  dollars.  A  new  or  an  ad- 
ditional undertaking  may  be  ordered  by  i&e  court  or  judge, 
upon  proof  that  the  original  undertaking  is  insufficient  secu- 
rity, and  proceedings  in  the  action  Stayed  tmtil  such  new  or 
additional  undCTtsAdng  is  exeeiited  and  ffled. 

19Cal.77. 

:  t  losir*  ($  5U.)  After  the  lapse  of  thirty  dtt^^  i^6m  the 
Service  of  notice  thait  security  is  required,  or  of  an  order  ftr 
^w  or  additional  security,  upon  proof  thereof,  and  iib^i  n6 
undertaking  as  required  has  been  filed,  the  court  ot  judge  majr 
order  the  action  to  be  dismissed. 

)  1088.  (S,  B.)  When  the  state  is  «  party,  and  costs  are 
swarded  against  it,  they  must  be  paid  out  of  the  state  treasu^. 

f  1039.  (N.  8.)  When  a  counly  is  a  party,  and  oosts  ar» 
awarded  against  it,  they  most  be  paid  out  of  the  ooutity 
treasury. 


r. 
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OHAPTEB  Vn. 

GENERAL  PBOYISIONS. 

Sicisoir  104S  liOst  papers,  how  supplied* 

1040.  Papers  without  the  title  of  the  action,  or  wltii  >d6- 

feetive  title,  may  be  valid. 

1047.  Suocessive  actions  on  the  same  contract,  etc. 

1048«  Ckmsollikiion  of  several  actions  into  one. 

■    lOld.  Actions.  whMDi  deenned  pending. 

1050.  Actions  to  determine  adverse  olaims,  and  by  snnties. 

1051.  Testimony,  when  to  be  taken  by  the  clerk. 

1052.  The  clerk  must  keep  a  register  of  actions. 

1053.  Two  of  three  referees,  etc.,  may  do  any  act. 
1004j  The  time  within  which  an  act  is  to  be  done  may  be 

extended. 

1055.  Actions  against  a  sheriff  for  official  acts. 

1056.  Actions  may  be  prosecuted  in  the  Spanldi  language 

in  certain  counties. 

1057.  Undertakingi  mentioned  in  this  code,  requisites  of, 

1058.  People  of  state  not  required  to  give  bonds  when  state 

is  a  party. 

f  1045.  ^,  d.)  If  an  original  pleading  or  paper  be  lost,  the 
court  limy  authorize  a  copy  thereof  to  be  filed  and  used  instead 
of  the  original. 

> 

f  104e.  ($  531.)  An  affidavit,  notice  or  ofh^r  paper,  without 
the  title  of  the  action  or  proceeding  in  which  it  is  made,  or 
with  a  defective  title,  is  aa  valid  and  elt&akaal  for  any  purpose 
as  if  duly  entitledi  if  itintellj^aiWy  refer  to  such,  action  or  pro- 
needing. 

aOatR 

rfr^OAT*  (^526.)  Saoce8|iivaiM»ti(msii|ajl^i¥imtainednp9n 
Hbe  SMne  oontiaet  or.  transaction,  whenever,  after  the  former 
setion,  anew  caose  of  action  arises  therefrom. 

f  1048.  ($596.)  Whenever  iweernsfv  aeffons  tre  pending 
ft^one  tini0  between  the  mne  parties  and  in  the  same  court, 
i^on  ca<iaep.of  actionirlucli  iiKug])t.h|i^l)HlijQi]a^^tbs  court 
mny^order  the  tMom  to  be  oonsoiidstedt 


(  1049.  (N.  S.)  An  action  is  deemed  to  be  pending  from 
fhe  time  of  its  commencement  vntil  4to  final  determination 
upon  appeal,  or  until  'the  time'  for  appeal  has  passed,  unless 
the  judgment  is  sooner  satisfied. 

^  1050.  ($  527.)  An  action  may  be  brought  by  one  persypn 
against,  another  for  the  purpose  of  determining  an  adverse 
claim,  which  the  latter  makes  against  the  former  for  money  or 
property  upon  an  alleged  obligation ;  and  also  against  two  or 
more  persons,  for  the  purpose  of  compelling  one  to  satisfy  a 
4N^t  due  to  the  other,  for  which  plaiBtiff  is  bound  as  a  8Ufe^« 

<  Cal.  82;  13  G«L  586;  24  CaL  198. 

(  1051.  ($  663.)  On  the  trial  of  an  action  in  a  court  of  re« 
cord,  if  there  is  rio  short  hand  reporter  of  Hw  court  in  attend* 
ance,  either  party  may  require  the  clerk  to  take  down  the  testi- 
mony in  writing. 

Stat.  1854, 78,  875.      . 

1  Gal.  462,  470 ;  2  Gal.  54. 161 ;  14  OaL  ». 

(  106^  (^  528.)  The  clerk  must  keep  among  the  records  of 
fhe  court  a  register  of  actions.  He  must  enter  therein  tiie  title 
of  the  action,  with  brief  notes  under  it,  from  tiine  to  time,  of 
all  jsapers  filed  and  jMroceedings  had  therein.' 

[  (  1058.  ($529.)  When  there  are  three  referees,. or  three 
arbitrators,  all  must  meet,  but  two  of  them  may  do-  any  act 
whiAh  might  be  done  by  all. 

($  530.)  When  the  act  to  be  done  relates  to  tbe 
pleadingsTiNiii^gtion,  or  the  undertakings  to  be  filed,  or  the 
Justification  of  suiSttMi^r&e  service  of  notices, other  than  of 
appeal,  the  time  allowed  i^^StI^ii«4^^y>  before  the  time  ex- 
pires, be  extended,  upon  good  caus^!!«^v^,^y  the  court  in 
which  the  action  is  pending,  or  the  Judge  th^eSf^im^gch  ex- 
tekision  cannot  exceed  twenty  days. 

Btat.  1861, 591,  i«ad :  "  Tbe  time  witUn  whidh  aa  aol  to  to  bs  dM«;  m 
provided  in  this  act,  shall  be  computed  hKC(zoladiii«r  .tJie  flmt  cUur,  Md 
molnding  the  last;  if  the  hust  day  be  Bimday,  ft  snail  be  exctnawL 
When  the  act  to  be  done  relates  to  the  pleadings  in  the  action,  or  th« 
nndertakia^  to  be  filed,  ev  the  -j[astifioation  of  stilP^^eS,  or  the  seiyioe 
of  notices,  other  thivn  of  appeal,  or  the  preparation  of  statements,  6t  of 
bills  of  exceptions;  or  Jof  ansendm«ntaiaiereto^  the  time  altowed  bgr  t2iia 
act  may  be  extended,  upon  xood  cause  shown,  by  the  court  in  which  the 
•etica  IS  peadine^  or  the  Juice  thereof,  or  in  the  absence  of  such  iv4g9 
from  the  county  in  which  the  action  is  pending,  Iqr  theeooatgrifidf*; 


f«9  mmamijunmimmm.        |(  lO^ft^^r 


Borib«d  by  this  act,  without  the  eoiiMntoi  the  aArenSpirtr.'' 

Stat.  1851, 104.  read :  ^The  time  wHhis  whi«h ma  aet  to  tolwdoiie,  aa 
woridadia  this  aoikfllutflbaoon^ted  W  axoluikaK  tha  fint^dajr  and 
Cdndkig  the  last.  iFtbe  laat  dvbe  Soadaar.  it  iE2n  ba  ezelvdad.*' 

S7OaL106. 

^  1055«  ($  646.)  If  an  action  is  brought  against  a  sheriff  for 
tti*«0t4on»  W  Titian  of  his  ol&ae,  and  he  gives  written  notioe 
thereof  to  the  sureties  on  any  bond  of  indemm^  rowiyed  hy 
kim,  the  judgment  recovered  therein  is  oooolaaiw  evidence  of 
liis  right  to  recover  against  snefa  snretieB;  «&d  theooort,  or 
Ji|d9»  in  -vacatufi*  naji  on  motion,  upon  notioe  of  i^ve  d^ys, 
jMeder  judgment  to  be  entered  up  against  them  for  the  amount 
fl^MCOvered,  inoludiog  costs. 

ilCaL438;l»CaL101. 

^  l«M.   (^646.)  in  Ihtt  imaiUm  ef  ICentevqr,  San  Luis 

Obispo,  aantafiarbarip  Los  Aa9elM«ii4  ann  Diago,  if  the  de- 

iDBdant  neqiuMMsliit,  a  copy  of  tiie  sumspoiu)  iw  pthw  process  ^ 

Ae  Bpaaish  iangusy  maasft  be  deUn^red  to  hin;  and  in  the 

^onadioe^f  ^u^ta  Sarbaaa,  tai  Lws  Ohispoi  Los  .Angeles,  Sim 

Pisco  «ad  ^Qutesey,  «xtli  Ihs  «(tt8BiKt  i?f  lK>th  parties,  the  pro- 

Oees,  pleadings  and  othtftf  psooetdingi  i^  #  c^use»  laay  he  iaiJiie 

Spanish  language. 

Stat.  1892,  M7,  inMrted  the  words  "  it  shall  be  tha  dmr  0!  «he  odicer 
to  give  Uie  defendant,  in  a  civil  action,  if  said  defeadaat  shall  nqidre 
lt*Mnstead  of  **  if  the  defendant  requires  it;  "  also  omitted  the  words 
**ratist  be  delivered  to  him ; "  also  inserted  "  it  shall  be  lawful "  betweea 
''Monterey "and  "with the  consent;"  ^^M  "to  have"  between  "both 
parties ' '  and  "  the  process ; "  also  omi«ted4ha  #orda  ^^m^W." 

Stat.  18-17,  29.  was  same  as  stat.  1862.  adding  the  ooontias  of  Santa 
Clara.  Santa  Gmz  and  Contra  Oosta  in  the  first  clause ;  and  Santa  Ornz 
in  tha  last  clause. 

Stat.  18.M.  152.  was  same  as  stat  18^,  omitting  from  the  last  clause 
thereof,  Monterey,  and  Santa  Onu ;  also  prefixing  the  words  "  whenever 
m  summons  or  other  process,  is  served  upon  a  party  who  is  unable  to  read, 
or  who  does  not  understand  the  EngUsh  language,  it  shall  be  the  du^ 
of  the  officer  making  the  service  to  explain  to  such  party,  the  nature  of 
tha  aummons,  or  other  prooees." 

^  lOST.  ($  C50.)  In  all  cases  where  an  undertaking  with 
vnreties  is  required  by  the  provisions  of  this  code,  the  officer 
taking  the  same  must  require  the  sureties  to  accompany  it  with 
an  affidavit  that  they  are  each  residents  and  householders  or 
freeholders  wWiin  the  siate,  and  are  ecuih  worth  the  sum  speci- 
fied in  the  undertaking,  over  and  above  all  their  Just  debts  and 
liabilitiee,  exclusive  of  property  exempt  from  execution ;  but 
c.  c.  p.- 
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when  the  amonnt  specified  in  the  nndertakiii^  exceeds  three 
thousand  dollars,  and  there  are  more  than  two  sureties  there- 
on, they  may  state  in  their  affidavits  that  th^  are  seyerally 
inncih  amounts  less  than  that  expressed  in  the  tmdertaking,  if 
the  whole  amount  be  Equivalent  to  that  of  two  sufficient  sure- 
ties. 

Stat.  1854, 71,  S  62,  i«ad  "the  judge,  jti8tioe,-ol«rk  or  other  ofioer"  in- 
stead of  "  the  officer." 

Applied  to  gqardiuw  bf  i  18061 

20al.662;  7CU.614;  U0aL6M:  28  OaL  12. 

^  105&  In  any  civil  action  or  jyroceeding  wherein  the 
stikte  or  the  people  of  the  state  is  a  party  plaintiff,  or  any  state 
officer,  in  his  official  capacity  or  On  behalf  of  the  state,  or  any 
county,  city  or  town,  is  a  party  plaintiff  or  defendant,  no  bond, 
written  undertaking  or  security  can  be  required  of  the  state  or 
the  people  thereof,  or  any  officer  thereof,  or  of  any  county, 
city  or  town;  but  on  complying  with  the  oilier  provisions  of 
this  code,  the  state  or  the  people  thereof,  or  any  state  officer 
acting  in  his  official  capacit7>  have  the  same  rights,  remedies 
and  benefits  as  if  the  bond,  undertaking  or  seeurity  were  givan 
and  approved  as  required  hy  this  code, 

n<2e8Ut.  1883-64, 261. 
Also  Stat.  1856, 26. 
Also  Stat.  1899, 229. 

See  new  ^  1050  in  appendix. 
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OP  SPECIAL  PEOOEEDII^GS 


OF  A  CIVIL  NATURE. 


TnLB        I.   Of  Wbitb    of    Kasdate    and   Pbosibition. 

$$  1067-1110. 

Of  Gontestinq  Eusctionb.    $$  1111-1127. 

Of  Sumxabt  Pboceedinob.    $$  1132-1178. 

Of  Enfobcement  of  Liens.    $$  1180-1206. 

Of  Gontekpt.    $$  1209-1222. 

Of  Volitmtabt  Dissolittion  of  Gobpobations. 
(^  1227-1283. 

Of  EMorENT  Domain.    $$  1237-1268. 

Of  Escheated  Estates.    $$  1269-1272. 

Of  Ghange  of  Names.    $$  1275-1278. 

Of  Abbitbations.    $$  1281-1290. 

Of  Pboceedinos  in  Pbobate  Ooubts.    6$  1298- 
1846. 
Title    Xn.   Of  Sous  Tbadebb.    $$  1811-1821 


TiTLS 

n. 

Titui 

III. 

TRIiB 

IV. 

TrruB 

V. 

Titlb 

TI. 

Title 

vu. 

Tirus  vnr. 

TrcLB 

IX. 

TlTUB 

X. 

Tttlb 

XI. 
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PRBLlMARY  PBOVBIOHS. 

Sxonoir  1063.    Partleg,  how  degignaied. 

lOM.    Judgmeirt  «Bderder  flMBemMiniiig  SBin  civil  actlonB, 

(  1068,  The  party  prosecuting  a  special  proceeding  may 
be  knowa  sA  ite  plaintiff,  and  the  adtexise  partj^,  m  th&  defend* 
ant. 

$  1064.  A  j«4g]a0iii  In.  a  speeud  -pHooMJbbgjB  the  final  de- 
termination of  the  rights  of  the  parties  therein.  The  defini- 
tions of  a  motion  and  an  order  in  a  civil  action -are  applicable 
to  similar  acts  in  a  special  proceeding* 

VOe  H  m*10t«. 


TITLE    I. 

OF  WBITB  OFBirmSW,  MANI>AT£  A^IB  TOOSEBITION. 

Chafteb  I.    Wbit  or  beview. 
II.    Wbit  of  kamdate. 
m.    Wbit  of  PBOHiBmoir, 

IV.     WbITS    of    BEVIEW,    mandate   and    PBOHXBinOl^ 
HAY  ISSUE  AND  BE  HEABD  AT  OHAMBEBS. 
V.     BULES  OF  rBACnCE  AND  APPEALS. 


.inttw  ow  fonrxmr.         -M  xoa^TrJO^s 


CHAPTER  X 

WRIT  OF  EEYIEW. 

Sbozion  1067.    Writ  of  xeiriew  defined. 

1068.  When  and  hj  what  conrtB  granted. 

1069.  Application  for,  how  made. 

lOTO.    The  writ  to  be  directed  totto  tofaetDf  trfbmai,  eCe. 
1071.    Contents  of  the  writ. 

iota.   Viroeeedliiga  In  Inferior  OMOIittiqF  he  tti9«d»  or  aot 
M78.    8e0ii«e  <tf  the  wiit« 
MM.   !iaiei»Tlew«iid«r  the  writ,  extent  of. 
Un^*   A  defect^w  retwcm  of  the  writ  maj  he  perfected. 
Jl^eadng  and  Jadgaunt. 

1070.  Oopf.of  imdfpaae^i  must  he  sent  to  the  inferior  txi- 

banal. 
1077.    Judgment  roHa, 

^wrtt  of  eortJorMA  <mArf  hereafter  he 
Jmown  as  the  writ  of  reriew. 
Mat.  18U,  121,  lead  '«auv  he  deaonriaated. 


*» 


^  1068.  ($  i56.)  A  writ  of  review  may  l>e  granted  by  any 
court,  except  a  police  or  juslaeei'B  court,  wlion  an  infetior  tri- 
bunal, board  or  officer,  exercising  ju^eial  funotioiis,  has  ex- 
ceeded the  jurisdiction  of  such  tribunal,  boiird  or  offiosr,  and 
fliere  is  no  i^peal,  nor,  in  tiw  judgBMntqf  tjbeoourtvUby  plMn> 
speedy  and  adequate  remedy. 

-  Stat.  18IH,  fa,  read:  "ISiie  writ  ngagr  he  gtaated  on  aepUeation,  tgr 
any  court  of  this  state,  except  a  justioe's,  feoorder^a,  or  nugror'a  coart: 
the  writ  shall  he  granted  in  all  ceaes  when  aa  Inferier  tribwuil,  board  or 
of&cer,  exerciaing  judicial  f anotions,  has  exceeded  the  jurisdiction  of 
such  tribunal,  board  or  officer,  and  HkBrt  ia  no  appeid,  nor  in  the  jndg- 
mMit  of  the  court,  any  viain,  speedy  and  adequate  senedy." 

1  GaL  L92. 18f ;  20al.«S;  40ei  185;  6Gaa.  «6;  7  GfO.  113,  2U;  8  CaL  SB; 
19  GaL  S46;  14  OaL  479;  18  Gal.  48;  19  CaL  Hi;  21  Cal.  166;  22  Cal.  465;  23 
,Gal.  492;  2» CaL  94;  $  CaL  115;  30  Cal.  98;  3$  Cal.  269;  <9  CaL  570 ;  40  OaL 
344, 479.  4B1, 642. 

As  to  jurisdiction,  see  SS  43, 57,  and  8& 
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$  1069.  (§  457.)  The  application  must  be  made  on  affiadaTit 
by  the  party  beneficially  interested,  and  the  court  may  require 
a  notice  of  the  application  to  be  given  to  the  adyerse  party,  or 
may  grant  an  order  to  show  cause  why  it  should  not  be  allowed, 
or  may  grant  the  writ  without  notice. 

$  1070.  ($  458.)  The  writ  may  be  directed  to  the  inferior 
tribunal}  board  or  officer,  or  to  any  other  person  having  the 
custody  of  the  record  or  proceedings  to  be  certified.  When 
directed  to  a  tribunal,  the  clerk,  if  there  be  one,  mast  return 
the  writ  with  the  transcript  required. 

82Cal.6e2:S4  0al.882. 

f  1071.  ($  459.)  The  writ  of  review  must  command  the 
party  to  whom  it  is  directed  to  certify  fully  to  the  court  issuing 
the  writ,  at  a  specified  time  and  place,  a  transcript  of  the  re- 
cord and  proceedings  (describing  or  referring  to  them  with 
convenient  certainty) ,  that  the  same  may  be  reviewed  by  the 
court;  and  requiring  the  party,  in  the  meantime,  to  desist 
from  further  proceedings  in  the  matter  to  be  reviewed. 

$  107d.  (}  460.)  If  a  stay  of  proceedings  be  not  intended, 
the  words  requiring  the  stay  must  be  omitted  from  the  writ; 
these  words  may  be  inserted  or  omitted,  in  the  sound  discre- 
tion of  the  court ;  biit  if  omitted,  the  power  of  the  inferior 
court  or  officer  is  not  suspended  or  the  proceedings  stayed. 

$  1078*  (^  461.)  The  writ  must  be  served  in  the  same  man- 
ner as  a  summons  in  civil  action,  except  when  otherwise  ex- 
pressly direotod  by  the  couri 

f  1074»  (^  462.)  The  review  upon  this  writ  cannot  be  ex- 
tended further  than  to  determine  whether  the  inferior  tribunal, 
board  or  officer  has  regularly  pursued  the  authority  of  such 
tribunal,  board  or  officer. 

14  Cat  479;  » Oal.  4fiO,  6S2;^ OaL M. 

$  1075.  ($  463.)  If  the  return  of  the  writ  be  defective,  the 
court  may  order  a  further'retnm  to  be  made.  When  a  full 
return  has  been  made,  the  court  must  hear  the  parties,  or  such 
of  tbem  as  may  attend  for  that  purpose,  and  may  thereupon 
give  judgment,  either  affirming  or  annulling,  or  modifying  the 
proceedings.  )i)elow. 

11010.00,  IBS. 
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f  loy«.  {^  i64.)  A  copy  of  the  Judgment,  ligned  hy  the 
clerk,  miut  be  traoBiiutted  to  the  inferior  tribunal,  board  or 
oflieer  haying  the  ctutodyof  the  reeord  or  proceeding  eertifled 
op* 

f  lOTT.  (^  465.)  A  copy  of  the  judgment,  signed  by  tihe 
clerk,  entered  upon  or  attached  to  the  writ  and  xetozn,oon- 
stitate  the  judgment  roU. 

Stat  18S1, 124,  added  the  weids:  "If  tke  pvooeediiig  be  had  ia  anj 
•tiiertkaB  tbe  sapreme  oourt,  aa  appeal  maj  be  takea  fMm  the  jade- 
xnent  in  the  same  maanet^  aad  qpoa  the  Mine  tanom  aaitam Ajodfuaat 
In  a  cavil  action.'* 
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WBiT  OF  ;bcanbate. 

itooxEOsr  206<>  HfOKfaie  defiiied. 

1085.  When  and  by  -wbat  court  iRsaed* 

1086.  Writ,  when  «nd  lipob  iviiAi  to  ifleoe'* 

1087.  MustlJeeitheralteraatiTeorperemptoiT.  CMEmChior. 

1088.  X^  the  aiiplication  be  -^ritbont  notice^  the  altenuitiT» 

ivrit  iQay  issue;  otherwise,  the:pereniptoJ7.  Kotic* 

and  defaidt. 
1069.   The  adverse  party  may  answer  undev  oath. 
1090.   If  an  essential  qtiestion  of  faei  is  raised,  the  coort 

may  order  a  jury  triaL 
lOQI.    The  applicant  may  demur  to  the  answer  or  «mnter« 

-vail  it  by  proof. 

1092.  Motion  for  new  trial,  where  made. 

1093.  The  clerk  must  transmit  the  verdiet  to  the  court 

where  the  motion  is  pending^  after  which  the  hear> 
ing  shall  be  had  on  motion* 

lOOi.  If  no  answer  be  made*,  or  if  the  answer  raise  no  ma- 
terial issue  of  fact,  the  hearing  must  be  before  the 
court. 

lOdSw  H  the  applicant  succeed,  be  may  have  damagpa,  costft 
and  a  peremptory  mandate 

1096.    Seryioe  of  the  writ. 

10911.   Penalty  for  disobedience  to  the  writ. 

^f  mandamuB  musi  kerea^fter  be 
designated  the  writ  of  mand&te. 

Stat.  1851, 124,  read  "may  be  denominated." 

$  1085.  (^467.)  It  may  be  issued  by  any  court,  except  a 
justice's  or  police  court,  to  any  inferior  tribunal,  cocporation^ 
board  or  person,  to  compel  the  performance  of  an  act  wbich 
the  law  specially  enjoina,  aa  a  duty  resulting  from  an  office,, 
trust  or  station ;  or  to  compel  the  admission  of  a  party  ta  the 
use  and  enjoyment  of  a  right  or  office  to  which  he  ia  entitled* 
and  from  which  he  is  unlayrf uUy  precluded  by  aucb  inferkur 
tribunal^  corporation,  board  or  person. 
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%%t/L  188U  124,  nad:  "  Justfec'i,  n«ord«r'a  or  mtfor's**  iMtoftd  of 
'« jiurtioe**  or  yottee." 

1  CaL  143;  2  CaJL  I6S,  24S:  3  CaL  167;  4  Gat  17<;S  Cd.  2U.  440;  7  Gal. 
110, 2Bf:  11  Cal.  42;  16 Gal.  II:  17  CaJL  132;  20  GaL  72. 318;  21  GaJl  41$. M8; 
22  OaL  34;  24 OaL  78 ;  25  0^  21.  MS;  27.GaL  6»;  2B  CaL«39;  30 0«L 34^  828; 
43».  59^  JMi  31  OaJL  21S;  33  CaL  487;  «^  CaL  8U:  36  GaL  2B3s  OOCIaL  189b 
411,  J9L 

Wbere^tnltwlUnotliei:  ICaL  192;  li  Cat  JTi;  U  CaL  230;  26  00.307  : 
21  OaL  IfiS;  30  Oal.  244 ;  37  CaL  532 ;  39  CaL  4a 

See  antboritiea  under  next  fleeUon. 

Aa  to  imimiict'Miu  aee  SJ  41,  57  ao4  6ji 


^  MM&  H  468.)  The  irni  cuHi  be  iasned  in  fill  eases  -vbere 
tiiere  is  not  a  plain,  speedj,  and  adequate  leaiedy ,  in  tlie  cardi- 
naryeounieof  laiw.  It  ninsi  be  issued  i^on  affidiwiik  on  th» 
jffplieaiaion  of  the  party  beneiSdallj  interested* 

2 CaL  594;  J  CaL  167j  4  CaL  176;  7  CaL  liO,  216;  OCaL  7, 18;  10  Cal.  211: 
14 CU. £40;  15 CaL  149s  20  CaL  72;  22  CaL  34, 142;  24 CaL  78;  26  CaL  641;  29 
CaL  210,  427;  26 CaL  283, 595:  49  CaL  278. 

• 

4  109r^  (^  4e9.)  The  mU  maj  ^  eilber  sUenwIlTe  or 
peremptorj.  The  aJternatiTe  irrit  moBt  state  generally  the 
allegation  j&gainst  the  partj  to  whom  it  is  direetod»  and  com- 
mand  sueh  party,  immedlatelj  after  the  receipt  of  the  ivrit,  or 
flt  some  other  epecified  time,  to  do  the  iiiet  required  to  be  per- 
formed, or  to  fihoMT  cause  before  the  court,  at  a  specified  time 
and  place,  ^hy  he  has  not  done  so.  The  peremptory  tmt  must 
be  in  a  similar  form,  except  that  the  words  requiring  the  pariy 
to  show  eanse  why  he  has  not  done  as^eommandod  must  be 
omitted,  and  a  return  day  ioaexied. 

1  CaL  146. 

(  1088*  <}  470.).  When  the  application  to  the  court  is  made 
without  notiee  to  the  adverse  party,  and  the  writ  be  aUowcd,  the 
altemaiiTe  must  be  ilrst  issued ;  but  if  the  Af^ilieadon  be  upon 
due  notice,  and  the  writ  be  allowed,  the  peremptory  may  be 
issued  in  the  first  instance^  The  notice  of  the  application, 
when  given,  must  be  at  least  ten  days.  The  writ  cannot  be 
granted  by  default.  The  case  must  be  heard  by  the  court, 
whaih&r  the  adverse  party  Appear  or  not 
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f  1089.  ((  471.)  On  the  retam  of  the  altemative^or  the  dfty 
on  which  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  writ  or  notice  has  been  served  may  show  cause  b^ 
answer  under  oath,  made  in  the  same  manner  as  an  answer  to 
a  complaint  in  a  ciyil  action. 

Stat.  1851, 125,  inserted  "  or  Buch  farther  day  as  the  ooort  may  «Uow,'» 
between  '*  noticed  "  and  "  the  party." 

27Cal.665;30Cal.244. 

f  1090.  (f  472.)  If  an  answer  be  made,  which  rsises  aqnecu 
tion  as  to  a  matter  of  fact  essential  to  the  determination  of  the 
motion,  and  affecting  the  substantial  rights  of  the  parties,  uid 
upon  the  supposed  truth  of  the  allegation  of  which  the  appli- 
cation for  the  writ  is  baaed,  the  court  may,  in  its  discretion* 
order  the  question  to  be  tried  before  a  Jxuy,  and  postpone  the 
iargument  until  such  trial  can  be  bad,  and  the  yerdict  certified 
to  the  court.  The  question  to  be  tried  must  be  distinctly  stated 
in  the  order  for  trial,  and  the  county  must  be  designated'  in 
which  the  same  shall  be  had.  The  order  may  also  direct  the 
jury  to  assess  any  damages  which  the  i^plicant  may  ha?c>  sus- 
tained, in  case  they  find  for  him. 

S  CU.  165;  9  Oal.  19;  ao  Gal.  S25 

f  1091.  (^  473.^  On  the  trial,  the  applicant  is  not  precluded 
by  the  answer  from  any  valid  objection  to  its  sufficiency,  and 
may  countervail  it  by  proof  either  in  direct  denial  or  by  way 
of  avoidance. 

f  109^  (f  474.)  The  motion  for  new  trial  must  be  made  in 
the  court  in  which  the  issue  of  fact  is  tried. 

Stat.  1851, 125,  read :  "  If  either  party  be  dissatisfied  with  the  veidict 
of  the  jury,  he  may  move  for  a  new  trial  upon  a  statement  prepared  as 
provided  in  sMtion  one  hundred  and  ninety-five.  The  motioa  for  a  new 
trial  may,  upon  reasonable  notice,  be  brought  on  before  the  judge  of  the 
court  in  which  the  cause  was  tried,  either  in  term  or  vacation.  If  a  now 
trial  be  granted,  the  jury  shall,  within  five  days  thereafter,  nntoas  tlM 
parties  agree  on  a  l<mger  time,  bo  summoned  to  try  the  issue.  After  a 
second  verdict  in  favor  of  the  same  party,  a  new  trial  shall  not  be  had.'* 

$  loos.  (^  475.)  If  no  notice  of  a  motion  for  a  new  trial  be 
given,  or,  if  given,  the  motion  be  denied,  the  clerk,  within  five 
days  after  rendition  of  the  verdict  or  denial  of  the  moti<Mk, 
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must  traasmit  to  the  court  in  which  the  application  for  the 
'Writ  is  pending,  a  certified  copy  of  the  rerdict  attached  to  the 
order  of  trial ;  after  which  eiUier  party  may  bring  on  the  arga- 
ment  of-  the  application,  npon  reasonable  notioe  to  the  adrenn 
party. 

($  476.)  If  no  answer  be  made,  the  case  must  be 
heard  nTTitijiinrrii ii  of  the ap];^icaDt.  If  an  answer  be  made 
wMch  does  no^ai^ea  question  such  as  is  mentioned  in  section 
ten  hondred  and  eigiiS^N4|^  but  only  sneh  matters  as  may  be 
explained  or  avoided  by  ai^Jliii^he  .court  may,  in  its  discre- 
tion, grant  time  for  replying,  l^^li^^swer,  or  answer  and 
reply,  raise  only  questions  of  law,  or  pu^li^ssue  immaterial 
statements,  not  affecting  the  substantial  rightiMN^be  parties, 
the  court  must  proceed  ^o  hear,  or  fix  a  day  for  hetras^^the 
argument  of  the  case. 

^  1095.  ($  477.)  If  judgment  be  given  for  the  applicant,  he 
may  reoover  the  damages  which  he  has  sustained,  as  found  by 
the  jniy,  or  as  may  be  determined  by  the  court  or  referees, 
upon  a  reference  to  be  ordered,  together  with  costs ;  and  for 
such  damages  and  costs  an  execution  may  issue ;  and  a  peremp- 
tory mandate  must  also  be  awarded  without  delay. 

« 

f  1090.  ($  478.)  The  writ  must  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action,  except  when  otherwise  ex- 
pressly directed  by  order  of  the  court.  Service  upon  a  majority 
of  (he  members  of  any  l>oard  or  body,  is  service  upon  (he  hoard 
arhodly,  tehether  atlhe  Hme  of  ike  service  the  hoard  or  hody 
was  in  session  or  not* 

lOOT.  ($479.)  When  a  peremptory  mandate  has  been  is- 
saedafcumrected  to  any  inferior  tribunal,  corporation,  board 
or  person,  iOtli|(j|^^to  the  court  that  any  member  of  such 
tribtmal,  corporatJonHNMnnrd,  or  such  person  upoh  whom  the 
writ  has  been  personally  sS^MhJgs,  without  just  excuse,  re- 
fhsed  or  neglected  to  obey  the  same^k^jgort  may,  upon  mo- 
tion, impose  a  fine  not  exceeding  one  thousSllNm^.  In  case 
of  persistenoe  in  a  refiisal  of  obedience,  the  cour^Haf^rder 
the  party  to  be  imprisoned  for  a  period  not  exceeding 
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lN|ft|g^^  mgj  make  anjr  oxden»  nooowwiy  and  prcipef  for 
Ihe  c^J^*N«im^oem6nt  of  the  mii,  IS  a  fine  1»e  impoiecl 
«q[xm  a  judge  (^^hSSi^i|)mdraw8  a  salary  from  the  state  or 
'eoo&ty,  a  certified  copy  of3?%N«uBn^  be  forwarded  to  the 
controller  or  county  iseasurer,  as  w^Hfei^^^bO)  and  the 
amount  thereof  may  be  retaioed  from  the  sakuyo^M^^yudge 
or  officer.  ^^^Ni 

Btet.  ISO,  196^  added  the  words^sooh  Jvdce  or  ofioir  for  Ub  iriltel 
difotodieoM  ahall  alao  h«  doMMd  sailtr  «l « 1 

lCsl.l»:lHMrll. 
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CHAPTER  m. 

«      •  -  •  .        ■ 

WRIT  OP  PROHIBITION. 

Sboz^w  1102.  Prohibition  defined; 

1103.  Where  and  when  issned. 

1104.  Writ  may  be  alternative  or  perenqitorj.    Foim  oC 

1105.  Certain  proyisions  of  the  preceding  chapter  appli- 

cable. 

'  f  U09.  (N.  S.)  The  wiit  of  prohibition  is  the  ooanterpart 
'(if  the  writ  of  mandate.  It  arrests  &e  prooecdings  of  any  tri. 
Imiiali  corporation,  board  or  x>er8on,  whto  snoh  prooeedings 
are  vithoat  or  in  excess  of  the  jurisdiction  of  snch  tribnniU, 
eorporation,  board  or  person.- 

'  ^  1108.  (N.  S. )  It  may  be  issoed  by  any  court  except  police 
or  jtwtices'  courts,  to  an  inferior  tribunal  or  to  a  corporation, 
Aboard  or  person,  in  all  cases  where  there  is  not  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course  of  law.  It  is  i^ 
sued  upon  affidavit,  on  the  application  of  the  person  beneficially 

interested. 
IOCal.244. 
Ab  to  jarisdiction,  see  Si  4, 57  and  SJk 

^  1104.  (N.  8.)  Tfa0  writrmiuii-be^etther  alternative  or  per- 
emptory. The  alternative  writ  must  state  generally  the  alle- 
gation against  the  party  io  yrbom  it  is  dirQct^»  aiad  command 
such  party  to  desist  6r  refrain  from  further  p)*oceedings  in  the 
action  or  nxatter  specified  therein,  until  the  further  order  of  the 
court  from  which  it  is  issued,  and  to  show  cause  before  sucn 
court,  at  a  specified  time  and  place,  why  such  party  should  not 
t>e  absolutely  restrained-from  any  further  proceedings  in  such 
aetibn  or  matter.  The  peremptory  writ  must  be  in  a  similac 
forin,'exoept  that  the  words  requiring  the  party  to  show  cause 
why  he  should  not  be  absolutely  restrained,  etc.,  must  be 
6aai¥led  and  a  return  day  inserted. 

/^  JJL05.  (N.  S.)  The  provisiosBof  the  preceeding  chapter,. 

except  of  the  four  first,  sections  thereof,  apply  to  this  pro^ 

oeeding. 

o.  c.  p. — 81 
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OHAPTEB  IV. 

WRITS  OF  REVIEW,  MANDATE   AND   PROHIBITION 
HAT  ISSUE  AND  BE  HEARD  AT  OHAMBERS. 

■■oxxoK  1108.   Writs  of  review,  muidftte  and  proUbition  ini^  ii«ii« 
•ndbe  heanlat  cluimbenk 

^1|||Q^&^8.)  Writs  of  leriew,  mandftte  tad  prdhibitioa 
may  be  iHtmixi  U^Mift||yge^the  justioeB of  the  supreme  oourt* 
or  by  any  district  or  o^n^Tl49ii«4|^^Mtion,  and  may,  in  the 
discretion  of  the  justices  0t  jiidf  ii  iiiiimW|y"<^Miiiiiifcyr  liii  mmlii 
returnable  and  a  hearing  thereon  be  had  in  TBoatiaoT^*^^^ 

VtdeHltiaadin. 

Stat.  1854, 72, 169,  read:  **  Write  of  owttoiari  and  mawUmtw,.  may  b» 
iMOfid  in  tha  oases  preaoribed  lifr  said  ao^  by  a  judge  of  the  auproma 
oonrt.  distriot  ooort,  or  oounty  ooort,  in  vacationsi  and  may  in  the  dia^ 
eretion  of  the  jadge  issoing  the  writ,  be  made  retomable,  and  a  haartng 
nay  be  had  on  the  zetnm  theaeof  ilk  the  vaeation  " 


CHAPTER  V. 

RULES  OF  PRACnCE  AND  APPEALS. 

ftBORON  1109.   Certain  provisioos  of  part  two  appUotble. 
llUk    Same. 

f  1109.  Except  as  otixerwxse  proyided  in  this  title  ifae  pro* 
Tisions  of  Part  II,  of  this  code,  are  appiioable  to,  and  constiiato 
the  rules  of  practioe  in  the  prooeedings  mentioned  in  this  title. 

^  mo.  The  proYisions  of  Part  II,  of  this  oode,  valfttiT0  to 
Bew  trials  and  i^»peals»  except  in  so  fur  as  they  are  inconsistent 
with  the  prorisions  of  this  tifie,  ap^dj  to  the  prooeediogB  maii- 
Moned  in  this  title. 
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TITLE  II, 


OF  C0NTE8TING  CERTAIN  ELECTIONS. 


Saonoir  llU. 
ma. 

1118. 
1114. 
1116. 
1116. 


1117. 
1118. 

1119. 
1129. 
1121. 
1122. 
1123. 
1124. 
1125. 
112& 
1127. 


Who  may  contest,  and  groondB  of  contest 

Irregularity  and  improper  conduct  of  judges,  when 
to  annul  elections. 

When  not  to. 

Illegal  votes,  when  not  to  yitiate  election. 

Proceedings  on  contest 

Statement  of  cause  of  contest.  When  based  on  rer 
ception  of  illegal  votes,  contestant  to  deliver  to 
respondent  a  list  of  votes  claimed  to  be  illegal. 

Statement  of  cause  of  contest ;  want  of  form  not  to 
TitUte. 

Ciounty  judge  to  bold  special  term  for  trial  of  con- 
test. 

Clerk  to  issue  citation  to  respondent. 

Witnesses— attendance  of,  how  enforced. 

Power  of  court.    Adjournment  <rf  court. 

Buies  to  govern  court  in  trial  of  contest. 

Court  may  declare  who  was  elected. 

Fees  of  officers  and  witnesses. 

Costs.  y 

Appeal. 

When  election  void  and  office  vaeaat. 


$  nil.  Any  elector  of  a  county,  ^Scity  and  county,  city,  or  of 
any  political  subdivision  of  either's,  may  contest  the  right  of 
any  person  declared  ehcted  to  an  office  to  be  exercised  theiein, 
for  any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  board  of  judges,  or 
any  member  thereof; 

2.  When  the  person  whose  right  to  the  office  is  contested 
wa8  not,  at  the  time  of  the  election,  eligible  to  such  office; 

3.  When  the  person  whose  right  is  contested  has  given  to 
any  elector  or  inspector,  judge  or  clerk  of  the  election,  any 
bribe  or  reward,  or  has  ottered  any  such  bribe  or  reward  for 
the  purpose  of  procuring  his  election,  or  has  committed  any 
other  offense  against  the  elective  franchise  defined  in  title 
four,  part  one,  of  the  penal  code; 

4.      On  account  of  ill e(r».1  vntAs     I  Kr\v\r>f\xrcxA  1l/rn«.>^v.  n     -iona   I 


<|  UlJi.JU14  OONTBBTINO  ELECTIOSfl.  86^ 

^  .  ... 

tbe  purpose  of  procuring  his  election,  or  has  committed  any 

other  offence  against  the  elective  franchise  defined  in  TvUe  rv» 

Part  J,  of  the  penal  code, 

4.    On  account  of  llleg&l  votes. 

Btat.  1830, 101»  g  51,  omitted  the  words  in  UcaUx  and  inserted  mi  addi- 
tional sulHliviBion,  in  the  "f  ollowingr  words :  "  When  the  person  whose 
right  is  contested  shall  have  been,  proTions  to  snch  election,  convioted 
of  an  infamoos  orime  by  any  court  of  competent  jurisdiction,  such  ooo-^ 
Tictaon  not  hsTing  been  reversed,  norsoci^pexaon  relieved  from  the  legal 
infamy  of  such  conviction." 

Generally:  13  Cal.  145;  23  Gal.  314;  24  Gal  44a;  28  GaL  123;  30  GaL  325; 
81  Gal.  82;  34  Gal.  635. 

SuB.DnnsiON  1 :  2  Gal.  135;  12  Gal.  852:  26  Gal.  161 ;  31  Gal.  82. 
-  St^-DlYisiOK  3:  27  Gal.  655. 
SuB^DivisiON  4 :    14  Gal.  479 :  28  GaL  123 ;  34  Cal.  273. 

• 

$  llliS.  No  irregfularity  or  improper  conduct  in  the  pro- 
ceedings of  the  judges,  or  any  of  them,  is  such  malconduct  as 
avoids  an  election,  unless  the  irregularity  or  improper  conduct 
is  such  as  to  procure  the  person  whose  right  to  the  office  is 
contested  to  be  declared  elected  when  he  had  nut  received  ^e 
highest  number  of  legal  votes. 

Stat.  l^^iO,  IQl,  §  52,  sabatantially  the  same. 

12  Gal.  352 ;  31  Gal.  173 ;  34  Cal.  273. 635. 

$  1113*  When  any  election  held  for  an  office  exercised  in 
and  for  a  county  is  contested  on  account  of  any  malconduct  on 
the  part  of  the  board  of  judges  of  any  township  election,  or 
any  member  thereof,  the  election  cannot  be  annulled  and  set 
aside  upon  any  proof  thereof,  unless  the  rejection  of  the  vote 
oi  such  township  or  townships  would  change  the  result  aa  to 
such  office  in  the  remainixig  vote  of  the  county. 

Stat.  1850. 101,  ft  53. 
29  Gal.  50;  31  Gat  173. 

$  1114k  Nothing  in  the  fourth  ground  of  contest,  specified 
in  section  eleven  hundred  and  eleven,  ia  to  be  so  construed  as  to 
authorize  an  election  to  be  set  aside  on  account  of  illegal  votes* , 
unless  it  appear  that  a  number  of  illegal  votes  has  been  givra 
to  the  parson  whose  right  to  the  office  id  contestedv  which,  if 
talten  from  him,  wouM  reduoe  the  number  of  his  legal  votes 
balow  the  member  of-' votes  glwn  to  soma  othdr  parsaa  for  th« 
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'  jsame  office,  after  .deducting  therefrom  the  illegal  votes  whieh 
may  be  shown  tohave  been  giren  to  snch  other  person. 

SUt.  1850, 101,  §  54 

f  1115.    When  an  elector  contests  the  right  of  any  per- 
^«m  declared  elected  to  such  office,  he  must,  within  for^  days 
after  the  retom  day  of  the  election,  file  with  the  county  clerk 
a  written  statement,  setting  forth  specifically : 

1.  The  Diuno  of  the  party  contesting  such  election,  and  that 
he  is  an  elector  of  the  district,  couniy  or  township,  as  the  case 
may  be,  in  which  such  election  was  held. 

8.  The  name  of  the  parson  t^hose  right  to  the  o^ptee  is  con- 
tested. 

8.  The  office. 

4.  The  particular  grounds  of  such  contest. 

Which  statement  must  be  verified  by  the  affidavit  of  thecour 
testing  party,  that  the  niattoxs  and  things  therein  contained 
are  true. 

Stat.  185U  182,  f  10,  aabstantially  the  auno,  »ddin|r  the  irords  '*aa  lie 
verily  believes." 

If  OaL  117:  aO OoL 893;  UOaL  aOL  ; 

$  UIG.  When  the  reception  of  illegal  votes  is  alleged  ai^ 
a  cause  of  contest,  it  is  sufficient  to  state  generally,  that  in  one 
or  more  specified  townsjupsi.  illegal  vot^  were  given  to  th6 
person  whose  election  is  contested,  which,  if  taken  from  him, 
will  reduce  the  number  of  his  legal  voties  below  the  number  of 
legal  votes  given  to  some  other  person  for  the  same  office;  but 
no  testimony  can  be  received  of  any  illegal  votes,  unless  th« 
party  contesting  such  election  deliver  to  the  opposite  party^  at 
least  three  days  before  such  trial,  a  written  list  of  the  number 
■  of  illegal  votes,  and  by  whom  given,  which  he  intends  to  prove 
on  such  -trial ;  and  no  testimony  can  be  received  of  any  lilegBl 
votes  except  such  as  are  specified  in  such  lists. 

Stat.  1850, 101,  i  SI,  substantially  the  same. 

ao  Cal.  383. 

f  1117*  No  statement  of  Ihe  grousda  of  contest  will  bq 
rejected,  nor  the  proceedings  dinmiiied  by  any  conrt  for  want 
of  form,  if  the  grounds  of  politest  axe  aU^ed  with  such  cer- 
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tainty  as  will  adrise  the  defendant  of  the  particular  pvooe^diag 
or  cause  for  which  such  election  is  contested.  ' 
Stet.  1850, 101,  S  56,  subttUuitially  the  same. 

§  1118.  Upon  the  statement  being  filed,  the  county  clerk 
must  inform  the  judge  of  the  couniy  court,  who  must  giiFe 
notice  and  order  a  special  term  of  court  to  be  held  at  the  court 
house  of  the  proper  county,  on  some  day  to  be  named  by  him, 
not  less  than  ten  nor  more  than  twenty  days  from  the  date  of 
such  notice,  to  hear  and  determine  such  contested  election. 

Stet.  1855,161, 8  8. 

130al.l45;  28  Gal.  123. 

$  1119.  The  clerk  must  also,  at  the  same  time,  issue  a 
citation  for  the  person  whose  right  to  the  office  is  contested,  to 
appear  at  the  time  and  place  specified  in  the  notice,  which  cita- 
tion must  be  delivered  to  the  sheriff  and  be  served  upon  the 
party  in  person,  or,  if  he  cannot  be  found,  by  leaving  a  copy 
thereof  at  the  house  where  he  last  resided. 

Stat.  185P,  101,  gen 

a4Gal.63S. 

$  11^0.  The  derk  must  issue  subpoenas  for  witnesses  at 
the  request  of  either  party,  which  must  be  served  as  other 
iubpoanas ;  and  the  county  court  has  full  power  toissue  attach* 
ments  to  compel  the  attendance  of  witnesses,  who  have  been 
iubpoBned  to  attend. 

^  Btet  1855k  161>  S  9,  sabataatially  the  same 

^  ll^X*  The  court  must  meet  at  the  time  and  place  desig- 
nated, to  determine  such  contested  election,  and  shall  have  all 
the  powers  necessary  to  the  determination  thereof.  It  may 
adjourn  from  day  to  day  until  such  trial  is  ended,  and  may 
also  continue  the  trial,  before  its  commencement,  for  any  time 
not  exceeding  twenty  days,  for  good  cause  shown  by  either  party 
upon  affidavit,  at  the  coats  of  the  party  applying  for  such  con- 
tinuance. 

Stat.  1850, 101,1 62. 

S4Cal.635. 

(  llJi^  The  court  must  be  governed,  in  the  trial  and  de- 
termination of  such  contested  election,  by  the  rules  of  law  and 
evidence  governing  the  determination  of  questions  of  law  and 
fact,  so  far  aa  the  same  may  be  applicable ;  and  may  dismisa 
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thd  proceedings  if  the  statement  of  the  cause  or  causes  of  the 
contest  is  insufficient,  or  for  want  of  prosecution.  After  hear- 
ing the  proofs  and  allegations  of  the  parties,  the  court  must 
pronounce  judgment  in  the  premises,  either  confirming  or  an- 
nulling and  setting  aside  such  election. 

Stat.  IA50, 101,  $  63,  added  "aooonUng  to  the  law  and  tight  of  the  oMe." 

12Gal.  392;34Cal.635. 

$  1198.  If  in  any  snch  case  it  appears  that  another  person 
than  the  one  returned  Has  the  highest  number  of  legal  Yotes, 
the  court  must  declare  such  person  elected. 

Stat.]8S0.101,i6i 

$  1153^.  The  clerk,  sheriff  and  witnesses  shall  receiye, 
respectively,  the  same  fees,  from  the  party  against  whom  judg- 
ment is  giyen,  as  are  allowed  for  similar  services  in  the  district 
court. 

Stat.  ISfiO,  101,  §  6S. 

$  11^.  If  the  proceedings  are  dismissed  for  insufficiency,  or 
want  of  prosecution,  or  the  election  is  by  the  court  con^rmed, 
judgment  must  be  rendered  against  the  party  contesting  such 
election,  for  eosts,  in  favor  of  the  party  whose  election  was 
contested ;  but  if  the  election  is  annulled  and  set  aside,  judg- 
ment for  costs  must  be  rendered  against  the  party  whose  elec- 
tion was  contested,  in  favor  of  the  party  contesting  the  same. 
Primarily t  each  party  is  liable  for  the  costs  created  by  himself, 
to  the  officers  and  witnesses  entitled  thereto,  which  may  be 
collected  in  the  same  manner  as  jimilar  costs  are  collected  in 
the  district  court. 

Stat.  1850, 101,  Sg  (19. 67, 68. 

^  11^6.  Either  party,  ag^eved  by  the  judgment  of  the 
court,  may  appeal  therefrom  to  the  supreme  court,  as  in  other 
cases  of  appeal  thereto  from  the  county  court. 

Stat.  18S5, 161,  §  10. 

^  1127.  Whenever  an  election  is  annulled  or  set  aside  hy' 
the  judgment  of  the  county  court,  and  ten  days  have  elapsed 
and  no  appeal  has  been  tidcen,  the  commission,  if  any  has 
Issued,  is  void  and  the  office  vacant- 

Stat.  1535, 161,  g  11,  sabstantially  the  same. 
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TITLE   III 

OF  SUMHABY  PROOEEBIKOS. 

Cbafteb  I.    Confession  of  judgment  wiTHOirr  action. 
n.    Submitting  a  contboyebsy  wtthotjt  Acnov. 

m.     BiSCHABGE    OF    PEBSOKS     IMFBISONED     ON     CIYXL 

PBOCE8S. 
ly ,     fiuMMABY  PBOCEEDnrOS  FOB  OBTAINING  POSSBSSIOK 

OF  SEAL  PBOPEBTT  IN  GEBXAIN  GASES. 


OHAPTEE  I. 

CONFESSION  OP  JUDGMENT  WITHOUT  ACTION. 

SioxiON  1132.    Judgment  in»7  be-oonfMsed  for  debt  due  cr  oontbi^ 
gont  li&biUiy. 

1133.  Statement  in  writing  and  form  thereof. 

1134.  Filing  statement  and  entering  judgment, 
113o.    How,  in  justices'  courts. 

$  lisa.  (^  374.)  A  judgment  by  confession  may  bo  entered 
withont  action,  either  for  money  due  or  to  become  due,  or  to 
secure  any  person  against  contingent  liability  on  behalf  of  the 
defendant,  or  botli,  in  the  manner  prescribed  by  this  chapter^ 
Suchjudgtnent  may  he  entered  in  any  eowi  luwmg  jurisdiction 
for  like  ammints. 

1  Cal.  48;  5CaL  514;  6Cal.238:  12  CaL  128,  218;  13  CaU  76;  18  CaL  378; 
"27  CaL  22B. 

■  f  1183.  '^  375.)  A  statement  in  writing  must  be  made, 
signed  by  the  defendant  and  verifled  by  his  oath,  to  the  follow- 
ing effect ; 
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1.  It  most  anthorize  the  entry  of  jadgment  for  a  specified 
smn. 

2.  If  it  be  for  money  dne,  or  to  become  due,  it  must  state 
concisely  the  facts  oat  of  wlaoli  it  arose,  and  show  that  the 
sum  confessed  therefor  is  justly  due,  or  to  become  due. 

S.  If  it  be  for  the  porpose  of  securing  the  plaintiff  agunstoi 
contingent  liability,  it  must  state  concisely  the  facts  consti- 
tuting the  liability,  and  show^at  &e  sum  confessed  therefor 
doesnot  exceed  the  same. 

6  OaL  419:  62  Cal.  133, 143 ;  18  Cal.  S76;  »  C&I.  631 ;  ?<  Gal.  233,  97  Gal.  328. 

$  1134:.  (^  376.)  The  statement  must  be  filed  with  the 
derk  of  the  coyrt  in  which  the  judgment  is  to  be  entered,  who 
must  indorse  upon  it,  and  enter  in  the  judgment  book,  a  judg- 
ment of  such  court  for  the  amount  confessed,  witli  ten  dollars 
costs.  The  statement  and  affidavit,  with  the  judgment  in- 
dorsed,  thereupon  becomes  the  judgment  roll. 

Stat.  1851,  111,  read  "the  county"  instead  of  "the  court." 

4  1185.  (^  536.)  In  a  justice's  court,  where  the  court  has: 
f^iiiority  to  enter  the  judgment,  the  statement  may  be  filed 
irith  the  justice,  who  mnet  thereupon  enter  in  his  docket  tk 
jadgment  of  his  court  for  the  amount  confessed,  with  three, 
dollars  costs.  If  a  transcript  of  such  jadgment  be  filed  with 
the  county  clerk,  a  copy  of  the  statement  must  be  filed  with  it. 

8tat.  1851, 135,  read:  "Judgment  upon  confession  maybe  entered  mp 
in  any  jnstioe'a  ooort  in  the  ttete  sp^eifled  in  the  oonfeasion." 
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CHAPTER  n. 

SUBMITTINa  A  OONTBOVEBSY  WITHOUT  ACTION. 

Sbozion  1138.    Controversy,  hov  aubzultted  without  action. 

1139.  Judgment  on,  as  in  other  cases,  but  without  -costs 

prior  to  notice  of  trial. 

1140.  Judgment  may  be -enforced  or  appealed  from  as  in 

an  action. 

$  1138.  ( $  377. )  Parties  to  a  question  in  difference,  which 
might  be  the  subject  of  a  civil  action,  may,  without  action,  i^gree 
upon  a  case  containing  the  facts  upon  which  the  controversy 
depends,  and  present  a  submission  of  the  same  to  any  oonri 
which  would  have  jurisdiction,  if  an  action  had  been  brought; 
but  it  must  appear,  by  affidavit,  that  the  controversy  is  real 
and  the  proceedings  in  good  faith,  to  determine  the  rights  of 
the  parties.  The  court  must  thereupon  hear  and  detemmie 
the  case,  and  render  judgment  thereon,  as  if  an  action  w»re 
depending. 

aOOaL72,  ei9. 

$  1109.  ( ^  378. )  Judgment  must  be  entered  in  the  judg- 
ment book  aa  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission  and  a  copy  of 
the  judgment  constitute  the  judgment  roll. 

$  1140.  ( $  379. )  The  judgment  may  be  enforced  in  the 
same  manner  as  if  it  had  been  rendered  in  an  action,  and  ia  in 
the  same  manner  subject  to  appeal. 


Sn  DISOHABOS  OV  FSIWOHB  DIFBI80NED.     ^  IM^.40 


CHAPTER  ni. 

DISOHABGE   OF  PEKSONS  IMPRISOXED   ON  CIYIL 

PBOCESS. 

Bboiion  1143.  FenouB  confined  may  be  discharged. 

1144.  NoUee  of  application. 

1145.  Service  of  notice. 

1146.  Esanioatlon  before  jndge. 

1147.  Interrogatories  may  be  in  writing. 

1148.  Oath  to  be  admlnlBtered. 

1149.  Order  of  discharge. 

1160.  If  not  discharged,  prisoner  may  again  apply,  when* 

1151.  Pisoharge  flnal. 

1152.  Judgment  remains  In  force. 

1153.  Plaintiff  may  order  discharge  of  prisondr,  wbo  shall 

not  thereafter  be  liable  to  Imprisonment  for  the 
same  canse  of  action. 
U54«,  Plaintiir  to  advance  ftmds  f«r  support  of  prisoner. 

f  114Ui«  Any  person  confined  in  jaQ  on  an  execution  issned 
en  a  judgment  rendered  in  a  dvil  action,  must  be  discharged 
.tfwrefirom  upon  the  conditions  in  this  chapter  specified. 

8tat.]850,Mr.  11. 

Stat.  IMI,  M,  inserted  *'or  oxder,*'  between  *'execation'*  and  *iBsaed." ' 

f  1144,  Such  person  most  cause  a  notice  in  writing  to  he 
iplyen  to  the  plaintiff,  his  agent  or  attorney,  that  at  a  certain 
-time  and  place  he  will  apply  to  the  judge  of  the  district  court 
ef  flie  county  m  which  sudi  person  may  be  confined ;  or,  in 
«Me  of  hia  absence  or  inability  to  act,  to  the  judge  of  the 
eoonty  court  of  the  county  ia  which  such  person  may  be  im- 
pciwrned,  for  the  purpose  of  obtaining  a  discharge  from  his 
imprisonment. 

Stat.  1680, 40T,  1 9,  added  the  words, "  in  the  county  of  San  Fraaeisoo, 
the  iqipUoation  may  be  made  to  a  judge  of  the  superior  court  of  the 
«llaroC  flanViaaciseo." 

1 114A*  Suoh  Botioe  most  be  serred  upon  the  plaintiff,  hit 
sg«&t  or  attorney,  one  day  at  least  before  the  hearing  of  the 


Stat.  IStW,  407,  §  3,  added  the  words, "  in  cases  where  the  plaintiii;  hh 
afrent  or  attorney,  lives  within  twenty  miles  of  the  place  of  hearing; 
and  one  day  shall  be  abided  for  every  additional  twenty  miles  tiiat  such 
person  may  reside  from  the  place  of  hearing." 

9  U4^  At  tlie  time  and  placo  Bpecifled  in  tHe  notice,  raoli 
person  must  be  taken  before  gnoh  judge,  who  must  examine 
him  under  oath  concerning  his  estate  and  property  and  effects, 
and  the  disposal  thereof,  and  his  ability  to  pay  the  judgment 
for  which  he  is  committed ;  and  such  judge  may  also  hear  any 
other  legal  and  pertinent  evidence  that  may  be  produced  by 
the  debtor  or  the  creditor. 

Stat.  1850,  407,  §  4. 

$  1147,  The  plaintiff  in  the  action  may,  upon  such  exami- 
liaMon,  propose  to  the  prisoner  any  interrogatories  pertinent 
to  the  inquiry,  and  they  must,  if  required  by  him,  be  proposed 
and  answered  in  writitig,  and  the  answer  must  be  signed  and 
Bwom  to  by  the  prisoner. 

Stat.  1850,  407,  §  5. 

^  1148,.  [f,  upon  the  examination,  the.  judspe  is  satisfied  that 
the  prisoner  is  entitled  to  his  discharge,  he  must  administer 
to  him,  the  following  oath,  tb  wit't  "  I,  --^  .-^,  do  sdkKn^y 
swear  that  I  have  not  any  estate,' real  or  peisooal,' to  ths 
amount  of  fifty  dollars,  except  inch  $a  m  by liuw exempted  fttMUl 
being  taken  in  execution ;  and  that  I  have  not  any  other  enHiiie 
how  conveyed  or  concealed,  or  in  any  way  disposed  of,  with 
design  to  secure  the  same  to  my  asO)  of  to  hinder i  ddttjfcr 
defraud  my  creditors,  so  help  me  God;" 

Stat.  1850,  407,  §  6. 

.$  11^9.  After  administering  the  04tb,  the  Jiidg^miisiiflsM 
fttt.  ord^  that  the  prlsoiiev  be  disaliai|ied  from  cndtody,  and 
tbd  officer,  upon  the  eervice  of  stieh  order,  mns^t  diMharg»*tii# 
pri8<itter  forthwith^  if:  he  be  uaprisMieft 'f<i)r  no  oilier  oMi^ 

Stat.  1850,  407,  $7,  inserted  the  words,  "if  he  be  imptimma'ttHm 
other  oaase,"  between  "  eusto4jr  "•  ami "  iumI  ]t^i»tt«er.'* 

^  SISO.  ■"  tf  such  judge  does  Hot  discharge  the  prifloner,,h4 
may  apply  for  his  discharge  at  the  end  of  every  raooeetling  ten 
di^t'iii  the,  same  inaimer  as  above 'provided,  «txd  ijbie  M^o 
procMdUis^  BHist  iherMipdn  be*livl^  -      ■^' 

Stat.  1880.407,1 8.  •'    '      -'..' 
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4  1151.  The  prisoner,  after  being  so  discharged,  is  forever 
exempted  from  arrest  or  imprisonment  for  the  same  debt,  un- 
less he  be  convicted  of  having  wilfully  sworn  falsely  upon  his 
examination  before  the  judge,  or  in  taking  the  oath  before 
prescribed. 

•Stot.lSf!0,407,  §9. 

Stat.  1803, 93,  b  2,  read  "  caoM  of  action.'* 

4  1152.  The  judgment  against  uiy  prisoner  who  is  dis- 
charged r€.mains  in  full  force  against  any  estate  which  may 
then  or  at  any  time  afterward  belong  to  him,  and  the  plaintiff 
may  take  out  a  new  execution  against  the  goods  .and  estate  of 
the  prisoner,  in  like  m&nner  as  it  he  had  never  been  com- 
mitted. 

-Stat,  im,  407,  §  10. 

(  1153.  The  plaindlf  in  tne  action  may  at  any  time  order 
the  prisoner  to  be  discharged,  and  he  is  not  thereafter  liable 
to  imprisonment  for  the  same  cause  of  action. 

Stat.  1850,  407,  §  11. 

4  1154.  Whenever  a  person  is  committed  to  jail  on  an  ex- 
ecution issued  on  a  judgment  recovered  in  a  civil  action,  the 
creditor,  his  agent  or  attorney,  must  advance  to  the  jailor,  on 
9vxh  commUsii^rd,  sufficient  tnoneyfor  the  support  of  the  pris- 
oner for  oixe  week  and  must  make  the  like  advance  for  every 
Buccessvoe  week  of  his  imprisonment^  and  in  case  cf  failure  to 
do  50  the  jailer  must  forthwith  discharge  such  prisoner  from 
custody;  and  such  discharge  has  the  same  effect  as  if  made  by 
order  of  the  creditor. 

Stat.  1863, 93,  §  3,  inserted  '*or  order"  between  "execation "  and  "is- 
sned;"  also  insteadof  the  wordsinita;iev,thefolIowing:  "within twenty* 
fcmr hoars  after  sach  oommitment,  sufficient  money  to  pay  for  the  sop- 
Xwrt  of  Bald  prisoner  daring  the  time  for  which  he  may  be  imprisoned; 
and  in  case  the  money  sboald  not  be  so  advanced,  or  if,  daring  the  time 
tiie  prisoner  may  be  in  ponftnement,  the  money  should  be  expended  in 
the  support  of  sauh  prisoner,  and  the  creditor  should  neglect  for  twenty- 
fdlrhonts  to  advance  such  farther  sum  as  might  be  necessary  for  his 

Stat.  1890,407,  S 12,  same  as  stat  1863,  omitting  the  words  "or  order." 

0.  c  p.— fl^ 
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CHAPTER  IV. 

SUMMARY  PROCEEDINGS  FOR  OBTAINING  POSSES- 
SION OF  REAL  PROPERTY  IN  CERTAIN  CASES* 

SxcnoN  1159.  Forcible  entry  defined. 

1160.  Forcible  detainer  defined. 

1161.  Unlawful  detainer  defined. 

1162.  Service  of  notice. 

1163.  Ck>anty  courts  have  juriadiction. 

1164.  Parties  defendant. 

1165.  Parties  generally. 

116C.  Ck>mplaint.    Judge  to  fix  day  for  s|;»pMnBee  of  de- 
fendant and  summons. 

1167.  Summons,  form  and  service  of. 

11C8.  Arrest. 

1169.  Judgment  by  default. 

1170.  Defendant  may  appear,  etc. 
IITI.  Trial  by  jury. 

1172.  Showing  required  of  plaintilf  in  forcible  entrv  or 

detainer.    Of  defendant 

1173.  Complaint  must  be  amended  in  certain  caeeo. 

1174.  Verdict  and  judgment. 

1175.  Verification  of  complaint  and  answer. 

1176.  Effect  of  an  appeal  upon  the  Jadgment. 

1177.  Rules  of  practice. 

1178.  Appeals,  how  taken,  etc. 

^  1159.  Every  person  is  guilty  of  a  forcible  entry  who 
either— 

1.  By  breaking  open  doors,  windows  or  other  parts  of  a 
house,  or  by  any  kind  of  violenoe  or  circumstance  of  tenor, 
enters  upon  or  into  any  real  property ;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  tarns 
out  by  force,  threats  or  menacing  conduct,  the  party  in  pos- 
session. 

Fide  g  1180  and  note. 

But,  1865-66, 768,  » 1.  read :  '*  If  any  perMn  shall,  with  violenoe  and  a 
Boong  hand,  enter  upon  or  into  any  lands  or  bnUdings  either  by  break- 
ing open  doors,  windows,  w  other  parts  of  a  lurase,  er  by  luiy  load  of 
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▼loienoe  or  droiunttanoe  of  tenor,  or  if  any  person,  after  entering 
peaoeably,  shall  tarn  out  by  force  or  hy  threats,  or  by  menacing  condnot, 
the  party  in  possession,  svch  person  shall  be  deemed  guilty  of  a  forcible 
entry,  and  may  be  proceeded  against  and  punished  as  hereinafter  pro- 
▼ided.»» 

Statute  generally:  fi  Gal.  266;  8  Gal.  499;  9  Cal  46»  678;  12  Cal.  800:  23 
CaL  381:  27  Cal.  502 ;  29  Cal.  577,  661;  89  CU.  23. 

Parties  plaintiff:  3  CaL  39;  5  CaL  113;  8  CaL  489;  16  CaL  107 ;  29  CaL  iV 
282. 

Parties  defendant:  Vide  I  1164. 

40  CaL  351. 

When  action  can  be  maintained:  ft  CaL  69, 156;  9  CaL  46;  12  CaL  509; 
23  CaL  ^5,  413 ;  24  Cal.  319;  32  Cal.  340. 

When  action  cannot  be  maintained;  6  CaL  156;  8t  CaL  379;  27  CaL  503; 
28  CaL  927:  29  CaL  214. 
Vide  %  1172. 

9  1100.  Every  person  ia  guilty  of  a  forcible  detainer  who 
eiljier— - 

1.  By  force,  or  by  n^naoes  and  threats  of  violence,  nnlaw- 
fnlly  holds  and  keeps  the  possession  of  any  real  property, 
whether  the  same  was  acquired  peaceably  or  otherwise ;  or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  upon  real  property, 
and  who,  after  demand  made  for  the  surrender  thereof,  for 
the  period  of  £ve  days  reftises  to  surrender  the  same  to  such 
former  occupant. 

The  occupant  of  real  property,  within  i^e  meaning  of  this 
subdivision,  is  one  who,  within  five  days  preceding  such  un- 
lawful entry,  wag  in  the  peaceable  and  undisturbed  possession 
of  such  lands. 

Stat.  1865-68,  !&-%  ^S  2  and  8,  read:  " See.  3.  If  any  person  shall,  by 
force  and  vith  a  strong  hand,  or  by  menaces  and  threats  of  Tiolence  un- 
lawfully hold  undkoepthe  possession  of  any  lands  or  tenements,  whether 
the  same  were  acqnired  peaceably  or  otnerwise,  such  person  shall  be 
deemed  guilty  of  a  forcible  detainer,  and  may  be  proceeded  against  as 
herein  provided. 

"Sec.  3.  If  any  person  shall,  in  the  night  time,  or  during  the  absence 
of  the  occupant  of  any  lands  or  tanemsnts.  unlawfully  enter  upon  such 
land  or  tenements,  and  shall,  after  demand  made  for  tho  surrender  of 
such  premises,  for  the  period  of  five  days,  refuse  to  surrender  the  same 
to  su^  former  ocoupalit,  such  porson  shall  bo  deemed  guilty  of  a  forci- 
ble detainer,  and  may  be  proceeded  against  as  herein  provided  for  such 
offence ;  provided,  that  tho  party  shallbe  deemed  tho  actual  occupant  of 
lands  wbo,  within  five  days,  iweccding  such  unlawful  entry,  was  in  the 
peaceable  and  undisturbed  possession  of  such  lands  or  tenements." 

Stat.  1863, 692-xt,  %%\  and  2,  read :  "  §  I.  No  entry  shall  bo  made  intoany 
\knfyt  tenements,  or  other  possessions,  but  in  cases  where  the  entry  is 
gfcven  by  law,  and  in  such  case  only  in  a  peaceable  manner;  not  with 
strong  band,  nor  with  a  multitude  of  people. 


$  1161.  A  tenant  of  real  property,  for  a  term  less  than  life, 
is  guilty  of  an  unlawful  detainer: 

1.  When  he  continaes  in  possession,  7*in  person  or  by  sub- 
tenant'*, of  the  property,  or  any  part  thereof,  after  the  expira- 
tion of  the  term  '<for  which  it  is  let  to  him'*,  without  the  per- 
mission of  his  landlord;  but  in  case  of  a  tenancy  at  will,  it 
must  first  be  terminated  by  notice,  as  prescribed  in  the  civil 
code. 

2.  "Where  he  continues  in  possession,  '*in  person  or  by  sub- 
tenants, without  permission  of  his  landlord'^*,  after  default  in 
the  payment  of  rent,  pursuant  to  the  lease  or  agreement  under 
which  the  property  is  held,  and  three  days'  notice,  in  writing, 
requiring  its  payment,  stating  the  amount  which  is  due,  or 
possession  of  the  property,  shall  have  been  served  uj^on  him, 
and  if  there  be  a  sub  tenant  in  actual  occupation  of  the  prem- 
ises, also  upon  such  sub-tenant.  Such  notice  may  be  served 
at  any  time  within  one  year  after  the  rent  becomes  due.  ^ein 
all  cases  of  tenancy  upon  agricultural  lands,  where  the  tenant 
has  held  over  and  retained  possession  for  more  than  sixty  days 
after  the  expiration  of  his  term,  without  any  demand  of  pos- 
session or  notice  to  quit  by  the  landlord,  he  shall  be  deemed 
to  be  holding  by  permission  of  the  landlord,  and  shall  be  en- 
titled to  hold,  under  the  terms  of  the  lease,  for  another  full 
year,  and  shall  not  be  guilty  of  an  unlawful  detainer  during 
said  year,  and  such  holding  over  for  the  period  aforesaid  shall 
be  taken  and  construed  as  a  consent  on  the  part  of  a  tenant  to 
hold  for  another  year,w 

3.  When  he  continues  in  possession,  ''^*in  person  or  by  sub- 
tenants, after  a  neglect  or  failure  to  perform  other  conditions 
or  covenants  of  the  lease  or  agreement  under  which  the  prop- 
erty is  held  than  the  one  for  the  payment  of  rent;'*  and  three 
daySf  notice,  in  writing,  requiring  the  performance  of  such 
conditions  or  covenants,  or  the  possession  of  the  property, 
shall  have  been  served  upon  him,  '^and  if  there  be  a  sub-tenant 
in  actual  occupation  of  the  premises,  also  upon  such  sub- 
tenant. Within  three  days  after  the  service  of  the  notice  the 
tenant,  or  any  sub-tenant,  in  actual  occupation  of  the  prem- 
ises, or  any  mortgagee  of  the  term,  or  other  person  interested 
iu  the  continuance,  may  perform  the  conditions  or  covenants 
of  the  lease,  or  pay  the  stipulated  rent,  as  the  case  may  be, 
and  thereby  save  the  lease  from  forfeiture.  A  tenant  may 
take  proceedings,  similar  to  those  prescribed  in  this  chapter, 
to  obtain  possession  of  the  premises  let  to  an  under-tenant, 
in  case  of  his  unlawful  detention  of  the  premises  under-let 
to  him'*.     [Approved  March  13, 1876.  ] 
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iflone.  in  the  same  maimer  as  in  other  cases  hereinbefore  provided  for. 
hnt  shall  impose  no  fine  in  any  such  case  mentioned  in  this  section.  It 
shall  not  bo  necessary,  in  order  to  yrork  a  forfeiture  for  nonpayment  of 
rent,  to  make  demand  for  rent  on  the  day  on  which  the  same  becomes 
due,  or  at  any  particular  time  of  the  day ;  but  demand  may  be  made  of 
the  tenant  in  person,  at  any  time  within  a  year  after  such  rent  shall  be- 
come due  according  to  the  terms  of  any  lease  or  agreement,  and  maybe 
made  for  the  whole  amount  due  and  unpaid  at  the  time  of  such  demand : 
and  the  failure  on  the  part  of  the  lessee  or  his  assigns,  to  pay  such  rent 
upon  such  demand  bemcr  made,  shall  have  the  same  foroo  and  effect  as 
U  demand  had  buen  made  on  the  premises,  towards  sunset  on  tho  day 
when  the  rent  became  due.  No  person,  other  than  actual  occupants  of 
the  premises,  shall  be  necessary  parties  defendant  to  proceedings  pro- 
vided for  in  this  section ;  and  in  case  a  married  woman  bo  a  tenant  or 
occupant,  and  her  husband  is  not  a  resident  of  the  coxinty  in  which  the 
premises  are  situated,  her  marriage  shall  not  be  a  defense  in  such  pro- 
ceedings :  but  in  case  her  husband  be  not  joined,  or  unless  she  be  doing 
business  as  a  sole  trader,  a  jndgment  against  her  shall  only  be  valid 
against  property  on  the  premises  at  the  time  of  the  trial." 

Stat.  1S61, 582-3,  inserted  in  stat.  1862,  the  words  "or  contrary  to  iBie 
conditions,  or  covenants  of  the  lease,  or  agreement,  under  which  he,  or 
she,  holds;"  omitted  the  words  "after  demand  for  payment  thereof;" 
inserted  the  word  "admirv-itrators"  between  "executors"  and  "assigns ;" 
aiid  substituted  for  all  after  the  words  "  mentioned  in  this  section,  ihe 
words :  "  The  said  demand  may  bo  made  at  a^y  time  within  a  vcar  after 
tho  termination  of  the  lease  or  agreement,  or  after  a  breach  ox  the  con- 
ditions, or  covenants,  of  the  lease,  or  agreement,  or  after  any  rent  shall 
Income  due  according  to  tho  terms  of  such  lease  or  agreement,  and  shall 
remain  unpaid  for  the  space  of  three  days." 

Parties  plaintiff:  27  Cal.  S02:  29Cal.  168;  31  Cal.  333;  36Cal.  303. 

Notice  to  quit :  3  Cal.  234 ;  4  Gal.  208 ;  6  Cal.  189 ;  16  Cal.  88 ;  23  CaL  227 ; 

29  Cal.  661 ;  38  Cal.  563 ;  40*  CaL  246, 384. 

<|^1B^  The  notices  required  by  the  preceding  section  may 
be  se^feiSj^ither : 

1.  By  delw^sifig  a  copy  to  the  defendant  personally ;  or, 

2.  If  he  be  abse^m^rom  his  place  of  rcsidenco,  and  from 
his  usual  place  of  busineSS^^yleaving  a  copy  with  some  i)er- 
Bon  of  suitable  ago  and  discretfthi^^ther  place ;  or, 

3.  If  such  place  of  residence  iiiiirTNlijmii  1 1  cannot  be  ascer- 
tained, or  a  pcr:ion  of  suitable  age  or  discretfci^here  cannot  be 
found,  then  by  affixing  a  copy  in  a  conspicuou^;l54je  on  the 
property,  and  also  delivering  a  copy  to  a  person  ther^^^sid- 
ing,  if  such  person  can  be  found.  ^^ 

Stat.  1863,  653,  S§  4  and  5,  contained  the  subsbanco  of  stat.  1862,  quoted ' 
fttjprain  note  to  §  1161,  in  regard  to  demand  and  forfeiture. 

$  1163.  The  coanty  court  of  the  couniy  in  which  the  prop- 
erty, or  some  part  of  it,  is  situated)  has  jorisdictiou  of  pro- 
ceedings under  this  chapter. 

Stat.  18C5>€6,  p.  T68r9,  §  4,  substantially  the  Mune. 

Vide  note  to  §  1161. 

31  Cal.  122. 
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^164.  No  person  other  than  the  actual  oconpants  of  &e 
premu^^re  necessary  parties  defendant  to  these  proceeding, 
nor  will  tnS|^*oceeding  abate  or  plaintiff  be  nonsnited  for  the 
nonjoinder  ofaliiypersons  who  might  or  should  have  been 
made  parties  defemJiAt ;  bnt  when  it  appears  that  any  of  the 
parties  served  with  prS^lwor  appearing  in  the  proceeding  are 
guilty  of  the  offence  chaj^l^.  judgment  must  be  rendered 
against  the  persons  thus  foun^^^^lty.  And  in  case  a  married 
woman  be  tenant  or  occupant,  an^^r  husband  is  not  a  resi- 
dent of  the  county  in  which  the  premiss  are  situated,  her 
marriage  is  no  defence ;  but  in  case  her  husm^d  be  not  joined, 
or  unless  she  be  doing  business  as  a  sole  traderScexecution 
issued  upon  a  judgment  against  her  can  only  b^^^foroed 
against  property  on  the  premises  at  the  time  of  the  comi 
ment  of  the  iciction. 

Vide  i  1161  and  note. 

Stat.  186a-66,  TTO-Tl,  §  II,  aabstantially  the  same. 

Stat.  1863,  653,  §  12,  omitted  all  between  the  words  "these  proceed 
ings  "  and  '*  and  in  case." 

Parties  defendant:  10  Gal.  445;  »  Gal.  48;  29  CaL  214;  39  Gal.  28i 

4  1165.    Except  as  provided  in  the  preceding  section,  the 

provisions  of  part  two  of  this  code,  relating  to  parties  to  oivil 

actions,  are  applicable  to  this  proceeding. 

Stat.  1865-66. 771,  g  13,  was  substantial!/  the  same,  adding  the  words, 
"  praivUUdy  that  no  appeal  taken  by  a  defendant  in  such  action  to  the 
supreme  court  shall  prevent  the  issuance  and  execution  of  the  writ  of 
restitution  therein,  unless  the  county  judge  shall,  by  his  written  order, 
direct  that  such  writ  of  restitution  be  stayed." 

SUt.  1863, 655,  %U,  same  in  substance  as  S  UfS. 

^66.  The  plaintiff  must  present  to  the  county  judge  his 
writtelNi^mplaint,  setting  forth  therein  the  facts  on  which  he 
seelos  to  rel^Ni^and  describe  the  premises  with  reasonable 
certainty,  and  mS!^^hu:ge  that  the  defendant  has  acted  fraud- 
ulently in  making  th^i^jlble  entry  or  (Retainer  (in  case  the 
proceeding  is  brought  foreMi^ ,  and  may  claim  such  dam- 
ages therefor  as  he  may  deem  pro^iii^iid  in  case  of  rent  due 
must  state  the  amount  thereof.  Upo^h^ving  the  complaint 
•the  judge  must  fix  a  day  for  the  appearanc^i^he  defendant 
in  such  action,  and  indorse  the  date  thus  fixedTu^fl^her  with 
the  day  of  the  presentation  of  the  complaint,  uponrhf^^e 
judge  must  also  direct  upon  the  complaint  that  the  summo^ 
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^ba  kned  tiberaqpoa  be  Berred  upon  flie  dsfSBodmi  ai  a  d^ 
than  thzee  daja  preriom  to  tbe  d^  set  for  the  i^pear- 
the  defendant*  and  not  man  than  twentj  dj^  from 
the  daft^  mafcing  the  aider,  fixing  the  letam  d^  of  Hm 


1 1^  iawitad  the  wdi.  "bvi  m  such  ckm  Im  A»1  I 
fllvtetlMfMtoo^^itatiac  the  fra«d."  betwMa  *'dewn  proper '^  uid* 
"and  in  eaae  of  re^i**  also  omitted  the  vorda.  **aDd  ia  oaae  of  rent 
dvomaakatatetfaeiS^wi  thareof.** 

Stat.  MSI, CH  {SSanaHLraqtaind  the  oompUint  to  be  vv^nfivd:  and 
ittadaUafttt-thevofd^aaaoaatthMmf;"  bat  provided  that  the 

to  a  oooat7,  or  lUstciet  jod^e,  or  to  any 
.  to  d«»\iamher  biwiaati  of  a  ooanty  ordiatriei 

jwiae.- 

f  1167.  The  complaint,  thD^mdoraQd,  must  bo  filed  with 
the  derk  of  tho  county  coort,  andVM  clerk  most  forthwith  ia- 
ane  the  snmiiions.  It  moat  state  theV^iiea  to  the  proceeding, 
the  court  in  which  the  same  is  broiight^|he  nature  of  tUo  pro* 
eeeding,  in  concise  terms,  and  the  relief  ^nght,  and  also  the 
day  fixed  for  the  i^pearanoe  of  the  defenda^^hercin,  and  the 
number  of  days  before  the  time  of  the  appt«^mce  that  the 
same  is  to  bo  serred  on  tho  defendant.  It  must  natify  tho  de- 
fendant to  appear  and  answer  within  tho  time  d(»^niated  in 
the  summons,  or  that  the  relief  sought  will  be  take^againat 
Mm.  The  summons  mnat  be  directed  to  the  dcfond:;n^and 
must  be  served  and  returned  in  the  same  manner  as  the  si 
msnoa  in  a  civil  action  is  served  and  returned. 

Stat.  UMS^  70.  S  6»  was  sabatanHally  the  same,  inseHinc  the  words 
"nnder  the  seal  of  said  oooit"  betweea  "sammoiM"  and  *'It  must ;"  and 
flobatiUitinff  f<n  the  last  sentence  the  words:  "  The  aummona  shall  be 
directed  to  the  defendant  and  shall  be  served  hy  the  sheriff  of  the  county 
or  other  person  duly  qoalified,  by  delivering  to  snok  defendant  a  certified 
oopy  tiiereoi  and  the  retam  of  the  sheriff  shall  show  the  day  and  place 
aiiHiieh  the  same  was  served.'* 

Statement  of  case :  4  CaL  182:  9  OaL  46:  16  Oal.  73, 107 :  Si  Oal.  5J6 ;  %t 
CaL  375; 38 GaL  170;  31  Oal.  121:  32  Gal.  MO;  33  Oal.  410;  40 Gal.  STl.  434. 

f  1168.  If  the  complaint  presentsd  establishes,  to  the  satis* 
fhotion  of  the  judge,  fraud,  foroe  or  violenoe  in  the  entry  or 
detainer,  and  that  the  possession  held  Is  unlawful,  he  mi^ 
make  an  order  for  the  arrest  of  the  defendant. 

Stat  1B6MI8, 770.  S  8,  and  addition,  made  the  provisions  of  the  piaotieo 
a«t  in  refevenoe  to  arrests  in  dvil  oases,  applioaUe. 
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$  11G9.  If,  at  the  time  appointed,  the  defendant  do  not  a^ 
pear  and  defend,  the  court  must  enter  his  defanlt  and  render 
judgment  in  favor  of  the  plaintiff  as  prayed  for  in  the  com- 
plaint. 

Vide  i  1171  and  nota 

$  1170.  On  or  before  the  day  fixed  for  his  appearance,  ihe 
defendant  may  appear  and  answer  or  demnr. 

Vide  §  1171  and  note. 

1171.  Whenever  an  iasae  of  fiust  is  presented  hy  the 
pleadings^^i4)|]^^ty  demand  it,  a  jury  must  be  snmmoDed 
to  try  the  issne.  ^^e^Kf^NHag^esummoned  and  formed  as 
in  justices'  courts,  and  the  provisiSll^M^yscode,  respecting 
trials  by  jury  in  justices'  courts,  apply  to  ^jd^S^^JaiB^^der 
this  chapter. 

Stat.  i8&V68, 769-70. 8  7,  read  **  On  or  before  the  day  set  for  his  appear- 
ance t'icroin,  the  defendant  shall  file  with  the  clerk,  and  in  said  cause, 
his  written  ans.vor,  domarrer  or  demnrrdr  and  answer,  or  other  appear- 
ance, on  f  h3  f  .ill  to  so  appear,  the  clerk  shall  note  his  default,  and  the 
judgrs  shall  thereupon,  upon  satisfactory  evidence,  order  such  judgment 
as  shall  bo  just  in  the  premises.  Whenever  an  issne  of  fact  is  presented 
bv  the  pleadings,  the  county  judge,  upon  the  application  of  either  party, 
shall  order  the  clerk  to  issne  a  venire  for  a  special  trial  jnrv  to  be  sum- 
moned for  the  day  fixed  by  the  court  for  the  trial  of  smq.  cause,  etc" 
It  went  on  to  provide  for  summoning,  and  challenging  the  jurv :  thatthft 
pleadins:^  bo  verified,  and  the  proceedings  not  therein  provided  for,  be 
regulated  by  the  civil  practice  act  so  far  as  applicable. 

^  117S.  On  the  trial  of  any  proceeding  for  any  forcible  en- 
try or  forcible  detainer,  the  plaintiff  shall  only  be  required  to 
show,  in  addition  to  the  forcible  entry  or  forcible  detainer 
complained  of,  that  he  was  peaceably  in  the  actual  possession 
at  the  time  of  the  forcible  entry,  or  was  entitled  to  the  posses- 
sion at  the  time  of  the  forcible  detainer.  The  defendant  may 
show  ia  his  defence,  that  he  or  his  ancestors,  or  those  whose 
interest  in  such  premises  he  claims,  have  been  in  the  quiet 
possession  thereof  for  the  space  of  one  whole  year  tc^ther 
next  before  the  commencement  of  the  proceedings,  and  that 
hii  interest  therein  is  not  then  ended  or  determined ;  and  such 
showing  is  a  bar  to  the  proceedings. 

SUt.  186'>-66. 770,  g  9. 

Possessioa  of  plaintiff:  8  OaX,  499;  15  Oal.  315;  16  Oal.  107;  20  Gal.  45, 
83;  2J  Oal.  526:  27  Cil.502;  2}  CjiI.  170, 137 ;  38  Oal.  530;  31  Oal.  53;  38  Oal. 
619, 693;  39  Oal.  66o;  40  Oal.  351. 

Force :  4  Oal.  178;  6  Oal.  61 ;  15  Oil.  315 ;  23  Oil.  527 ;  29  Oil.  377 ;  31  Oal . 
122;  32  OaL  340:  33  Cil.  676. 693. 
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"What  defendant  in  forcible  entiy,  eta,  may  show :  23  CaL  381 ;  27  Gal. 
068;  as  CaL  172;  31  Gal.  |B7:  36 Cal.  »0:  38  Gal.  619. 

Wbat  tenant  may  show:  8  Oal.  682:  21  Gal.  308;  25  GaL  35;  84  Cal.  265; 
36  Gal.  863. 


^  1173.  When,  upon  the  trial  of  any  proceeding  under  this 
cb^ipier,  it  a^pKMura  from  the  eTidence  that  the  defendant  has 
been  guilty  of  either  a  forcible  entry  or  a  forcible  detainer,  and 
other  than  the  offence  charged  in  the  complaint,  the  judge 
must  order  that  such  complaint  be  forthwith  amended  to  con- 
form to  such  proofs.  Such  amendment  must  be  without  any 
imposition  of  tenoB.  No  continuance  must  bo  permitted  upon 
aOGonnt  of  such  amendment,  unless  the  defendant,  by  affidavit 
filed,  flhowB  to  the  ^sfl^ction  of  the  court  good  cause  therefor. 

Stat.  186.)-«6.770,S18. 
32  GaL  340;  33  Cal.  410. 

IT^  If,  upon  the  trial,  the  Terdict  of  the  jury  or  the 
findi^^^^  court  is  in  favor  of  the  plaintiff  and  against  de- 
fendant, th^S^i^^ust  thereupon  enter  judgment  for  the  res- 
titution of  the pie&g'S^^The  jury,  or  tiie  court,  in  case  the 
proceeding  is  tried  withoo^^f^^^^^ust  also  assess  the  damages 
occasioned  to  the  plaintLIT  by  th^i||^|{|bl6  entry  or  detainer,  or 
in  case  of  rent  unpaid,  Qie  amount  ofr6l^64li£n  due,  and  there- 
upon judgment  against  the  defendant  fo^&;^e  times  the 
amount  of  such  damages  or  rent,  as  the  case  mayoe^^ownd 
or  assessed,  must  be  entered.  ^^^ 

Stat.  1865.66.  771.  $  12. 

Restitution :  10  Gal.  211 ;  19  Gal.  375 :  39  Gal.  287. 

Rent  due:  17  Gal.  566;  20  Gal.  232 ;  21  Gal.  55;  37  GaL  568 ;  40  CaL  246 

Damages :  2  Gal.  527 ;  31  Gal.  467. 

Tkeble  dtunagea;  4  Gal.  412;  6  GaL  63,  169;  15 Gal.  149;  23  GaL  375;  25 
CaL  264. 

4  1175,    The  comjplaint  and  answer  must  be  vended, 

4  1176.  An  appeal  taken  by  the  defendant  does  not  stay 
proceedings  upon  the  Judgment  unless  the  county  judge  ao 
directs. 

f%fe  6 1166  and  note. 
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^  1177.  Except  as  othi;rwifle  provided  in  Una  chapter  the 
provisions  of  Part  n,  of  this  code,  are  applicable  to,  and  oon- 
stitate  the  roles  of  practice  in  the  proceedings  mentioned  in 
tins  chapter. 

Tide  note  to  k  IITL 

$  1178.  The  provisions  of  Part  II,  of  this  code,  relaliveto 
nev  trials  and  appeals  except  in  so  far  aa  thej  are  inconsistent 
with  the  provisions  of  this  ch^ter,  apply  to  the  proceedin^i 
mentioned  in  this  chapter. 

[An  Act  to  amend  an  Act  entiHed  "An  Act  coneemxng  ForoBbie 
Mvtries  and  UnUjocful  Detainers,  and  to  repeat  aU  other  Act$ 
on  the  same  subifect  "^Approved  AprU  37, 1863.  Approieed 
march  11, 1872--tooX;  qj^ect  thirty  days  after  passage. 

Section  1.  Section  nine  of  said  Act  is  hereby  amended  so 
as  to  read  as  follows : 

Seo.  9.  Upon  filing  with  the  conniy  clerk  of  the  premier 
county  a  complaint  duly  verified,  the  clerk  shall  at  the  reqnesi 
of  the  plaintiff  or  his  attorney,  issue  a  summons  thereon  di- 
rected to  the  defendant,  requiring  him  to  appear  and  answer 
in  said  action  within  three  days  after  service  of  summons. 
The  summons  shall  be  served  by  delivering  a  copy  thereof 
upon  the  occupant  of  the  premises  described  in  the  complaint, 
0^  by  leaving  such  copy  on  the  premises  in  a  conspicuous  place. 
Any  demurrer  or  other  objection  filed  before  answer  may  be 
heard  on  one  day's  notice,  and  a  copy  of  any  pleading  filed  by 
the  defendant  shall  be  served  on  the  same  day  on  the  plain- 
tiff or  his  attorney.  If  the  demurrer  be  filed  on  the  day  for 
answering  it  shall  be  heard  at  once,  or  not  later  than  10  o'clock 
A.M.  of  the  next  day.  If  the  demurrer  be  overruled,  the  de- 
fendant shall  answer  on  the  same  day.  If  it  be  sustained,  the 
plaintiff  shall  file  an  amended  complaint  within  three  days 
thereafter,  and  the  defendant  shall  answer  the  same  within 
three  days  after  the  service  upon  him  or  his  attorney  of  a  copy 
of  the  same.  The  answer  shall  be  verified,  and  shall  contain 
a  specific  denial  of  each  material  allegation  of  the  complaint. 
At  10  o'clock  A.  ic  on  the  day  after  the  expiration  of  the  time 
>rithin  which  the  defendant  should  answer  the  original  com- 
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plaint  of  plaintiff,  the  county  judge  shall  attend  at  the  conntjr 
oourtroom  and  open  court ;  and  if  the  defendant  shall  have  failed 
to  answer  or  demur  to  the  complaint,  he  shall  upon  satisfactory 
proof  thereof,  order  such  judgment  as  shall  bo  just  in  th« 
premises.    If  the  defendant  shall  have  answered  or  demurred, 
the  judge  shall  set  a  day  for  the  trial  of  the  action,  which  shall 
be  within  not  more  than  two  weeks  from  the  day  of  service  of 
tiie  summons.    If  a  jury  shall  have  been  demanded  in  wTiting, 
he  shall  order  the  clerk  to  issue  a  venire  for  a  special  trial 
jury  to  be  summoned  for  the  day  fixed  by  the  court.    The 
Jury  shall  be  summoned  in  the  same  manner,  and  possess  the 
qualifications  and  be  subject  to  the  same  challenges  as  provided 
ill  section  tweuty-oight  of  an  Act  entitled  an  *'  Act  concerning 
Grand  and  Trial  Jurors,"  approved  April  twenty- seventh, 
eighteen  hundred  and  sixty-three.    AU  proceedings  other  than 
the  trial  of  the  cause  may  be  heard  in  chambers  or  in  open 
court.    If  a  jury  be  demanded,  the  demand  shall  be  in  writing, 
filed  at  the  time  of  the  issuance  of  the  summons,  if  demanded 
by  the  plaintiff,  or  at  the  time  of  filing  the  answer  or  demurrer^ 
if  demanded  by  the  defendant,  and  shall  specify  the  number, 
not  less  than  three,  demanded.    If  the  parties  disagree  as  to 
the  number  of  the  jury,  the  Court  shall  determine  the  same. 
The  demand  in  all  cases  shall  be  accompanied  by  the  proper 
jury  fee,  otherwise  a  jury  trial  tihaU  be  deemed  to  have  been 
waived. 

See  new  $  llT9  in  appendix. 
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TITLE   IV. 

OP  THE  ENFORCEMENT  OP  LIENS. 

Owlvter     I.    Liens  m  gbkbbal. 

II.    Liens  of  iieohanxcs  and  otbsbs  upon  B3&\l 

PBOPEBTY. 
HI.     CXBTAXN  LIEN'S  FOB  HALABTKB  AND  WA0E» 


CHAPTER  I 

LIENB  IN  GENEBAL. 

SxcmoN  1180.    Definition  of  lien 

$  1180.    A  lien  is  a  charge  imposed  upon  specific  property, 
by  which  it  is  uuule  security  for  the  performanee  of  an  act. 
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CHAPTEB  IL 

LIEN»  OF  MECHANICS  AND  OTHEBS  UPON  BEAL 

PBOPERTY. 

BxcnoN  1183.    Wliat  laborers*  contractors,  etc.,  majr  have  liens 

-apon. 

1184.  Liens  for  gvading  and  fiUing  lota  and  streets. 

1185.  What  interest  in  tlie  land  subject  to  tlie  lien. 

1186.  Effect  of  liens. 

1187.  Claim  of  Hen  to  ho  tded  In  recorder's  office 

11^.    liens  upon  two  or  more  pieces  of  property.  Amount 

due  from  each  to  be  designated. 
1189.    Claim  to  be  recorded.    Fees  of  recorder. 
\  1190.    Time  of  contimiance  of  lien. 

1191.  Service  of  summons  by  publication. 

1192.  Snb-Gontmctors,  who  axe  and  when  paid  out  of  pro* 

ceeds  of  sale. 
1199.    Oosto. 

1194.  Court  to  declare  rank  of  liens. 

1195.  Execution  for  deficit. 

119G.    Actions  for  separate  liens  m^  be  Joined,  when  and 
how» 

1197.  Lien  does  not  ifl&pair  ri^t  to  proceed  for  vecovery 

of  the  debt. 

1198.  Boles  of  practice. 

1199.  New  trials  and  a^vpeals. 

$  li^J^^^rery  person  performiog  labor  upon,  or  furnish- 
ing materiallNt^e  used  in  the  constniotion,  alteration  or  re 
pair  of  any  minin^ij)^,  building,  wharf,  bridge,  ditch,  Hume, 
tunnel,  fence,  machinelN^^ulroad,  wagon  road,  aqueduct  to 
create  hydraulic  power,  or  fm^^her  structure,  or  who  performs 
labor  in  any  mining  claim,  has  ^^ii^poD  the  same  for  the 
work  or  labor  done  or  materials  f umis^^^xveach  respectively, 
trhether  done  or  furnished  at  the  instance  ol^ii^wner  of  the 
building  or  other  improvement,  or  his  agent,  bti^fti^i^are^aie 
anwunt  of  such  liens  must  not  exceed  the  cunowU  wlmt^Jhe 
owner  tpould  be  otherwise  liable  to  pay, 
0, 0.  p.— J 


f  11S4.  Anj"  person  nho,  at  the  request  of  the  owner  of 
iny  lot'in  anj  incorporated  citj  ot  town,  gradea,  fllli  in  or 
otfaetwise  improTes  the  aiaae,  or  the  street  in  front  of  or  ttd- 
Jotning  the  tiune,  has  e,  hen  npon  an<A  lot  for  his  work  done 
imd  nuteriak  (umiBbed. 

BtBt.  lu;-«t,Mll^  I «,  added  the  wordi  "in  tnAing.  auiii«  In,  or  othar- 
wiu  impiotiDf  thfi  ume ;  uid  ftll  tb4  pTDrloiona  of  tbls  h!(  nvpaotlBV 
the  secariof  ftod  coforciiiff  ot  mv:)utaUm'  Uaoa  alull  applf  ttaaiwto." 

j^lBO.    The  Und  npon  wliich  on;  bnilding.  improrement 

or  a^nngea  congtimcted,  together  with  >  convenient  apac* 
'  iiliiiiil  lliii  miii1l>njiiiii  much  ax  may  be  required  for  the  conve- 
Bient  Dse  and  oCcufSdvi^liereof,  ia  al^o  subject  to  the  Jieiu, 
if  ■(  the  time  the  work  in^Mimmenced  or  the  materisla  for 
Uie  same  bad  commenced  to  beiSMigbed,  the  land  belonged 
to  the  person  who  caused  ssid  building^hfimveioent  or  etrue- 
tare  to  bo  conatmcted,  altered  or  r^oire^ ;  bu^K^n^  person 
owned  lega  than  a  fee  simple  eatate  in  such  land,  I  liiiiHwilMils 
interest  therein  is  snbjeot  to  such  lien-  ^^ 


U»  Totda  "  uA  In  epm  tDsli  latfet  k  a 
Idat  UkhoI  lIH  MSMI  Us  iMit  then- 
liM^bBHotMHt  ud  kjigMUni. 


^•bi^diu  or  <i^rlmpTOT«i 
wUhia  Uili«aa«  aftnba  has 
a»lsD«Rurr»«intlWTeDt  t 

tba  lA,  Mgc*4iBC  t»llu  t*nu 


^  11S6.  1%e  liens  provided  for  in  ibis  chapter  ore  preferred 
to  any  lien,  mortgage  or  other  encumbrance  wh^ch'  may  haye 
attached  subsequent  ibo.the  time  when  the  building,  improye^ 
ment  or  structure  was  commenced,  work  done,  or  materials 
were  commenced  to  be  furnished ;  also,  to  any  lien,  mortgage 
or  other  encumbrance  of  which  Vie  lien  holder  liad  iw  notice^ 
and  which  was  unrecorded  at  the  time  the  building,  improvement 
or  structure  was  commenced^  'itorj^  done,  or  the  materials  were 
commenced  to  be  furnished. 

Stat.  1867-^,  58&  %  3,  inserted  the  words  "upon  any  land  or  mining 
daim," between  "chapter"  and  '* are  preferred;"  also  between  "at- 
tacbed  "  and  "  subsequent  j;  "  also  added  the  words  "  anil  all  liens  created 
by  this  a6(npon  any  Duildins  or  other  improrement,  shall  be  preferred 
to  all  prior  liensi,  mortig^acres  or  other  incumbrances  upon  the  land  upon 
which  said  building  or  other  improvement  shall  have  been  constructed, 
or  situated,,  when  altered  cr  repaired;  and  in  inforcing  snch  li^n,  such 
building  or  other  improvement  may  be  sold  separately  from  said  lund ; 
and  when  so  sold,  the  pnrehaser  may  remove  the  same,  within  a  reaaozt- 
able  time  thereaiter.  not  to  exceed  tnirt-y  diiys,  upon  the  payment  to  the 
owner  of  the  land  of  a  reasonuble  rent  for  its  use  from  the  date  of  his 
^rchase  to  the  time  of  removal.  Provided.  Uiat  if  such  removal  be 
yievented  by  lecsl  prooeedings,  the  thirty  days  shall  not  befjrin  t<i  ran. 
mitil  the  final  determination  of  such  proceedings  in  the  court  of  first 
resort,  or  in  the  appellate  court,  if  appeal  be  taken." 

7  GaL  576;  13  Cal.  96;  13  Cal.  370;  23  Cal.  203, 9^;  39  OaL  116. 

1187.  Every  original  contractor,  within  sixty  days  af^r 
ttte^^mpletion  of  his  contract,  and  every  person,  save  the 
originar^tractor,.  claiming  the  benefit  of  this  chapter,  must, 
within  thmjI^ayB  after  the  completion  of  any  building,  im^ 
proYement  or^l^toture,  or  after  the  completion  of  the  alter- 
stion  or  repair  theS^>f,  or  the  perfc^rmanee  of  any  labor  in  a 
Boning  claim,  file  wifl^he  county  recorder  of  the  county  -in 
which  such  property,  or  s!^e  part  thereof,  is  situated,. a  claim* 
oomtaining  a  statement  of  hi^i^mand  after  deducting  all  just 
cr^ts  and  of^ts,  with  the  na)^A  of  the  owner  or  i-epnted 
owner,  if  known,  and  also  the  n9>m^|f  tho  person  by  whom 
he  was  employed,  or  to  whom  he  furnisiSdthe  materials,  wvOi. 
a  statement  of  the  terms;  time  given  and  cohiidionsof  his  con- 
trax}ty  and  also  a  description  of  the  property  to  oS^argod  with 
the  lien,  sulftQient  for  identification,  which  claim  m^^^  veii- 
fied  by  thQ  oath  of  himself  or  of  some  other  person^i^^  his 
contract  or  any  part  thereof  is  in  writing,  a  copy  of  such 
ing  must  be  filed  wWi  and  made  part  of  his  claim, 

'%tat.  1887-69.  989,  %  5,  substantially  the  same,  omitting  words  in  italics: 
aUo  substituting  for  "ever/  paraoiT*  tha  same  worda  substituted  there- 
in in  %liiii  and  uoU ;  alao  lasertiag  "  troa  "  befora  "  atatemeut." 


29  0*1.883. 

Filing:  lOaLlSS. 

Items:  11  CaL  4^;  16  Gal.  142}  17  CaL  T28. 

Payments  and  offsets :  29  Gal.  288 ;  WOal.  11&, 

Deacriiytion :  8  GaL  63 ;  23  Gal.  20& 

$  1188.  In  eycrj  case  in  which  one  claim  is  filed  against 
two  or  more  buildings,  mining  claims  or  other  improvements 
owned  by  the  same  person,  the  person  filing  such  claim  must, 
at  the  same  time,  designate  the  amount  due  to  him  on  each  of 
such  buildings,  mining  claims  or  other  improvements,  other- 
>visc  the  lien  of  such  claim  is  postponed  to'  ot^er  liens.  ThQ 
lien  of  such  claimant  does  not  extend  beyond  the  amount  des- 
ignated, as  against  other  creditors  having  lieos  by  judgment, 
mortgage  or  otherwise,  upon  either  of  such  buildings  or  other 
improvements,  or  upon  the  land  upon  which  the  same  are 
situated. 

Stat^  1867-6S,  5&9,  §  7,  sabstantially^  the  same,  insertiag  "  joint "  between 
"  such  "  and  "  claim ;"  also  adding  the  words:  "  Pnvidfid,  that  no  joint 
claim  shall  be  filed  upon  two  or  more  buildings,  unless  they  ore  contDg* 
uous  to  or  adjoining  each  other." 

$  1189.  The  recorder  must  reoocd  the  -claim  in  a  book  kept 
by  him  for  that  purpose,  wliich  record  miist  be  indexed  &« 
deeds  and  other  conveyances  are  required  by  Jaw  to  be  indexed,, 
and  for  which  he  may  receive  the  same  fees  as  arei.  allowed  by 
law  for  rocordiag  deeds  and  other  instrumental 

Stat.  1867*63,  £69.  §  6,  same  in  subelanoa 

$  1190.  No  lien  provided  for  in  this  chapter  binds  any 
building,  mining  claim,  improvement  orstmcturet  for  a  longer 
period  than  ninety  days  after  the  same  has  been  filed,  unlesff 
proceedings  be  commenced  in  a  proper  court  within  that  time 
to  enforce  the  same ;  or,  if  a  credit  be  given,  then  ninety  days 
after  the  expiration  of  such  credit ;  but  no  lien  continues  in 
force  for  a  longer  time  than  two  years  from  I3i©  time  the  work 
is  completed,  by  any  agreement  to  give  credit. 

Stat.  1^67-^3,  533,  §  8,  re;»d  "  unless  suit  be  brought "  instead  6f  "  n»- 
es3  prooeadiii^s  be  coameneed.'* 

^  11 J 1..  If  servica  of  summons  be  made  by  publication, 
th3  tima  of  publication  where  the  defendant  resides  out  of  or 
U  abiaat  from  the  stite,  or  for  any  other  cause  cannot  be 
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served  perBoniilly,  need  be  but  once  a  week  for  four  successive 
weeks. 

vide  g  1196  and  note. 

U9^  All  persons  entitled  to  liens  on  the  structure  or 
imptovement,  except  those  who  contracted  with  the  owner 
ibereo^^re  sub-contractors ;  and  the  court,  in  the  judgment, 
must  diraet  the  amount  due  sub-contractors  to  bo  paid  out  of 
the  prooeeo^f  sales  before  any  part  of  such  proceeds  are  paid 
to  the  contra^br. 

Fufe  S  1196  ftttdlbte. 

$  1193.  The  coa|t  may  also  allow  as  part  of  the  costs,  the 
moneys  paid  forfilin^^d  recording  the  lien  and  a  reasonable 
attorney's  fee  in  the  disqj^t  and  supreme  court. 

Vide  §  1196  and  note. 

(  1194:.  In  every  case  inl^ch  different  liens  are  asserted 
against  property,  the  court  in  fl|e  judgment  must  declare  the 
rank  of  each  lien  or  class  of  liens^l^d  the  proceeds  of  the  sale 
of  the  property  must  be  applied  to\|^h  lien  or  clasb  of  liens 
in  the  order  of  its  rank. 

TTde  §  1196  and  note. 

^  1195.  Wlienever,  on  the  sale  of  the  ^perty  subject  to 
tlie  lien,  there  is  a  deficiency  of  proceeds,  ji^gment  may  be 
docketed  for  the  deficiency  in  like  manner  and  ws^  like  effect 
as  in  actiony  for  the  foreclosure  of  mortgages. 

Vkis  g  line  aad  note. 

$  HOC.  Any  number  of  persons  claiming  liens  ma^oin 
in  the  name  action,  and  when  separate  actions  are  comme^^ 
the  court  may  consolidate  them. 

Stat.  1867-6S,  589,  8  10  read: 

"  First— Suits  to  enfaroe  the  liens  created  by  this  aot.  except  those 
under  sectionflfteen.Dhail  bo  brought  in  tlie  district  courts;  and  the 
pleadings,  pracesa.  praotico  and  otioer  proceddinejs  shall  bo  tha  samo  aa 
rn  otlier  c.isss;  provuled,  that  whero  service  oi  summons  may  bo  made 
nadar  th3  Praotico  Act  bj  pablicatiou,  t'ao  titno  of  publication,  wuere 
the  defendant  resides  out  of,  or  is  absjnt  from,  the  state,  or  for  any 
other  cause,  can.iot  be  personally  served,  ueod  ba  but  onooaweek  for 
four  sncoe<*aivo  weeks,  and  the  time  for  answevinjf  shall  expire  when 
Buoh  pabIica*,ion  is  complete,  and  if  noansweroif  such  defendant  is 
thsn  filed,  hia  default  maybe  entered;  a.nd,  provliJed,  that  the  court  may, 
in  its  discretion,  in  all  oases  under  this  a-ct.  instead  of  ordernjr  publi- 
cation, or  may  after  publication,  appoint  an  attorney  to  appear  for  th« 
non-resident,  absent,  or  concealed  defendant,  and  conduct  tae  proceed- 
ing^ on  his  part. 

^'  Second— In  ease  the  proceeds  of  any  sale  under  this  act  shall  bo 
inanfflsjieat  to  pay  all  liea-holdera  under  it,  the  liens  of  all  persons  other 


t^io'-  Nothing  contained  in  this  chapter  c&n  be  constmed 
to  ii^itk^r^ect  tlio  ngbt  of  an; peraoa  lo  nhom  anjr.debt 
ma;  be  du^C^jtorli  done  or  matemlsfumiBhed  to  moinUin 
u  personal  flctioii7!HfCOver  Buch  debt  againat  the  peraoii  liable 
therefor ;  and  the  pereok<4|iiiigiDg  auch  pcraonal  actioQ  may 
tato  out  aji  attechmeot  thorefSh^JotwitLatajidiiig  his  lien ,  and 
in  bin  affidavit  to  procure  no  attactt^^nt,  need  not  atate  that 
hisdcmind  isnoteecnred  b</  alien  ;  buntauudgment,  if  iiny 
obt&iDod  bj  tho  plaintiff  in  such  personal  aaBta^annot  be 
construed  to  impair  or  merge  mi;  lien  beld  b;  plainDlBijjnder 
this  chapter.  ^^S 

'BTaL  [WT-^ffD,  f  13.  addtd  tbe  words,  "prcwltlvl.  only  thnt  AnrmwHr 
ootfKCDd  on  Biid  judgment  ehutl  bs  orodiifld  on  the  Amount  clBimtd 
Biuler  PDobliea  la  anr  Action  bron^bt  to  enfonjoibo  Hms.  kodoooni- 

l«  Cal.  1(2. 

f  1109.  Except  aa  otherwlae  provided  m  ttus  chapter,  the 
proTi^ons  of  Port  II  of  tJiia  code  are  applicable  to  and  conatl- 
tutc  the  rules  of  pnwtice  in  tbe  proceedings  mentionftd  in  this 
chapter. 

$  1190.  Tbfl  provisionB  of  Part  11  of  this  code  reUyye  to 
newiviih  and  appeals,  except  in  so  far  aa  theysM  incon5islcnt 
vrith  tlw  pt'ovtsions  of  thia  c)iap|«r,  appl;  to  the  prooeediug* 
mentioned  in  this  chaptar. 
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in. 

CBRTAIN  UENS  FORSALABIES  AKD  WAGES. 

ftHnoHiaM.   Oartato  pcwom  proJensAoeditowi  <iiiiiBttiiilf nwiiit 
of  pcoperlgr  is  made. 
1206.   SuDfi,  against  estates. 
ia06.   Same,  in  cases  of  ezecoftfon  or  aHaeliiBevt 

190^  In  all  assignmeiitB  of  property,  made  "by  any  per* 
flon\b  trustees  or  assignees,  on  acooont  of  the  Inability  of  the 
persov^^^  the  time  of  the  assigmnent,  to  -pay  hisdebte,  or  in 
proceedmka  in  insolvency,  the  wages  of  the  miners,  mechanics, 
salesmen,  s^mintB,  clerks  or  laborers,  employed  by  fmach.  per- 
son, to  the  aDMint  of  one  hundred  dollars,  and  for  services 
rendered  within  a||ty  days,  are  preferred  claims,  and  mmst  be 
paid  by  snch  tmsteel^r  asugnees  before  any  other  creditor  or 
creditors  of  theassii 

Btat.  1867 -as,  213,  S 1,  sabiSlfenlSaBy  ibe  «aine,  bnt  ui«eited  tho -words 
'whether  real  or  persenal,  whflk  shall  hereafter  be,**  between  "  inep- 
•rty"  and  **  made ; .'  also  the  wox^Lf'or  chartered  oompany,  or  oorpor»- 
iSon,  or  by  any  peiaon  or  peraoas  owAc  or  leasing  real  or  personal  prop- 
«cty,*' between ''person'*  and  "to  trk|eee:"  also  "forty"  ittstes4«f 
"  Bixtjr  also  the  worde  "gotd  eoim  of  t«^.  8.^  after  deUars. 

f  IMS.  In  case  of  the  death  of  an^employer,  the  -vvaget 
of  each  miner,  meehanie,  salesman,  clerk,  sb^vont  and  laborer, 
for  services  rendered  within  the  forty  daj^  ne^i  preceding  tha 
death  of  the  employer,  not  exceedinjg  one  hm^ed  dollars, 
rank  in  priority  next  after  the  fnneral  expen8es,^Kpen8es  of 
Ihe  last  sickness,  the  charges  and  expenses  of  adm^^tering 
upon  the  estate,  and  the  4dlowanoe  to  the  widow  an<^|afant 
children,  and  most  be  paid  before  other  claims  i^gainsNl^e 
estate  of  the  deceased  person. 

vuuiua    . 

Stot.  19C7<4I,  VX,  %  t,  snfastantially  the  same,  bat  inserted  "  gold  coin  of 
the  IT.  S.*'  after  "  detUtrs ; "  also  '>roraea"  between  "  paid  "  and  "before  ;'* 
also  **aU'*  before  "other  claims ;"  also  added  the  words:  "Pratidei,  this  act 


•hall  in  no  way  affoot  the  homestead  or  other  property  exenmted  by  law 
fkom  forced  sale  in  payment  of  debts,  er  any  mortgage  or  ^ —  * — <-<i- 
«iMained  on  the  propcvliy  of  the  deceased  before  his  death. 


l^aOB.  Ineamsof  eiecnlfonfl,  attadiraente,  sndwritBof  a 
BimAf  nature,  issued  against  any  person,  minerB,  iDCchaiiica> 
BtdeBmd^BerTBiib,  cl^ka  and  hbnran,  wfto  luTe  e:Bama 
against  tb^^endsnt  for  lulior  done,  may  give  nodoe  ef  their 
claim,  sod  trauiount  thereof,  nrom  to  bf  tbe  peAon  makinR 
the  claim,  to  th^ifficcr  executing  citiiet  of  such  vrilB,  at  any 
time  befura  tbe  aon^  ulo  of  pn^erty  teried  on  ;  and  Bncb 
offlners  mnst  p»j  to  etto  perBOns,  out  of  the  prceceda  of  the 
Bale,  tho  amonnt  each  i^otitlcd  to  receive  for  Berrice*  ren- 
dered ivlthin  the  for^  dsjitoeit  prcetdlng  the  levy  uf  the 
irrit,  □ottsceediogono  himdieSidollacs.  If  any  or  all  of  tbe 
claims  Eo  prcaentod,  and  claimin^irefercuec  under  Uub  bm- 
tiuu,  am  disputed  by  either  the  debtJlwir  creditor,  the  pereOD 
prewjutiug  the  Banui  mni^t  coounence  ai^l^iun  vitbia  ten  days 
for  tho  rt'corcry  thereof,  and  mnat  praoeciTlB  liia  action  with 
duo  diligence,  or  be  fbreuer  barred  from  any  iltoi  of  priority 
of  payment  thereof;  hut  in  casu  action  is  rendeNd  neccstary 
by  llic  act  of  either  debtor  or  creditor,  and  judsn^'tho  had 
fur  the  ehiiut,  or  any  part  thereof,  cacrymg  costs,  tu^osts 
tuiblo  therein  arc  likewise  a  piefen^  thiio,  vith  tfaoAma 
nmk  as  the  original  '■'"''"  ^ 


TITLE    V- 

OV  COJSTEXFTB. 

BBaatfK  1209.    'Whst.aetS'Or  omis^oiis  are  ^ontemifta.' < 

1210.  Re-enti7  ott  property  after  eviction, wlien  a  contempt; 

1211.  Aco&tempt  CDmmitted  iB  tbo  preeenee  of  tbe  court 

xnaj  be  pmiiahed  cammorily.    Wlien  not  80.<oom- 
xoitteA,  an  affidavit  or  atsleaMsik^^aU  lie  made. 

2212.  A,  WMitaak  of  Jittaekmemt  vaaff  iaaae  or « notice  to 

jBbow  caratse. 

2213.  Bail  nuy  bejpsreiihj^^eBBOM  atreated  under  soch 

warrant. 
i21i.    fiberifTmnsti  qpoa  executing  tbe  'wsorant,  airest  And 

detain  the  person  until  discharged. 
i2ys.    Bail  bond,  foun  andeonditiozia-Qf. 

1216.  OiBcer  must  xetnm  varrant  and  jindextaking.  If  any. 

1217.  Hearing. 

1218.  Jadgment  And  penalty,  if  goitty. 

1219.  If  the  contempt  la  the  omission  to  perform  any  act, 

thejpeCBonmay  be  Inqprisoned  until  perforJaiance. 

1220.  K  a  party  fail  to  appear,  proceedings. 

1221.  lUness  sufficient  cause  ior  non-appearance  of  party 

arrested.    Confinement  under  airests  for  contempt. 

1222.  Judgment  and  ordersia  Auch  «a8es  £nal. 

.  ^  1.909.  (^  4c^0-)  The  following  nets  «or<»miaaiaDB,in  respect 
tOACoiirt  of  Juatioe,  or  proceedings  therein,  are  contempts  of 
ihe  auiliority  of  the  •courts 

1.  Piaorderlj,  <soniiemptuotis  or  insolent  bebaTlonr  toward 
ihe  judge  while  holding  the  court,  tending  lo  intcrrupii  the 
due /Course  of  a  trial  or  other  Judicial  jsrocceding. 

2.  A  breach  of  the  peaee,  boisterous  conduct  or  violent  dis- 
torbaxkoe,  textding  to  interrupt  the  due  coorse  of  a  trial  or 
other  judicial  procc^dir^g. 

8.  MisbehaTiour  in  office,  or  €ther-\vilfuliK}0ect  or  violation 
of  duty  by  an  Attorney,  ooun&el,  cleric,  aheriff,  ooroner  orother 
I^erson  af^ixitedor  elected  to  perform  a  judicial  or  ministeriai 
ficrvice. 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court 
by  a  party  toan  action  or  special  proceeding. 
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6.  Disobedience  of  anj  lawful  judgmeat^  0!rder  or  proeess  of 
the  court.  .  .    .    .  .  - 

6.  Assaxmng  to  be  an  officer,  attorney,  coims^  oi  aeoari, 
and  actings  as  such  'without  mutborify. 

7.  Rescuing  any  person  or  property,  in  the  custody  of  an 
officer  by  yiftue  of  an  order  or  process  of  such  court. 

■ .  8.  Unlawfully  detaining  a  witness  or  party  to  an  action  while 
going  to,  remaining  at  or  returning  from  the  ooart  where  the 
action  is  on  the  calendar  for  trial. 

9c  Any  other  unlaxrfui  interference  nitfa  tiie  prooesB  orpro* 
ceedings  of  a  court. 

10.  Disobedienee  of  asxtbpoDa  duly  served,  or  refusing  to 
be  sworn  or  answer  as  a  witness. 

n.  When  summoned  as  a  juror  m  a  court,  negfectfitig  to  at* 
tend  or  serve  as  such,  or  improperly  conyersing  with  aparfy  to 
an  actiiHt  to  be  tried  at  such  court,  or  with  any  other  person,  m 
relation  to  the  merits  of  such  action,  or  receiving  a  oommnni* 
cation  from  a  party  or  other  person  in  respect  toit,;^wiiiioat 
immediately  disclosing  the  same  to  the  court. 

12.  Disotiedience,  by  an  inferior  tribunal,  magistrate  or 
officer,  of  the  lawful  Judgment,  order  or  proeess  of  a  superior 
court,  or  proceeding  in  an  action  or  special  proceeding  con- 
trary to  law,  after  sueb  action  or  special  proceeding  is  removed 
from  the  jurisdiction  of  such  inferior  tribunal,  magistrate  or 
offi^r.  Disobedienoe  of  the  lawful  orders  or  prooesa  of  a 
judicial  officer  is  also  a  contempt  of  the  aathority  of  vofibk 
officer^ 

8t«t.l8AI»lM,.s«B4:  "The  ft>gotriiig.aoteoromiiwiAniKiih|il>h»  daemed 
to  be  contempts: 

**-l8t.  £>i9ordiMly.ooatefii|>t«ioiM.ormBoleot  Dehavkmrtownds'tbe  jnd«» 
whilst  hoidinff  court,  or  engaged  in.  hia  jodiciml  datie&at  ciuvtnbors^  or 
to'Waitimwf  ercedorarbitrator?  whilst  sitting  on  a  ref^renCeor  arbitrauoo,' 
tending  to  interrtipt  thcduecaarse  of  atrial,r«ieBeace  or  ulKtiBKtiiMWor 
other  jixdiciat  proceeding: 

"'2d.  Abreacbottbepaaoe,boi8t6r(M]&eoiidiict,  orvwIeatdiatarbanoeiA 

Sresenco  of  thecourt,  or  it& immediate  vicinity,  tending  tainterrmpt  thtt 
no  coorso  of  atria),  or  other  judiciai  proo«eaog; 
'^  3d.  Dif^obediottce  or  re8i8tanG&  ta  any  lawful  vrit^  ordor,.  mla  or  pco- 
eess,  issued  by  the  eourt  or  judse  at  chambers : 

"'  4th.  Disobedience^)^  asobpouu  dtdj-serced.  or  letliaiiic  to  beswoxtt 
or  answer  as  a  witness ; 

**5th.  Resonini?  any  peeson  mrpioper^  io  th»  eaatody  of  anr  officer,  Vj 
virtue  of  an  order  of  prooess  of  each  court  or  judge  at  chamoenk.*'    ■ 

6uB<DiviBiON  5:  5  Cal.  494 :  7  CaL  181 ;  la Cat  aO;  KQat  SB^ 

Sux^-zrcrisiOK  10:  T  CO.  VX 
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4  1910.  "Every  pdKon  •disiK)sae89ed  or  ejected  from,  or  oni 
t>f,  aay  real  property,  by  ifae  judgment  or  prooesb  of  aoy  court 
of  competent  jurisdiction,  and  who,  not.having  right  so.  to  do, 
ce-entars  in^  or.  upon,  or  takes  posaession  of « any  •such  real 
property,  or  induces  or  procures  any  person  not  having  right 
so  no  do,  or  aids  or  abets  him  therein,  is  guilty  of  a  contempt 
of  ihe  court  by  which  such  judgment  was  rendered,  or  from 
which  such  process  issued.  Upon  a  conviction  for  such  con- 
tempt, the  coortor  justice  of  the  peace  must  immediately  issue 
an  aUas  process,  directed  to  the  proper  officer,  and  requiring 
him  to  restore  the  party  entitled  to  the  possession  of  such 
property,  under  the  original  judgment  or  process,  to  such 
possessiun. 

Stat.  18^.  119,  SI  1  and  2,  aalwUntially  the  same,  inseriin^.b^timta 
"issued"  aad  ''upon  a  conviction"  the  words  "and  shall  be  tried  and 
imnished  therefor,  in  the  same  manner  and  form  as  now  provided  by 
low,  in  oasa  of  oontemiH  not  committed  in  presence  of  the  codrt  or  job- 
tloe  of  tile  peaoe." 

29Cal.«32. 

f  1911.  (^  481.)  When  a  contempt  is  committed  in  the  iif^ 
mediate  view  and  presence  of  the  court,  or  judge  at  chamben, 
it  may  be  punished  summai'ily ;  for  which  an  order  must  1^ 
made,  reciting  the  facts  as  occurring  in  such  immediate  view 
and  presence,  adjudging  that  the  person  proceeded  against  ia 
thereby  gnilty  of  a  contempt,  and  that  he  be  punished  as 
therein  prescribed.  When  the  contempt  is  not  committed  m 
the  immediate  view  and  presence  of  the  court,  or  judge  at 
chambers,  an  affidavit  shaU  be  presenied  to  the  couf  t  Or  JiSge, 
of  the  facts  constituting  the  contempt,  or  a  statement  of  the 
facts  by  the  referees  or  i^bitrators,  cr  otfker  judicial  offioer. 

10aLMB,W7. 

%  1MSL  ($  482.)  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to'bring  the  person  charg:ed 
to  answer,  or,  without  a  previous  arrest,  a  warrant  of  oomui^ 
ment  may,  upon  notice,  or  upon  an  order  to  show  <^u^.be 
srastod;  and minxnti^U  oomoutMOttt  oan  b^  i80iiied.w|th- 
ont  aack  pvevicras  aMMthnw*  t^  «B»war,  oi  floeh  notiM  «r 


f  liUSL^  ($483.)  Wlienerer  &  vamoit  of  fctta/ciimeirt  is  i^ 
msedy  poisoimi  to  this-  title,  Uie  cooxt  or  jndgB  most  direct,  "by 
an  ixidorseme&t'OD  soch  wsuxaat>  that  the  peraoa  charged  may 
be  lei  to  bail  for  his-fl^^peaeaooe,  in^aivamoani  to  be  apeoified 
in  such  indonemeBt, 

Stftt.i8S&,14a'l. 

Stat,  1851^  127,  resd  ;  **^ Whenever  s.  wamoi-tef  titUdtaaeat  i»  issoed 
pursaant  tothifrchapter^tho  court  or  judgcr  shall  direct  wfawthor  thff 
person  charged  may  be  let  to  bail  for  hi»  appeanutcer  upon  the  wmunt^' 
or  detained  in  enstodsr  without  bail  r  and  if  herns/  be  bailedrthe  amount 
in  wbich  he  may  b»  let  ta bail  ;■  the  dire«tion»cureais t]u»Teap«ct  shall 
be  speeifiedin  the  muxaator  indoned  tbureon<"' 

^  l5nL4,  (^4S^)  ITpoiiesecutiag^tl^^raiTaaiofaifiBdinieoC, 
the  sheriff  nmsi  keep  the  peiBOD  ia  eustody,  brings  him  before 
the  court  or  judge,  and  detain  him  tmtil  aa  order  be  made  in 
the  premises,  unless  the  person  arre&ted  entitle  himself  to  be 
discharged,  as  provided  in  the  next  sections 

§  I5S15*  (^iSo.)  When  a.  directioatolet  the  person  arrested 
to  bail  i&  contained  in  the  warrant  of  attachment,  or  indorsed 
thereon,  he  must  be  discfaai^d  from  the  arrc&t,  upon  exccat' 
ing  and  delivering  to  the  oflScer,  at  any  time  before  the  retara 
day  of  the  warrant,  a.  written  undertaldng,  with  twosufScieiit 
BuretiesK  tothe  eficct  that  the  person  arrested  wiU  appettron  fiie 
return  of  the  warrant  and  aUde  the  order  of  iSie  court  or  judge 
thereupon ;  or  they  wiE  pay  a»  may  be  difected,  the«im  speci- 
fied in  the  warrant. 

4  1$^6»  (^486.)  The  officer  moat  retizni  the  warrant  of  ar-' 
rest  and  undertakii^  if  any,  receired  by  him  from  the  pprsoo. 
aiTiested,  by.  the  retam  day  specified  therein. 

$  l$BlTr  (^487.)  When  the  person  arrested  has  been  brought 
up  or  appeared,  the  court  or  judg^  must  proceed  tc  i^Kvestigate 
the  charge,  and  must  hearajiy  answer  which  the  person  arrested 
may  make  to  the  same,  and  may  examine  witnessea  for  or 
against  him,  for  which  an  adjoummeut  may  be  had.from  tinae 
to  time,  if  necessary. 

i  tXJAr  (^  488P.>  Xfpasi  fUe  answor  and  orideooe  taken,  tbe 
sottrt  or  judge  must  ddtenotltio  irlMtiier  the  ponon  proceeded 
^^UQSt  is  goUty  of  th3  coatsmpt  charged,4kadif  litbe  ae^ti^i^lHft 
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that  he  is  guilty  of  the  contempt,  a  fine  may  be  imposed  on 
him  not  exceeding  five  hi^todfed  dollars,  or  he  ma/  be  im- 
prisoned not  exceeding  five  days,  or  both. 

*  "  -  r 

^1919.  ($489.)  When  the  contempt  consists  in  the  omission 
to  perform  an  act  which  is  yet  in  the  power  of  the  person  to 
perform,  he  may  be  imprisoned  until  he  have  performed  It, 
and  in  that  case  the  act  must  be  specified  in  the  warrant  of 
oonunitment. 

(  laao.  ($491.)  When  the  warrant  of  arrest  has  been  re- 
turned served,  if  the  person  arrested  do  not  appear  on  the  re- 
turn day,  the  court  or  judge  may  issue  another  warrant  of 
arrest,  or  may  order  the  undertaking  to  be  prosecuted,  or  both. 
If  the  undertaking  be  prosecuted,  the  measure  of  damages  in 
the  action  is  the  extent  of  the  loss  or  injury  sustained  by  tha 
aggrieved  party,  by  reason  of  the  misconduct  for  which  the 
warrant  was  issued,  and  the  costs  of  the  proceeding. 

4  l«ai.  ($  492.)  Whenever,  by  the  provisions  of  this  title, 
an  officer  is  required  to  keep  a  person  arrested  on  a  warrant  of 
attachment  in  custody,  and  to  teing  him  before  a  court  or 
judge,  the  inability,  from  illness  or  otherwise,  of  the  person 
to- attend,  is  a  su&cient  excuse  for  not  bringing  him  up ;  and 
the  officer  must  not  confine  aperson  arrested  upon  the  warrant 
in  a  prison,  or  otherwise  restrain  him  of  personal  liberty,  ex- 
cept so  far  as  may  be  necessary  to  secure  his  personal  attend- 
^anee. 

'^  1»«!9.  ($  493.)  Ilie  judgtnent  and  orders  of  the  court  or 
"jtidge,  made  in  cases  of  contempt,  are  final  and  conclusive. 

fStat.  1851, 128,  added  the  w(n<d9:  "  The  pimishment  shall  be  by  floe  6e 
by  impriBonment,  bat  no  fine  shall  ezoeed  the  sam  of  fire  hundred  dol- 
Un  and  no  imprisonment  shall  exoe«d  the  peoLod  of  flicedays,  •xoept  as 
inrovided  in  section  489. " 

5<M.4M;7  0al.n9t 
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TITLE    VI. 

OP  THE  VOLUNTABY  DISSOLUTION  OF  COBPOBA- 

TI0N8. 

taonoN  1227.  Hoir  diswlycd. 

1228»  Apidloation,  what  to  oont«&L 

1229.  Application,  how  eigned  and  ToMfied.     , 

1230.  Filjng  application  and  paUlcation  of  notice^ 

1231.  Ol>jeotiOB»  may  be  iUed. 

1232.  Hearing  of  application. 

1233.  Judgment  roll  and  appeala 

^  12W.  A  corporotioii  maybe  dissohred  by  the  eoimty  judge 
of  the  cotmtf  where  its  office  or  principal  place  of  bnsiness. » 
situated,  npon  its  yolmitarj  applieatioD  for  that  pnrpoee, 

Tide  8  I83;^and  not* 
»Gal.l6& 

^  1S98.  The  iqiplieation  mQBi  be  in  writing,  and  mast  set 
forth: 

1.  Thai  at  a  meeting  of  the  atodduddera  or  membexa  ealled 
for  that  porpose,  the  dissolation  of  the  corporation  waa  resolved 
upon  by  a  two-third  Tote  of  all  the  atodLhoIders  or  membenk 

2.  That  all  daima  and  demaadaagainst  the  eorpoxationhaie 
been  aatisfled  and  discharged. 

t^icfe  S 1232  and  noteb 

^  1S30.  The  applicataion  nmat  be  s^ed  by  a  majority  of 
the  board  of  troatees,  directors  or  other  officers  having  the 
management  of  the  affairs  of  the  corporation,  and  mnst  ha 
Terified  in  the  same  manner  as  a  conq^ilaint  in  a  ci?il  action. 

vide  8 123&and  note. 

I  laso.  If  the  jnd^  ia  satisfied  that  the  application  is  in 
conformity  with  this  title,  he  mnst  order  it  to  be  filed  with  the 
iierk,  and  that  the  derk  give  noi  less  than  thirty  nor  more 
than  fifty  days  notice  of  the  apf^catkm,  by  pahUcatum  in  some 
newspaper  pnblished  in  the  oouAty,  and  if  there  are  none  sneh* 
then  by  advertisements,  posted  up  in  three  of  the  principal 
public  places  in  the  county. 

I^»120  and  note. 
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^  lasii  At  any  time  before  the  expiration  of  the  time  of 
publication  any  person  may  file  his  objections  to  theappli- 
cation^ 

Fk&«12U  endnote. 

^  15639.  After  the  time  of  publication  has  expired,  the 
jndge  may,  upon  five  days  notice  to  the  persons  who  have  filed 
objections,  or  without  further  notice,  if  no  objections  have 
been  filed,  proceed  to  hear  and  determine  the  application ;  and 
if  all  the  statements  therein  made  are  shown  to  be  true,  he 
must  declai'e  the  corporation  dissolyed. 

F^del^  1238  and  note. 

^  15833.  The  application,  notices  and  proof  of  publication, 
objections  (if  any)  and  declaration  of  dissolution,  constitute 
the  judgment  roU,  and  from  tlie  judgment  an  appeal  may  be 
taken  as  from  judgments  of  the  county  courts. 

Stat.  1850, 3M),  i  31.  jroad:  "Any  corporation  wishinir  to  dissolve  and 
disincorporate  itself  skall  present  a  petition  to  the  county  iudee  of  the 
eoonty  in  which  the  meeting  of  the  stoddiolders  are  nsaaily  neld,  ao- 
eonpaiued  by  a  certificate  surged  by  its  proper  officers  and  setting  forth 
that,  at  a  (general  or  special  meeting  of  the  stockholders,  called  for  that 

Surpose  it  was  decided  by  a  vote  of  two-thirds  of  the  stockholders,  to 
isincorporate  and  dissolve  the  incorporation.  The  clerk  shall  enter  such 
petition  and  certificate  of  record,  and  the  judge  shall  after  thirty  days 
notice  by  pablicatiou  in  some  newsjpaper  published  in  the  county,  and  if 
there  be  none  such,  then  by  advertiAments  posted  up  in  the  principal 
public  places  in  the  county,  n^roceed  to  consider  the  samd ;  and  if  the 
lud^  be  of  oi^nion  that  such  incorporation  has  taken  the  necessary  pre- 
liminary stops,  and  obtained  the  necessaiy  vote  to  dissolve  itself,  and 
that  all  claims  against  the  incorporation  are  dischaiiged,  he  shall  deolara 
Hvuih  iuooxpoxatioii  dissolved." 
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TITLE    VII. 

OF  EMINENT  DOMAIN. 

SSDZZOH  1237.    Eminent  domftin  defined. 

1238.  Porpofies  for  whioii  it  may  be  exercised. 

1239.  WliatestateB  in  land  maybe  acquired  by  condematiov. 

1240.  FriTate  pxoperty  defined.    Classes  enumerated. 
1211.    Eacts  necessary  to  be  found  before  condenmatiOB. 
1243.    Parties  may  make  location.    May  enter  to  malce  sur- 
veys. 

1243.  Jurisdiction  in  district  court. 

1244.  The  complaint  and  its  contents. 

1245.  Summons,  -wbat  to  contain.  How  issaed  and  serred. 

1246.  Who  may  defend.    What  the  answer  may  show,  and 

how  yerifled. 

1247.  Cionrt  sball  lunrs  Jnrisdiatlon  to  xegotaite  the  mods  of 

making  crossings  or  of  enjoying  a  common  use. 

1248.  Court  or  jury  to  assess  damage. 

1249.  The  date  with  respect  to  which  compensation  shstt 

be  assessed,  and  the  measure  thereof. 

12B0.  New  proceedings  to  cure  defective  title. 

1261.  Payment  of  damages. 

1252.  Damages,  to  whom  paid. , 

1358.  Final  order  of  condemnation,,  what  to  -eontidft. 

When  filed,  title  vests. 

1254.  Putting  plaintiff  in  possession. 

1255.  Costs  may  be  allowed,  distribution  thereof. 

1256.  Bules  of  practice. 

1257.  New  trials  and  appeals. 

1258.  When  title  takes  effect  and  constraotion  of. 

1259.  When  title  takes  efliect. 

1260.  Construction. 

1261.  Pending  proceedings  not  affected. 

1262.  Bules  of  pr&ptice. 

1263.  Exceptions. 

4  1^7.  Eminent  domain  is  fhe  right  of  the  people  or<gOT> 
emment  to  take  private  properiy  for  public  use.  This  right 
may  be  exercised  in  the  manner  provided  in  tui':  title. 

18  Cal.  229;  31  Gal.  538. 

Statute  most.be  atricay  pmsued:  ISCal.  47;  36  Cal.  639. 

As  to  compensation,  see  i  1247. 
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ii838<r  Sabject  to  the  proTisionB  of  this  title,  the  right  of 
«m1|Qent  domain  may  be  exeiciaed  in  beh&lf  of  the  foUowxn^ 
pablK  uses :  «, 

1.  ^rtifications,  magazines,  arsenals,  nayy  yards,  navy  and i 
army  stimons,  lighirhonses,  range  and  beacon  lights,  coast  sur- 
veys,, and^l  other  public  uses  authorized  by  the  government  i 

'  of  the  UnlM  States. 

2.  Public nildings  and  grounds  for  the  use  of  the  state,, 
sad  all  other  -^^ptic  uses  authorized  by  the  legislature  of  this< 
«tate. 

3.  Public  buildSngi  and  grounds  for  the  use  of  any  county, 
incorporated  ciiy  orVtyand  county.  Tillage,  town  or  school  dis- 
trict, canals,  aqueducV.  flumes,  ditches  or  pipes  for  conducting 
water  for  the  use  of  th^inhabitants  of  any  county,  incorporated 

•^ty  or  city  and  oonnty,^nUage  or  town,  or  for  draining  any 
county,  incorporated  city  It  city  and  county,  village  or  town ; 
raising  the  banks  of  stream^^emoving  obstructions  therefrom, 
and  widening,  deepening  ok  straightening  their  chaimels; 
roads,  streets  and  alleys,  and  al^tber  public  uses  for  the  bene- 

■  fit  of  any  county,  incorporated  e!^  or  city  and  county,  village 
or  town,  or  the  inhabitants  there^ which  may  be  authorized 
by  the  legislature ;  but  the  mode  oiWpportioning  and  collect- 
ing the  costs  of  such  improvements  sihall  be  such  as  may  be 
provided  in  the  statutes  by  which  tnc^same  maybe  author- 
ized. 

4.  Wharves,  docks,  piers,  chutes,  boo^,  ferries,  bridges, 
toll  roads,  by-roads,  plank  and  turnpike  roaSs,  steam  and  horse 
tidlroads;  canals,  ditches,  flumes,  aqueducts  {Lvi  pipes  for  pub- 
lic transportation,  supplying  mines  and  faming  neighbor* 
hoods  with  water,  and  draining  and  reclaiming  ^%]ids,  and  for 
floating  logs  and  lumber  on  streams  not  navigablOkV 

5.  Boads,  tunnels,  ditches,  flumes,  pipes,  and  dumping  places 
for  working  mines,  also  outlets,  natural  or  otherwisevfor  the 
flow,  deposit  or  conduct  of  tailings  or  refuse  matter  froml 
abo  an  occupancy  in  common  by  the  owners  or  possess^  of 
different  mines  of  any  place  for  the  flow,  deposit  or  conduq|jOf 
iulings  or  refuse  matter  from  their  several  mines. 

'  6.    By-roads  leading  from  highways  to  residences  and  farmi 

See  appendix. 
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1'U«iuul«rnd)diviflioikl,th0folloiiuiSfltetatfM»W'  _. 

Stat.  1892, 149:  stat.  1854,  41 ;  stat.  1854,  «-9;  stat.  ISSS,  45;  staL  ISStJU 
Repealed  by  etat.  1859.  2T);  Btat.  1858.70:  sUt.  18tt^SI6.7;  stai.  1898^  a«: 
tteLlSei.  298-«0 ;  stat.  1862.  552;  sUt.  186^  520. 
.    Cons.  tr.  S.,  art.  1,  see.  8,  clatase  17. 


Vide  under  sabdhriaioa  3»  the  following  statutes  in  lefBranee  to  toi 
and  Tillages,  to  wit: 

Stai.  1S50, 128;  stat.  1855^  57-9;  staL  1886^  198.20S,  which  npealed  sto^ 
■tes  18fl0  and  .855. 

The  f ollbwing  statutes  in  reference  to  adiool  districts,  ta  wit. 
Stat.  1863. 194-211 ;  stat.  1863-«4. 209;  sUt.  1865.66.  389;  stat.  1867-68, 19; 
itat.  1869-70,  824. 

The  following  statutes  in  reference  fa  canals,  to  wit: 

Stat.  1862,  5M-41:  stat.  1865-66»  5S.  604-^  786;  stat.  1867.68.  134;  stat. 
1869-70.669 

The  foUowing  statutes  in  reference  to  water  companies,  eta.  to  wift; 
Stat.  1852,  111 ;  stat.  1858, 218 ;  stat.  1861, 228. 

The  following  statutes  in  reference  to  roadd,  etc,  to  wit: 
Stat.  1861, 389;  stat.  1863, 48;  stat.  186-566. 159^  381,  855;  stat.  1867-68,  IflB; 
stat.  1869-70, 231.  ^      > 

Vide  subdivision  4,  the  foUowing  statutes  in  rafsrenoe  to 

iiiers  and  chutes,  to  wit: 

Btat.  1858, 120:  stat.  1869-79,  6B8,  SM. 

The  following  statutes,  in  referenee  to  foiries,  hridgeaand  t(dl  i 
to  wit: 

Stot.  1855, 183^:  stat.  18K.  18, 307; stab  1862,917: stat.  186MM,  192: stair 
1863, 720. 747-756 ;  stat.  1867-68,  U;  stat.  1869-70, 887 ;  stat.  1850, 347 ;  stat.  18H» 
fi4. 

The  following  statotssk  in  vefttrsnee  to  plank  and  turnpike  rbsdSi  to 
wit: 

Stat.  1853. 169;  stot.  1854, 74;  stat  16S7, 289;  stot.  1898, 265, 143^ 

The  following  stotutes,  in  Mferenc»  ta  steam  and  horse  imilxuadB,  to 
wit: 

Stot  1861.  607-07;  stot.  1661,  619,  299;  stot  186S,  947.  498;  stot.  18(7-6B» 
105;  stot.  1869-70, 5Z7. 481, 786L 

The  following  statutes,  in  reference  to  canals,  ditches,  flumes,  eta.» 
to  wit: 

Stot.  1853.87;  stot.  186I-64. 149:  stat.  1899*  »i  tML  1863,  736;  stat.  18a7» 
ISl ;  stot.  1861, 41 ;  stot.  1969-70, 969. 

Vide  noto  mpra  under  subdivision  3. 

Vide  under  snbdiyiaioa  5,  the  stotutes  ref ened  to  under  subdirisioA 
4,  m|Mti  in  reference  to  canals,  ditohes,  flumes^  etc 

No  reference  is  here  made  to  the  large  number  of  nrSrato  and  loeal 
stotutes  which  have  been  enacted  upon  most  of  the  suoiacto  emhnMMd 
in  this  section. 

SuB-DivxBiONi:  50aLSn;19  0aL»9:190iLa 

SuB-DinynoK  2:  16  GaL  248 ;  27  CaL  171. 

SuB-DinsiON  3:  27  (^L  613;  28  Oal.  345;  29  (ML  79;  32  CaL  Ml. 

8uB-Dm8iON6:  S2'CaL211 


The  following  is  »  rlaiwifWmtion  of  the 
MtaiBB  and'^lShli^lUM^'  sabject  to  he  taken  for  public  me : 
1.    A  fee  Bimple»  imelfliikii^jurnibiicbiiildmgB  or  groands* 
«r  for  permanent  hnildlnga  fori5^l»«i||geotion  irith  a  light 
•f  way,  or  for  an  outlet  for  the  flow,  or  iTplSSS^Sai 
•f  tailinga  from  a  xuine. 
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2.  An  easement,  when  taken  for  any  other  use. 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones,  trees 
and  timber  as  may  be  necessary  for  some  public  use. 

^  l$d40.  The  private  property  which  may  be  taken  under 
this  title,  includes : 

1.  All  real  property  belonging  to  any  person. 

2.  Lands  belonging  to  this  state,  or  to  any  county,  incorpo- 
rated city  or  city  and  county,  village  or  town,  not  appropriated 
to  some  public   use. 

3.  Property  appropriated  to  public  use ;  but  such  property 
shall  not  be  taken  unless  for  a  more  necessary  public  use  than 
that  to  which  it  has  been  already  appropriated. 

i.  Franchises  for  toll  roads,  toll  bridges  and  ferries,  and  all 
other  franchises ;  but  such  franchises  shall  not  be  taken  unless 
for  free  highways,  railroads  or  other  more  necessary  public 
use. 

5.  All  rights  of  way  for  any  and  all  the  purposes  mentioned 
in  section  twelve  hundred  and  thirty-eight,  and  any  and  all 
stmctures  and  improvements  thereon,  and  the  lands  held  at 
used  in  connection  therewith,  shall  be  subject  to  be  cooneeted 
with,  crossed  or  intersected  by  any  other  right  of  way  or  im- 
provements or  structures  thereon.  They  shall  also  be  subject 
to  a  limited  use,  in  common  with  the  owner  thereof,  when 
necessary ;  but  such  uses,  crossings,  intersections  and  connec- 
tions shall  be  made  in  manner  most  compatible  with  the 
greatest  public  benefit  and  least  private  injury. 

6.  All  classes  of  private  property  not  enumerated  may  be 
taken  for  public  use,  when  such  taking  is  authorized  by  law. 

»  Gal.  323:  36 Gal.  639. 

^  1JS41.  Before  property  con  be  taken,  it  must  appear : 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  author- 
iaed  by  law. 

2.  That  the  taking  is  necessary  to  such  use. 

3.  If  already  appropriated  to  some  public  use,  that  the  pub> 
lio  use  to  which  it  is  to  be  applied  is  a  more  necessary  publit 
utte. 

18Cal.229;23Cal.323. 


-  / 


$  1949.  In  all  cases  where  land  is  required  for  public  use, 
the  state,  or  its  agents  in  charge  of  such  use,  may  survey  and 
locate  the  same ;  but  it  must  be  located  in  the  manner  which 
will  be  most  compatible  with  the  greatest  pnbUc  good  and  the 
least  private  injury,  and  subject  to  the  provisions  of  section 
twelve  hundred  and  forty-seven.  The  state,  or  its  agents  in 
charge  of  such  public  use,  may  enter  upon  the  land  and  make 
examination,  surveys  and  maps  thereof,  and  such  entry  shall 
.  constitute  no  cause  of  action  in  favor  of  the  owners  of  the 
land,  except  for  injuries  resulting  from  negligence,  wanton- 
ness  or  malice. 

$  1943.  AH  proceedings  under  this  title  must  be  brought 
in  the  distiict  court  for  the  county  in  which  the  property  is 
Bitoated.  They  must  be  commenced  by  filing  a  ^complaint 
and  issuing  a  summons  thereon. 

23 Oal.  323:  27  Cal.  171 ;  23  Gal.  668;  35 OaL  ffi4:.8« OaL  63a 

J194:4:«   The  complaint  must  contain : 
l.^Qie  name  of  the  corporation,  association,  commission 
or  persoiWu  charge  of  the  public  use  for  which  the  property 
is  sought,  wltomust  be  styled  plaintiffs. 

2.  The  namcl^f  all  owners  and  claimants  of  the  property, 
if  known,  or  a  st^ll^ont  that  they  are  unknown,  who  must 
be  styled  defendants. 

3.  A  statement  of  thcVight  of  the  plaintiff. 

4.  If  a  right  of  way  be  i^ight,  the  complaint  must  show 
the  location,  general  route  ano^rmini,  and  must  be  accom- 
panied with  surveys  and  maps 

5.  A  descnptiuu  of  each  piece  ofVuid  sought  to  be  taken, 
and  whether  the  same  includes  the  whoi^|£  only  a  part  of  an 
entire  pai'cel  or  tract. 

All  parcels  lying  in  the  county,  and  requir^^or  the  aame 
public  use,  may  be  included  in  the  same  or  sep^kle  proceed- 
ings, at  the  option  of  the  plaintiff,  but  the  court  ma^ignfioU- 
date  or  separate  them,  to  suit  the  oonvoiience  of  parties 

240.L4K;2CLm.  See  appendix. 

$  1945.  The  clerk  must  issae  a  tmmmons,  which  tnnsi 
contain  the  names  of  i!io  parties,  a  general  description  of  the 
whole  property,  a  statement  of  the  public  use  for  which  it  id 
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seoght  and  a  reference  to  the  complaint  for  descriptions  of  the 
respective  parcels,  and  a  notice  to  tbo  defendants  to  appear 
and  Dhow  cause  why  the  property  described  should  not  be  con- 
demned as  prayed  for  in  the  complaint  In  all  other  particu- 
lars it  must  be  in  the  form  of  a  summons  in  civil  actions,  and 
mast  be  served  in  like  manner. 

^  1$S46.  All  persons  in  occupation  of,  or  having  or  claiming 
sn  interest  in,  any  of  the  property  described  in  the  complaint, 
or  in  the  damages  for  the  taking  thereof,  though  not  named, 
may  appear,  plead  and  defend,  each  in  respect  to  his  own 
property  or  interest,  or  that  claimed  by  him,  in  like  manner 
as  if  named  in  the  complaint. 

1  Cal.  577 ;  22  Cal.  434 ;  29  Cal.  112 ;  31  Gal.  215 ;  36  Cal.  639. 

^  l^T.    The  court  shall  have  power ; 

1.  To  regulate  and  determine  the  place  and  manner  of 
miUdng  connections  and  crossings,  or  of  enjoying  the  common 
use  mentioned  in  the  fifth  subdivision  of  section  twelve  him" 
47ed  and  forty. 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims 
to  the  property  sought  to  be  condemned,  and  to  the  damages 
therefor. 

3.  To  determine  the  respective  rights  of  different  parties 

seeking  condemnation  of  the  same  property. 

6CaU 74:  16 Cal. 248;  22 Cal. 4M:  24CaL  427;  29  Cal.  112:  31  CaLdOT:  85 
Cal.  247. 

Compensation  generally:    3  CaL.69;  4  Cal.  114;  5  Cal.  373;  6  Cal.  74;  7 

CaL  121, 577;  9  Cal.  595;  12  Cal.  300;  13  Cal.  306;  HCal.  106;  16  Cal.  153, 248 ; 

18  Cal.  229 ;  19  CaL  47,  579;  22  Cal.  251, 434 ;  23  Cal.  323 ;  24  Cal.  427 ;  27  CaL 

171, 613, 643 ;  28  Cal.  346, 662;  29  Cal.  75,  lia»  123 ;  Si  Cal.  215, 406, 538 ;  32  CaL 

Sil,  499;  36  CaL  639. 

^  1^948.  The  court,  jury  or  referee,  must  hear  such  legal 
testimony  as  may  bo  offered  by  any  of  the  parties  to  the  pro- 
ceedings, and  thereupon  must  ascertain  and  assess :  ^  j 

1.  The  value  of  the  property  sought  to  bo  condemned,  and 
all  improvements  thereon  pertaining  to  the  realty,  and  of 
each  and  every  separate  estate  or  interest  therein ;  if  it  con- 
sista  of  different  parcels,  the  value  of  each  parcel  and  each 
estate  or  interest  therein  shall  bQ  separately  aaaeK»ed. 
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2.  If  the  property  sought  to  be  condemned  eonstitatee  ooly 
a  part  of  a  larger  parcel,  the  damages  which  will  accrue  toil|0 
portion  not  sought  to  be  condemned,  by  reason  of  its  sever- 
ance from  the  portion  sought  to  be  condemned,  and  the  oon- 
struction  of  the  improyement  in  the  manner  proposed  by  the 
plaintiff. 

3.  Separately,  how  much  the  portion  not  sought  to  be  con- 
demned, and  each  estate  or  interest  therein,  will  be  benefited, 
if  at  all,  by  the  construction  of  the  improvement  proposed  by 
the  plaint!^;  and  if  the  benefit  shall  be  equal  to  the  damages 
assessed,  under  subdivision  two,  the  owner  of  the  parcel  shall 
be  allowed  no  compensation  except  the  value  of  the  portion 
taken;  but  if  the  benefit  shall  be  less  than  the  damages,  so 
assessed,  the  former  shall  be  deducted  from  the  latter,  and 
the  remainder  shall  be  the  only  damages  allowed  in  addition 
to  the  value. 

'  4.  If  the  property  sought  to  be  condemned  be  for  a  railroad 
the  cost  of  good  and  sufKcient  fences  along  the  line  of  such 
railroad,  and  the  cost  of  cattle  guards  where  fences  may  croei 
tbe  line  of  such  railroad. 

5.  As  far  as  practicable,  compensation  must  be  assessed  ftnr 
each  source  of  damage  separately. 

$  15849.  For  the  purpose  of  assessing  compensation  and 
damages,  the  right  thereto  shall  be  deemed  to  have  accrued  at 
the  date  of  the  summons,  and  its  actual  value,  at  that  date, 
shall  be  the  measure  of  compensation  for  all  property  to  be 
actually  taken,  and  the  basis  of  damages  to  property  not  ac- 
tually taken  but  injuriously  affected,  in  all  cases  where  such 
damages  are  allowed  as  provided  in  section  twelve  hundred  and 
forty-eight.  If  an  order  be  made  letting  the  plaintiff  into 
possession,  as  provided  in  section  twelve  hundred  and  fifty- 
four,  tlie  compensation  and  damages  awarded  shall  draw  lawful 
interest  from  the  date  of  such  order.  No  improvements  put 
upon  the  property,  subsequent  to  the  date  of  the  service  of 
summons,  shall  be  included  in  the  assessment  of  compensation 
or  damages. 
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f  1A50. '  If  the  title  attempted  to  be  aotjuired  is  found  to  be 
defective  from  any  cause,  the  plaintiff  may  again  institute 
proceedings  to  acquire  the  same,  as  in  this  title  prescribed, 

18  Oal.  29;  24  C»1. 427 :  29  OaL  112. 

1^1.  The  plaintiff  must,  within  thirty  days  after  fin^ 
judgment,  pay  the  sum  of  money  assessed ;  but  may  at  the 
time  of  or  before  payme&t,  elect  to  baild  the  fences  and  cattle 
guards,  and  if  he  so  elect,  shall  execute  to  the  defendant  a 
bond,  with  sureties  to  be  approved  by  the  court  in  double  the 
assessed  cost  of  the  same,  to  buUdsoch  fences  and  cattle  guards 
within  eighteen  months  frem  the 'time  the  railroad  is  bnUt  on 
.the  land  taken,  and  if  such  bond  be  given,  need  not  pay  the 
cost  of  such  fences  and  cattle  guards.  In  an  action  on  such 
bond,  the  plaintiff  may  recover  reasoniable  attorney's  fees. 

1^^  Payment  may  be  made  to  the  defendants  entitled 
thereto,  or  the  mon^  may  be  deposited  in  court  for  the.  de- 
liBindants,  and  be  distributed  to  those  entitled  thereto.  If  title 
•money  be  not  so  paid  or  deposited,  the  defendants  may  have 
execution  asin  civil  cases,  and  if  the  money  cannot  be  made  pn 
execatioii,  the  court,  upon  a  showing  to  that  effect,  must  set 
aside  and  annul  the  entire  proooediii^  and  restore  possessioa 
of  the  properiy  to  the  defendant,  if  possession  has  been  taken 
1^  the  plaintiff^ 

^  1958.  When  payments  have  been  made  and  the  bond 
given,  if  the  plaintiff  elects  to  give  one,  as  required  by  the  last 
.two  sections,  the  court  must  make  a  final  order  of  condenma- 
iiQii,  wluoh  must  describe  the  property  condemned  and  the 
purposes  of  such  condemnation.  A  copy  of  the  order  must  be 
filed  in  the  office  of  the  recorder  of  the  county,  and  thereupon 
the  property  described  therein  shall  vest  in  the  plaintiff  for  the 
pniposes  therein  specified. 

§  15I54*  At  any  time  after  service  of  summons,  the  court 
may  authorize  the  plaintiff,  if  already  in  possession,  to  con- 
tiane  therein ;  and  if  not,  then  to  take  possession  of  and  use 
fha  property  during  the  pendency  and  until  the  final  conolusioa 
of  BQCh  prooeedingB,  and  may  stiQr  all  aoticms  and  proceedinga 
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against  the  plaintiff  on  aocoont  thereof;  bnt&e  plaintiff  xnnst 
gire  secnrity,  to  be  approved  by  such  court  or  jndge,  to  pay,  as 
well  the  compensation  in  that  behalf  when  ascertained,  as  all 
damages  which  may  be  sustained  by  the  defendant,  if  for  any 
cause  the  property  shall  not  be  finally  taken  for  public  use. 

$  1355.  Costs  may  be  allowed  or  not,  and  if  allowed,  may 
be  apportioned  between  the  parties  on  the  same  or  adverse 
sides,  in  the  discretion  of  the  court. 

$  1S)56.  Except  as  otherwise  providigd  in  this  title,  liie  pro- 
visions of  Part  n  of  this  code  are  applicable  to  and  eodstitnts 
the  rules  of  practice  in  the  proceedings  mentioned  in  thi»title. 

$.1957.  The  provisions  of  Part  H  of  this  code  relaUvetp 
new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
'With  the  provisions  of  this  title,  i^pply  te^Hie  proceedings  men- 
tioned in  this  title. 

$  1958.  With  relation  to  the  actft  passed  at  the  presebi  itth 
^i^on  of  the  legislature,  this  tifle  mmft  be  eoastmed  in  ihe«aifiiB 
•manner  as  if  this  code  had  be^i  passed  ott  the  kst  day  of  Uito 
^wesion,  and  from  and  after  iiie 'time' this  code  takes  efteciiitt 
'laws  of  this  state  in  relati^i  to  Uie  taking  of  private  prop&tfy 
for  public  uses  are  abolished,  and  all  proceedings  had  in  Ibe 
jezexcise  of  the  powers  of  eminent  domain  must  conform  to 
'the  provisions  of  this  title. 

$  1959.  Title  TH  of  Part  HI  of -the  Ci»de  of  civil  ptfUS^ 
ilttreof  the  8tate  of  Oalifomia  (this  title)  tdiall  be  in  fyftte 
and  effect  from  and  after  tiie  ftmrtbday  of  April,  one  tlMMISiiid 
^ei^  hundred  and  seventy-two. 

$  1960.  From  and  after  the  time  tiilstiae  tidces  Cibctrtt 
must  be  construed  in  the.  same  manner  as  it  would  be  were 
sections  four  and  seventeen  of  this  codid'in  tovcemd  efi^t. 

4  i961.  No  pnAseeding  to  eiffOMe  ^Ac  rifi(bt  bf  waiiieiil'lki- 
auin  commeaead  before  tirig  title  t<fc«6eflbe^'l»jtfaietBaiiyiM» 
frv^mOBB  of  tfais  title. 
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§  1963.  Until  the  first  day  of  January,  one  thousand  eight 
hundred  and  seventy-three,  at  twelve  o'clock  noon,  the  provis- 
ions of  sections  1256  and  1257  of  this  title  are  suspended,  and 
until  then,  except  as  otherwise  provided  in  this  title,  the  rules 
of  pleading  and  practice  in  civil  actions  now  in  force  in  this 
state  are  applicahle  to  the  proceedings  mentioned  in  this  title, 
and  constitute  the  rules  of  pleading  and  practice  therein. 

$  1^63.  Nothing  in  this  code  must  be  construed  to  abrogate 
or  repeal  any  statute  providing  for  the  taking  of  property  ^ 
any  ciiy  or  town  for  street  purposes. 

o.  0.  p.— 35 


f  199a.  Within  twea^  years  after  judgment  in  any  pro- 
ceeding had  nnilur  tbis  title,  a  person  cot  &  part?  or  privy  to 
Boch  proccoding  may  file  a,  petition  in  ihe  district  court  of  ttw 
connty  of  Sacramento,  Bhowing  his  claim  or  right  to  tho  prop- 
erty or  the  proceeds  thereof.  A  copy  of  snch  petition  mnstbe 
served  on  the  attorney-general  at  least  twenty  days  before  the 
beanng  af  the  petition,  who  must  answer  the  same ;  imd  the 
court  theienpon  must  try  the  isaue  as  issaes  are  tried  in  civil 
actions,  and  if  it  t>e  determined  Uiat  such  person  is  entitled  to 
the  properly  or  the  proceeds  thereof,  it  must  order  the  prop- 
erty, if  it  has  not  t>een  sold,  to  be  delivered  to  bim,  or  If  it 
has  been  sold  and  the  procaeda  paid  Into  the  state  treasnr;, 
then  it  must  order  the  controller  to  draw  his  warrant  on  tbe 
treasury  for  the  payment  of  the  same,  but  without  interest  or 
cost  to  the  state,  n  copy  of  which  order,  onder  the  seal  of  tbe 
court,  shall  be  a  sufflcieat  voucher  for  drawing  such  warrant. 
Alt  persons  who  fail  to  appear  and  file  their  petitions  within 
the  time  limited,  ore  forever  barred,  saving,  however,  to  in- 
fants, married  women  and  persons  of  nnsonnd  mind,  or  per- 
Bons  beyond  the  limits  of  the  United  States,  the  right  to  q>peaT 
and  Sle  tbeir  petitions  at  any  time  wilbln  Ave  yeora  after  tbeii . 
re  disabilities  cease. 


4  laia.  Within  twen^  fms  after  Judgment  in  uiy  pro- 
ceeding bad  nnder  tliiB  title,  a  perBon  not  b.  pvei^  or  privy  to 
■Dcb  proceeding  may  flie  a  petition  in  the  district  court  of  Uie 
county  of  Sacrunento,  etiowing  his  claim  or  riglit  to  the  prop- 
erty or  the  proceeds  tbereot.  A  copy  of  such  petition  must  be 
served  on  the  atlorDey-geaeral  at  least  tirenty  daya  before  the 
heanng  of  the  petition,  wlio  muat  anatrer  the  same ;  and  the 
court  thereupon  must  try  the  issue  as  issues  ue  tried  in  civil 
■ctioDB,  and  if  it  be  detormincd  Uiat  such  person  is  entitled  to 
the  property  or  the  proceeds  thereof,  it  mast  order  the  prop- 
erty, if  it  has  not  been  sold,  to  be  delivered  to  bim,  or  if  it 
has  been  eotd  and  Uie  proceeds  paid  into  the  state  treasury, 
theo  it  must  order  the  oontroller  to  draw  his  narraot  on  the 
treasury  for  the  payment  of  the  same,  but  without  interest  or 
cost  to  the  state,  a  copy  of  which  onler,  nnder  the  seal  of  tlie 
court,  shall  be  a  snffldent  voucher  tor  drawing  such  warrant. 
All  persona  who  fail  to  appear  aiid  file  tbeir  petiCianB  within 
the  time  limilod,  are  forever  barred,  saving,  however,  to  in- 
fants, married  women  and  persons  of  unsonnd  mind,  or  per- 
sons beyond  the  limits  of  the  United  States,  the  right  to  appeu 
and  file  their  petitions  at  any  time  within  five  years  after  their . 
reapective  disabilities  oease. 
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TITLE    IX. 

OF  CHANGE  OF  NAMES. 

SxoxKnr  1275.  Jurisdiction. 

1276.  Application  for  change  of  name,  bow  made. 

1277.  Publication  of  petition  for. 

1278.  Hearing  of  application  and  remonBtranoe. 

$  1275.    Applications  for  change  of  nam^  must  be  heard 
and  determined  by  the  county  courts. 
Stat.  1855-€6, 103,  S 1.  same  inrabstance. 

^  1276.  AH  applications  for  change  of  names  must  be  made 
to  the  county  court  of  the  county  where  the  person  whose  name 
is  proposed  to  be  changed  resides,  by  petition,  signed  by  such 
person ,:  and  if  such  person  is  under  twenly-one  years  of  age, 
if  a  male,  and  under  the  age  of  eighteen  years,  if  a  female,  by 
one  of  the  parents,  if  living;  or  if  both  be  dead,  then  by  the 
guardian ;  and  if  there  be  no  guardian,  then  by  some  near 
relative  or  friend.  The  petition  must  specify  the  place  of  birth 
and  residence  of  such  person,  lus  or  her  present  name,  the 
name  proposed  and  the  reason  for  such  change  of  name,  and 
must,  if  the  father  of  such  person  be  not  living,  name,  as  far 
as  known  to  the  petititioner,  the  near  relatives  of  such  person 
and  their  place  of  residence. 

Stat.  1865-66, 103, 1 2,  read  "is  domiciled"  instead  of  "resides;"  also 
-  inserted  the  words  "  if  of  the  age  of  fourteen  years  and  upwards,"  be- 
tween "  such  person  "  and  "  and  if  such  person." 

$  1377.  A  copy  of  such  petition  must  be  published  for  four 
successive  weeks,  in  some  newspaper  printed  in  the  county,  if 
a  newspaper  be  printed  therein,  but  if  no  newspaper  be  printed 
in  the  county,  a  copy  of  such  petition  must  be  posted  at  three 
of  the  most  public  places  in  the  county  for  a  like  period,  and 
proofs  must  be  made  of  such  publication  before  the  petition 
can  be  considered. 

^tat.  186H».  103.  §  8. 
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^  1A78.  Such  application  must  be  heard  at  Budi  time  dur- 
ing term  as  the  court  may  appoint,  and  objections  may  be  filed 
by  any  person  who  can  in  such  objectioiis  show  to  the  court 
good  reason  against  such  change  of  name.  On  the  hearing  the 
court  may  examine,  upon  oath,  any  of  the  petitioners,  remon- 
strants or  other  persons,  touching  the  application,  and  may 
make  an  order  changing  the  name  or  dismissing  the  application, 
as  to  the  court  may  seem  right  and  proper. 

Stat.  1865-66, 103,  §4,  read  "  and  remonatxances  may  be  filed  by  any  near 
relatives  of  the  person  whose  name  is  proposed  to  be  changed,  when  the 
Iterson  is  under  twenty-one  years  of  age,  if  a  male,  or  eigtiteen,  if  a  fe- 
male, and  in  such  and  all  other  cases  by  any  other  person  or  persons  who 
can  in  such  rcraonstrance  show  to  the  court  good  and  8ubs»tanLial 
reasons,  satisfactory  to  the  court,  against  such  change  of  name,"  instead 
of  "andobjectionsmay  be  filed  by  any  person  who  can  in  uuch  objec- 
tions show  to  the  court  good  reason  against  such  change  of  name : "  also 
inserted  the  words  "when  by  the  court  deemed  necessary"  between 
"persons"  and  "touching." 

Stat.  1865-66, 103,  §§  5  and  6,  contained  provisions  for  fees  and  costs,  and 
for  filing  a  certified  copy  of  the  order  changing  the  name  mth  the  aecre- 
Uurr  of  state. 


See  new  $  1^79  in  appendix. 
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TITLE   X. 

OP  ABBITRATIONS. 

Bboocox  1281.    What  may  be  submitted  to  arbitration,  and  -when. 

1282.  Submission  to  arbitration  to  be  in  writing. 

1283.  Submission  may  be  entered  as  an  order  of  the  court. 

Revocation. 

1284.  Powers  of  arbitrators. 

1285.  Majority  of  arbitrators  mayxletermine  any  question. 
A  They  must  be  sworn. 

•    1286.    Award  to  be  in  writing.    "When  judgment  to  be 
entered. 
y_  1287.    Awurd  may  be  vacated  in  certain  cases. 

1288.  Court  may,  on  motion,  modify  or  correct  the  award. 

1289.  Pecision,  on  motion,  subject  to  appeal,  but  not  tha 

judgment  entered  before  motion. 

1290.  If  submission  be  revoked  and  an  action  bzouj^t, 

what  to  be  recovered. 

$  1281.  ($  380.)  Persons  capable  of  contracting  may  sab- 
mit  to  arbitration  any  controversy  which  might  be  the  subject 
of  a  civil  action  between  them,  except  a  question  of  title  to 
real  property  in  fee  or  for  life.  This  qualification  does  not  in- 
dude  questions  relating  merely  to  the  partition  or  boundaries 
of  real  property. 

2  Gal.  74;  3  CaL  431 ;  4  Gal.  1,  205;  21  Gal.  817;  28  Gal.a75;  30  GaL  218;  87 
Gal.  197. 

$  1282.  ($  381.)  The  submission  to  arbitration  must  be  in 
writing,  and  may  be  to  one  ur  more  peiaoiuk 

4  Gal.  ] ;  9  GaL  142;  14  GaL  39a 

$  1283.  (^  3S2.)  It  may  be  stipulated  in  the  submission, 
that  it  be  entered  as  an  order  of  the  county  court,  or  of  the 
district  court,  for  which  purpose  it  must  be  filed  with  the  clerk 
of  a  county  where  the  parties,  or  one  of  them,  reside.  The 
clerk  muut  thereupon' enter  in  his  register  of  actions  a  note  of 
tho  submission,  with  the  names  of  the  parties,  the  names  of 
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the  arbitrators,  the  date  of  the  submiseion,  when  filed,  and  the 
timo  limited  by  the  submission,  if  any,  within  which  the  award 
mnst  be  made.  When  so  entered,  the  snbmiesion  cannot  be 
revoked  without  the  consent  of  both  parties.  The  arbitrators 
ma/  be  compelled  by  the  conrt  to  make  an  award,  and  the 
award  may  be  enforced  by  the  court  in  the  same  manner  as  a 
judgment.  If  the  submission  is  not  made  an  order  of  the 
court,  it  may  be  revoked  at  any  time  before  the  award  is 
made. 

2  Oal.  74-  4  CaI.  IS:  14 CaL  MO:  90 Cal. 218 ;  81  CaL  128. 

^  1984.  (^  883.)  Arbitrators  have  power  to  appoint  a  time 
and  place  for  hearing,  to  adjourn  from  time  to  time,  to  admin- 
ister oaths  to  witnesses,  to  hear  the  allegations  and  evidence 
of  the  xiarties  and  to  make  an  award  thereon. 

23Cal.965;MaiL218. 

$  lJi85.  (}  384.)  All  the  arbitrators  most  meet  and  act 
together  during  the  investigation ;  but  when  met,  a  minority 
may  determine  any  question.  Before  acting,  they  must  be 
sworn  before  an  officer  authorized  to  administer  oaths,  faith- 
fully and  fairly  to  hear  and  examine  the  allegations  and  evi- 
dence of  the  parties  in  relation  to  the  matters  in  controversy, 
and  to  make  a  jost  award  according  to  their  understanding. 

$  15880.  ($  385.)  The  award  must  be  in  writing,  signed  by 
the  arbitrators,  or  a  majority  of  them,  and  duUvored  to  the 
parties.  When  the  submission  is  made  an  order  of  the  court, 
the  award  must  be  filed  with  the  clerk,  and  a  note  thereof  made 
in  his  register.  After  the  expiration  of  five  days  from  the  filing 
of  the  award,  upon  the  application  of  a  party,  and  on  filing 
an  affidavit,  showing  that  notice  of  filing  the  award  has  been 
served  on  the  adverse  party  or  his  attorney,  at  least  four  days 
prior  to  fuch  application,  and  that  no  order  staying  the  entry 
of  judgment  has  been  served,  the  award  must  be  entered  by 
the  clerk  in  the  judgment  book,  and  thereupon  has  the  effect 
of  a  judgment. 

2 OaI. 74;  14  Cal. 890;  31  Oal  128;  97  C»l,  197. 
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9  1987.  ($386.)  The  court,  on  motion,  may  vacate  the  award 
upon  either  of  the  following  grounds,  and  may  order  a  new 
hearing  before  the  same  arbitrators,  or  not,  in  its  discretion : 

1.  That  it  was  procured  by  corruption  or  fraud. 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or  com- 
mitted gross  error  in  refusing,  on  cause  shown,  to  postpone 
the  hearing,  or  in  refusing  to  hear  pertinent  eyidence,  or  other- 
wise acted  improperly,  in  a  manner  by  which  the  rights  of  the 
party  were  prejudiced. 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award ;  or  that  they  refused,  or  improperly  omitted,  to 
consider  a  part  of  the  matters  submitted  to  them ;  or  that  the 
award  is  indefinite,  or  cannot  be  performed. 

3  Cal.  431 :  7  CaL  812 :  12  Cal.  331 ;  21  CaL  317 ;  31  Oal.  12S. 

$  1SS8.  (4  387.)  The  court  may,  on  motion,  modify  or  cor- 
rect the  award,  where  it  apx)ears : 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it 
was  made,  or  that  there  is  a  mistake  in  the  description  of  some 
person  or  property  therein. 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted, 
which  part  can  be  separated  from  other  parts,  and  does  not 
effect  the  decision  on  the  matters  submitted. 

8.  When  the  award,  though  imperfect  in  form,  could  haye 
been  amended  if  it  had  been  a  verdict,  or  the  imperfection 
disregarded. 

$  1989.  ($  388.)  The  decision  upon  the  motion  is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject  to  ap- 
peal in  a  civil  action ;  but  the  judgment  entered  before  a  motion 
made  cannot  be  subject  to  appeal. 

^  1990.  ($  339.)  If  a  submission  to  arbitration  be  revoked, 
and  an  action  be  brought  therefor,  the  amount  to  be  recovered 
can  only  be  the  costs  and  damages  sustained  in  preparing  for. 
and  attending  the  arbitration. 
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TITLE  XI. 

OP  PROCEEDINGS  IN  PROBATE  COURT. 

Ohaptxr  I.    Of  jurisdiction. 

II.    Of  the  probate  of  wills. 

III.  Of  executors  and  administrators,  their  let- 

ters, BONDS,  removals  AND  SUSPENSIONS. 

IV.  Of  the  inventory  and  collection  of  the  ef- 

fects of  decedents. 
V.    Of  the  provisions  for  support  of  family,  and 

OF  THE  HOMESTEAD. 

VI.    Of  claims  against  the  estate. 

VII.      Of    sales    AND     CONVEYANCE     OF    PROPERTY     TO 
DECEDENTS. 

VIII.  Of  the  powers  and  duties  of  executors  and 
administrators,  and  of  the  management 
of  estates. 
DC.  Of  the  conveyance  of  real  estate  by  xz- 
xcutors  and  administrators  in  ckrtailt 
cases. 

X.  Of  ACCOUNTS  RXNDXRXD  Br  XXKCUTORS  AND  AD- 
MINISTRATORS, AND  OF  the  PAYMXNT  OF 
DXBTS. 

XL   Of  the  partition,   distribution  and  final 

SXTTLXMXNT  of  E8TATE9. 

XII.    Of  orders,  decrxes,  frooxsB)  xuiutxs,  rxo« 

ORDS  AND  APPXALS. 
XtlL     Of  public  ADmNISTllATOBi 
XIV.     Pr  CWAKPUN  AMD  WABO. 
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CHAPTER  I.      . 

OF  JURISDICTION. 

Bbotiok  1291    Jurisdiction  of  Probate  Court  over  the  estate, 

when  exercised. 
1295.    When  Jarisdiction  decided  hj  first  application. 

^  1304.  ((  2.)  Wills  mast  be  proved,  and  letters  testamen> 
tary  or  of  administration  granted — 

1 .  In  the  county  of  which  the  decedent  was  a  resident  at  the 
time  of\uB  death,  in  whatever  place  be  may  have  died. 

2.  lu  the  county  in  which  the  decedent  may  have  died,  leav- 
ing estate  therein,  he  not  being  a  resideiit  of  the  state. 

3.  In  the  county  in  which  any  part  of  the  estate  may  be,  the 
decedent  having  died  out  of  the  state  and  not  resident  thereof 
at  the  time  of  his  death. 

4.  In  the  county  in  which  any  part  of  the  estate  may  be,  the 
decedent  not  being  a  resident  of  the  state  and  not  leaving  estate 
in  the  county  in  which  he  died. 

5.  In  all  other  cases,  in  the  county  where  application  for  let- 
ters is  first  madfe. 

Stat.  1861. 628,  inserted,  in  Bubdiviston  1,  the  words,  **or  Immediately 
previous  to  *'  between  "at  **  and  **  the  lime  of.** 

Stat.  1851, 448,  omitted  subdivisions  4  and  5. 

4  Cal.  362;  a  Cal.  68, 230,432;  6  Cal.<»l,e66;  7  GaL  21»:  10 CaL  110.496; 
12  Cal.  433;  15  Cal.  220;  17  Cal.  233;  23  CaL  427;  24  Cal.  l87. 

^  IJ395.  ($9.)  When  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  oat  of  tbei  state,  and  not  hav- 
ing been  a  resident  thereof  at  the  time  of  his  death,  or  being 
such  non-resident  aud  dying  within  the  atate.  and  not  leaving 
estate  in  the  county  where  he  died,  the  probate  coart  of  that 
county  in  which  applic»tion  ia  first  made  for  letters  testamtfitary 
or  of  administration  has.ezclosive  jariadtotion  of  tfae.aettlement 
!>f  the  estate. 

Stat.  1851,  448,  omitted  the  words,  "or  being  such  non-resident  and 
(  ▼inff  within  the  state,  and  not  leaving  estate  in  the  county  where  he 

<ued.^' 

Stat.  1861, 628,  omitted  the  words,  *'  or  of  admloistratlon.** 
Stat  1863-4. 367,  same  as  1 129ft.   S9Cal.S64. 
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•       CHAPTER  II. 

OF  THE  PEOBATE  OP  WILLS. 
Aeticlb  I.    Petitiow,  nonoE  and  proof. 

II.     CONTS0TINO  PROBATE  OV  WILL. 

III.    Probate  of  fobbign  wills. 

IV.     CONTBSTINO  will  AFTBB  PKOBATB. 
V.     PbOBATB  OF  LOST  OR  DBSTROTBD  WILL. 
VI.     PSOBATB  OF  jnJWCUPATITB  WILL0. 


ARTICLE    L 

PETITION,   NOTICE  AND  PROOF,        " 

8B0TX0irl298.  Custodian  of  will  to  deliver  same,  to  whom  Penalty. 
1299.  Whomay  petition  for  probate  of  will. 
1800.  Contents  of  petition. 

1301.  When  executor  forfeits  right  to  letters.  • 

1S02. .  Will  to  'AcooibpaDy  petition,   or'  its-  prerienti%tion 
prayted  for  and  how  enforced.  .  -        - 

1803.  Notice  of  petition- f<w  pro^te,  how  giveiii 

1804.  Heirs  and  named  executors  to  be  notified,  how. 
1806.  Petition  may  be  presented  to  judge «t  chamberat  and 

what  judge  may  do. 
.  1806.  Hearing  proof  of  will  after  proof  of  service  of  notioa 
1307.  Who  may  appear  and  contest  the  will. 
1808.  Probate,  when  no  contest. 
1309.  Olographic  wins. 

§  1^98.  ($  4.)  Every  custodian  ot  a  will,  within  thirty 
days  after  receipt  of  information  that  the  maker  thereof  is  dead, 
must  deliver  tl^e'sarae  to  the  probate  court  having  jurisdiction  of 
the  estate,  or  lo'the  executor  named  therein.  A  failure  to  com- 
ply with  the  provisions  of  this  section  makes  the  person  failing 
responsibh  for  all  damages  sustained  by  an^  one  injured 
Ikerehy, 

Stat.  1861, 44*9,  same  in  substanbe,  omitting  italicized  words* 
22Cal.897. 
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(  use.  (J^  S,  9.)  An;  eiecator,  dsvlaee  or  legatee  named 
Id  bd;  will,  or  mof  other  person  inUrea(«d  in  the  eitate,  may, 
■t  anj  Uine  aAsr  tbe  death  of  the  teatator,  pelicioa  the  conrt 
faaTingjorlB^ction  to  have  the  will  praved,  whether  the  Bam* 
be  in  wriling,  in  hia  poeaeasioa  or  not,  or  is  lost  or  deelroyed,  or 
bejond  the  jariadictioD  of  the  state,  or  a  nnncnpative  will. 

ihsll,  wUhIn  Ih/rly  days  after  Ilia  iKi^uf  tho  tealator,  or  wllhlii  thliw 
tavB  alter  he  hB>  Snonirfgo  that  he  1b  narapil  eieculor,  pment  tlw  wlU, 


■!-'iss; 


f  1800.     ({  6.)    A  petition  tor  the  probata  of  ft  will  mm 

I.    The  joriidictional  fMla. 

3.    Whether  the  person  named  Be  ezecatoT  ooniNda  to  act,  oi 
reeoances  hia  right  iio  letlen  leelatnenlary. 

-  mndjB-ulpnfB  of  the  heira 


f  the  property  of  the 

5.  Tbe  name  of  tbe  peraoD  for  whom  letten  teatamenlar; 
areprajed. 

Nu  defect  of  form  or  in  tbe  atatemeat  of  Juriadlction*!  fact* 
tetoilly  exiatiDg  ihall  make  void  the  probate  of  a  wilL 


aotLim  nfM.tt,«n. 
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^  1301«  (^  5.)  If  the  pereou  named  in  a  will  as  ezecntor, 
for  thirty  days  after  be  has  knowledge  of  the  death  of  the  testa- 
tor, and  that  he  is  named  as  executor,  fails  to  petition  the  proper 
court  for  the  probate  of  the  will  and  that  letters  testamentary  be 
iasned  to  him,  he  may  be  held  to  have  renounced  bis  right  to  let- 
ters, and  the  court  may  appoint  any  other  competent  person  ad- 
ministrator unless  good  cause  for  delay  is  shown. 

Vide  S 1299,  fupra,  note,  for  S  ft,  stat.  1851.    22  CaL  897. 

^  130^  (^^  10, 110  If  it  is  alleged  in  any  petition  that  any 
^11  is  in  the  possession  of  a  third  person,  and  the  court  is  satis- 
fied that  the  allegation  is  correct,  an  order  must  be  issued  and 
served  upon  the  person  having  possession  of  the  will,  requiring 
him  to  produce  it  at  a  time  named  in  the  order.  If  he  has  pos- 
session of  the  will  and  neglects  or  refuses  to  produce  it  in  obedi- 
ence to  the  order,  he  may  by  warrant  from  the  court  be  com- 
mitted to  the  jail  of  the  county,  and  be  kept  in  close  confinement 
ontil  he  produces  it. 

^  1803.  ($  13.)  When  the  petition  is  filed  and  the  will 
produced,  the  probate  judge  must  fix  a  day  for  hearitig  the  peti- 
tion, not  less  than  ten  nor  more  than  thirty  days  from  the  prodne- 
tion  of  the  will.  Notice  of  the  hearing  shall  be  given  by  the 
clerk  of  the  court,  by  publishing  the  same  in  k  newspaper  of  the 
county;  if  there  is  none,  then  by  three  written  or  printed 
notices  posted  at  three  of  the  most  public  places  in  the  county. 
If  the  notice  is  published  in  a  weekly  newspaper,  it  must  appear 
therein  on  at  least  three  different  days  of  publication,  and  if  in  a 
newspaper  published  oftener  than  once  a  week,  it  shall  be  so 
published  that  there  must  be  at  least  ten  days  from  the  first  to 
the  last  day  of  publication,  both  the  first  and  the  last  day  being 
included.  If  the  notice  is  by  posting,  it  must  be  given  at  least 
ten  days  before  the  hearing. 

Stat  1865-6, 765,  read :  "8  13.  When  any  will  shall  havo  come  into  the 

JijOaseasion  of  the  probate  court,  aud  a  petition  for  the  probate  thereof  and 
Dr  the  issuance  of  letters  testamentary  or  letters  of  administration,  with 
the  will  annexed,  shall  have  been  flicd,  the  court  or  judge  shall  appoint 
a  time  for  proving  it,  which  shall  not  be  less  than  ton  nor  more  than 
tlilrtv  days,  and  shall  cause  notice  to  be  given  thereof  by  the  clerk  by 
pablication  in  some  newspaper,  if  there  is  one  printed  in  the  county,  if 
not,  by  notices  posted  in  three  public  places  in  the  county,**  &c.,  to  the 
eoa. 
Stat  1861, 629,  contained  only  the  part  of  stat  1865-6,  given  above. 


$$J.90iU1806 


PETITJOJI,  NOTICE, 


4Q/k^ 


Stat  185L,  449,  read :  "  §  13.  When  any  wfU  BhiO)  b.ave  come  Into  tlio 

{kbssession  of  the  prol)ate  court,  the  court  shall  appoint  a  thne  for  proyfne 
t,  which  Bhall  not  be  less  than  ten  nor  more  than,  thirty  days,  and  shau ' 
cause  notice  to  be  given  thereof  by  publication,  not  less  tlian  twice  a 
week,  in  some  newspaper,  If  there  is  bne  printed  in  the  county,  or  If  not, 
by  notices  in  writing,  posted  in  three  public  places  in  the  county." 

§  16  of  Stat  1851, 450,  read :  *'  The  court  shall  also  direct  subpoenas  to 
bo  issued  to  the  subscribing  witnesses  to  the  will,  if  they  resiae  in  the 
county." 

Stat.  1861, 629,  read:  " shall "  for  " may." 

19  Cal.  162;  22  CaL  16, 897 ;  36  Cal.  438;  89  Cal.  554. 

($$  14, 15.)     T?ie  heirs  of  the  testator^  resident  in 

the  coiinf^^j^tcUCf  must  have  written  or  printed  copies  of  the 

notice  of  the  ti^Bi^^j^d  for  the  probate  of  the  toill,  addressed  to ' 

them  at  their  places  c^^^^^^nce postage  paid^  and  placed  in  the- 

post  office  by  the  petitidner^l^t^£daie  of  the  first  publication  ;  - 

the  notice  must  be  issued  by  t^^^^^rk  over  his  official  seal. 

Proof  of  mailing  the  notice  must  be  matli^Uthe  hearing ;  the 

same  notice-  and  proof  of  service  thereof  onHS^Hf^rson  named  - 

as  executor  must  be  made,  if  he  be  not  the  pcUt io  ii^^>$i^t ,  on^ 

any  person  named  as  co-executor-,  not  petitioning. 

Stat  1851,450,  read:  **§  14.  If  the  heirs  of  the  tctstator  reside  in  the 
county,  the  court  shall  also  direct  citations  to  be  issued  and  sen'ed  vpon 
them  to  appear  and  contest  the  probate  of  Uie  will  at  the  time  appointed." 
•  '*  §  15.  If  the  will  Is  presented  by  an}'  other  person  than  the  one  named 
as  executor,  or  if  it  is  presented  by  one  of  several  persons  named  as  exec- 
ators  in  the  will,  citations  shall  also  be  issued  and  aenred  upon  such 
person  or  persons,  if  resident  within  the  county.** 

14  Cal.  lOa 

^  1305.  ($12.)  The  probate  jndge  may,  oat  of  term  time 
or  at  chambers,  receive  petitions  for  the  probate  of  wills,  and 
make  and  issue  all  necessary  orders  and  writs  to  enforce  the  pro- 
duction of  wills  and  the  attendance  of  witnesses,  and  may  ap- 
point special  terms  of  his  court  for  hearing  the  petitions,  trials 
of  issues,  and  admitting  wills  to  probate. 

Stat.  1861, 629,  was  the  same  in  substance,  substituting  the  words, "  of 
any  such  application,"  for  the  words  following  ** hearing**  in  tbe  last 

two  lines. 

Stat  1851, 449,  omitted  all  after  "  witnesses.** 

1^^'iT  fV^^  At  the  time  appointed  for,  or  to  which  the 
bearing  mu^JBtB^najyjostponed,  the  court  must  require  proof, 
by  affidavit,  that  the  nouS^lMiHi^jefore  required  have  beea 
personally  served  or  mailed  and  pubUiHiSl^Mriti^^gmgmade, 
(be  court  must  hear  testimony  in  proof  of  the  wilLlI^a!^ 
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^ce  is  not  proYed  to  have  been  given,  or  if  from  any  other 
cau^^t  is  necessary,  the  hearing  may  bo  postponed  to  a  day 
oertainS|nd  notice  to  absentees  given  thereof,  as  original  notice 
is  reqaire(S^v-be  given.  The  appeamnoe  in  court  of  parties 
interested  is  ^i|aiver  of  notice. 

Stat  1861, 629,  reiun^  At  the  time  appointed,  or  at  any  time  to  which 
the  bearing  may  be  comiQaod,  upon  proof  belnsr  made  by  q^davit  or 
otherwise^  to  the  aatiafaetvm^  the  eowrt^  that  notice  has  been  kIvcu  as 
required  iu  the  preceding  se^(U)ns,  the  court  shall  proceed  to  hear  the 
testimony  In  proof  of  the  wlll^^^ 
.     SUt.  1S51, 450,  omitted  from  stA^sei,  |he  itaUdied  woids. 

^  1307.  ($18.)  Any  perso^l^terested  may  appear  and 
contest  the  will.  Devisees,  legalees^m^rs  or  creditors  of  an  es- 
tate way  eontesi  the  will  through  their  gSifrdians,  or  attorneys 
appointed  by  themselves  or  by  the  court  for  cki^ipurpose ;  but  a 
contest  made  by  an  attorney  appointed  by  thecoSddoes  not  bar 
a  contest  after  probate,  by  the  party  so  represented^f^ommene" 
e.d  leilhin  the  lime  provided  in  article  four  of  this  chap^ifr;  nor 
d-ocs  the  non-appointment  of  an  attorney  by  the  court  ofrH^f 
invalidate  the  probate  of  a  will, 

Stat.  1861. 630, substituted fbr  the  italicised  words, the  following:  "If 
It  appears  that  there  are  minors,  or  pcraons  residing  oat  of  the  county, 
who  arc  interested  in  the  estate,  the  court  shall  appoint  some  attorney  to 
■  represent  them.** 

Stat.  1851,  450,  was  same  as  stat  1861,  omitting  the  words,  "  in  the 
.estate." 

5  Cal.  432;  6  Cal.  158;  20  Gal.  264 ;  S4  Cal.  687 ;  35  Cal.  510;  36  Cal.  506. 

^  1308.  (}  19.)  If  no  person  appears  to  contest  the  probate 
of  a  will,  the  court  may  admit  it  to  probate  on  thiS  testimony  of 
one  -of  the  subscribing  witnesses  only,  if  he  testifies  that  the 
will  was  executed  in  all  particulars  as  reqtiired  bylaw,  and  that 
the  testator  was  of  sound  mind  at  the  time  of  its  execution. 

(  1309.  An  olegraphic  will  may  be  proved  in  the  same 
manner  that  other  private  writings  are  proved. 


i 
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ABTIOLfi    II. 

CONTESTING  PROBATE  OF    WILLS« 

Section  1312.    Contestant  to  file  grounds  of  contest,  and  petitioner 

to  reply. 
ISlSw    How  jury  obtained  and  trial  had. 

1314.  Yerdiot  of  the  jiuy.    Judgment.    Appeal. 

1315.  Witnesses,  who  and  how  many  to  be  exunined. 

Proof  of  handwriting  admitted,  when. 

1316.  Testimony  reduced  to  writing  for  future  eyidenoe. 

1317.  If  proved,  certificate  to  be  attached. 

1318.  Will  and  proof  to  be  filed  and  recorded. 

^  131S.  (^  20.)  If  any  one  appears  to  contest  the  will,  be 
must  file  written  grounds  of  opposition  to  tlie  probate  thereof, 
and  serve  a  copy  on  .the  petitioner  and  other  residents  of  the 
county  interested  in  the  estate,  any  one  or  more  of  whom  may 
demur  thereto  upon  any  of  the  grounds  of  demurrer  provided 
for  in  part  two,  tiUe  six,  chapter  three  of  this  code.  If  the  de- 
murrer is  sustained,  the  court  must  allow  the  contestant  a 
reasonable  time,  not  exceeding  ten  days,  within  which  to  amend 
his  written  opposition.  If  the  demurrer  is  overruled,  the 
petitioner  and  others  interested  may  jointly  or  separately  answer 
the  contestant's  grounds,  traversing  or  otherwise  obviating  or 
avoiding  the  objections.  Any  isanes  of  fact  thus  raised,  in- 
volving— 

1.  The  competency  of  the  decedent  to  make  a  last  will  and 
testament. 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execotion 
of  the  will  from  daress,  menace,  fraud  or  ondne  influence. 

S.  The  due  execution  and  attestation  of  the  wiil  by  the 
decedent  or  subscribing  witnesses  ;  or, 

4.  Any  other  questions  substantially  affecting  the  validity  of 
the  will — 

Must,  on  request  of  either  party  in  writing,  (filed  three  days 
prior  to  the  day  set  for  the  hearing)  be  tried  by  a  jury.  If  no 
Jury  is  demanded,  the  court  must  try  and  determine  the  iBsnea 
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joined.    On  the  tiial,  tbe  contestant  is  plaintifT  and  the  petitioner 
is  defendant. 

Stat  1867-8,^28,  read :  **  If  any  person  appearand  contest  the  wiU,  he 
sball  file  a  statement,  in  wilting,  of  the  grounds  of  his  Cor  her]  opposi- 
tion. When  any  istiue  or  issues  of  fact  shall  be  Joined  in  the  probate 
courts,  respecting  the  competency  of  the  deceased  to  make  a  last  will  and 
testament,  or  respecting  the  execution  by  tbe  deceased  of  such  last  will 
and  testament  under  restraint  or  undue  infiuence  or  fraudulent  represen- 
tation, or  for  any  other  cause  affecting  the  validity  of  such  will,  such 
issue  or  issues  shall,  at  the  request  in  writing  of  either  of  the  parties  in- 
terested, [be  tried  by  a  junr,  to  be  impanneled  by  the  probate  court,  as 
hereinafter  provided ;  and  if  a  jury  trial  be  not  demanded,  as  in  this  sec- 
tion providt^d,  the  said  issues  shall  he  tried  and  determined  by  the  probate 
court.  When  a  Jury  trial  shall  be  demanded,  a  request  in  writing  there- 
for shall  be'flleu  with  the  clerk  of  the  probate  court  at  least  three  days 
before  the  day  set  for  the  trial  of  the  issues  in  the  probate  court,  issue 
shall  bo  deemed  joined  by  the  filing  of  tlie  grounds  of  opposition,  as  afore, 
said,  with  the  clerk  of  the  probate  court.  Such  issue  or  issues  of  fact 
shall  be  made  up  and  tried  in  the  same  manner  as  is  or  may  be  provided 
by  law  for  the  tnai  of  Issues  of  foct  in  other  cases ;  and  upon  determina^ 


tion  of  such  issue  or  issues  of  fact,  the  Jury  trving  the  same  shall  render 
a  special  verdict  thereon.  And  whenever  a  trial  by  Jury  of  any  issue  of 
feet  joined  ia  the  probate  court  in  the  manner  provided  in  this  act,  shall 


be  demanded  in  writing,  as  in  this  section  provided,  it  sh.ill  be  the  duty  of 
the  probate  court  to  cause  to  be  summoned  and  impanneled  a  jury  for  the 
trial  of  such  issue  or  issues  of  fact  Such  jury  shall  be  summoned  and 
Impannelod  by  the  probate  courtlnthe  same  manner  as  Is  provided  for 
hy  law  for  summoning  and  impanneling  trial  Juries  in  the  county  courts 
or  this  state  for  the  trial  of  civil  actions,  for  the  trial  of  such  issues  or 
Issue  of  fact  and  at  such  time  as  the  court  shall  direct  Th  e  trial  shall  be 
bad  as  in  other  civil  caseis ;  and  upon  determining  such  issue  or  issues  of 
fact  the  jury  trying  the  same  shall  render  a  apeclal  verdict  upon  each  of 
the  issues  submitted  to  them ;  and  the  probate  court  shall  proceed  to  ad- 
rait  said  will  to  probate,  or  nut,  according  to  the  facts  found  and  the  law: 
and  a  new  trial  may  be  had,  and  also  appeal  taken  firom  such  trial,  verdict 
and  judgment,  as  in  oUier  civil  ca^es ;  and  the  act  regulating  proceedings 
in  civil  cases  in  the  courts  of  justice  in  this  state,  when  not  inconBistcat 
with  or  repugnant  to  the  provisions  of  this  act,  shall  be  applicable  to  and 
govern  the  practice  on  trials  of  issue  of  fact  by  Juiy  in  the  probate  court, 
provided  for  in  this  act]'" 

Stat  1861, 630<  was  tJie  same  as  stat  1867,  substituting  for  the  words  in 
brackets,  the  following :  "certified  immediately  to  the  district  court  of 
the  proper  county,  for  trial  by  jury,  otherwise  the  same«hall  be  tried  by 
the  probate  court  Such  request  in  writing  shall  be  filed  at  least  three 
days  before  any  day  set  for  the  trial  of  the  issue  in  ^e  probate  court 
Issna  shall  be  deemed  joined  by  the  filing  of  the  grounds  or  opposition  as 
aforesaid,  with  -the  clerk  of  the  probate  court.  Such  issue,  or  issues,  of 
Act,  shall  be  made  up  and  tried  ia  the  same  manner  as  ia,  or  may  be,  pro- 
vided by  law  for  the  trial  of  issues  of  fkct  in  other  cases.  Upon  aeteruiinr 
ation  or  sach  issue,  or  issues,  of  fact  the  Jnrv  trying  the  saraeshall  render 
a  special  verdict  thereon,  and  the  finding  of  the  Jury  shall  be  certified  bv 
the  district  court  to  the  probate  court,  whereupon  the  probate  court  sbau 
proceed  to  admit  said  will  to  probate,  or  not,  according  to  the  facts  found 
and  the  law.*'* 

Stat.  1855, 132,  was  same  as  stat.  1861,  omitting  the  words, "  in  writing  " 
after**  request';  also  substituting,  *' or  may,  by  consent  of  the  parties,** 
fur  the  words,  *'  otherwise  the  same  shall.** 

Stat  1851, 450,  read :  "  If  any  person  appears  and  contests  a  will,  he 
shall  file  a  statement  of  the  grounds  of  his  opposition.** 

f  1318.     (S  20.)     When  a  jary  is  demanded,  the  probate 
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court  mast  summons  and  impannel  a  jary  to  try  the  case,  m  the 
manner  provided  for  sammoning  and  impanneling  trial  Juries  in 
courts  of  record,  and  the  trial  must  be  coiiducted  in  accordance 
with  the  provisions  of  part  two,  title  eight,  chapter  four  of  this 
code.  A  trial  by  the  court  must  be  conducted  as  provided  in 
part  two,  title  eight,  chapter  five  of  this  code. 
Vide  S  1312  and  note.    84  Cal.  681 :  35  Cal.  510 

^  1314.  (§  20.)  The  jury,  after  hearing  the  case,  must  re- 
turn a  special  verdict  upon  the  issues  submitted  to  them  by  the 
court ;  upon  which  the  judgment  of  the  court  must  be  rendered, 
either  admitting  the  will  to  probate  or  rejecting  it.  In  either 
case,  the  proofs  of  the  subscribing  witnesses  must  be  reduced  to 
writing.  If  the  will  is  admitted  to  probate,  the  judgment,  will 
and  proofs  must  be  recorded. 

Tide  S 1312  and  note.    Also  %  1313. 

§  23,  Stat.  1851. 450,  read :  '*  The  testimony  of  each  witness  shall  be 
reduced  to  writing,  and  signed  by  btm,  and  shall  be  deemed  good  evi- 
.dence  In  any  subsequent  contests  concerning  the  validity  of  the  will,  or 
ttie  sufficiency  of  tlie  proof  thereof,  if  tlie  witness  be  dead*  or  has  permar 
nently  removed  ft'om  this  State.** 

5  Cal.  432;  10  Cal.  fiOO;  22  Cal.  70. 

$  1315.  ($$  21 ,  22.)  If  the  will  is  contested,  all  the  subscrib- 
ing witnesses  who  are  present  in  the  county,  and  who  are  of 
sound  mind,  must  be  produced  and  examined,  and  the  death* 
absence  or  insanity  of  any  of  them  must  be  satisfactorily  shown 
to  the  court.  If  none  of  the  subscribing  witnesses  reside  in  the 
county  at  the  time  appointed  for  proving  the  will,  the  court  may 
admit  the  testimony  of  other  witnesses  to  prove  the  sanity  of 
the  testator  and  the  execution  of  the  will ;  and  as  evidence  of 
the  execution  it  may  admit  proof  of  the  handwriting  of  the 
-  testator  and  of  the  snbscribing  witnesses,  or  any  of  them. 

10  Cal.  478. 

^  1310,  (^  23.)  The  testimony  of  each  witness,  reduced  t6 
Writing  and  signed  by  him,  shall  be  good  evidence  in  any  subse- 
quent contests  concerning  the  validity  of  the  will,  or  the  suffi- 
ciency of  the  proof  thereof,  if  the  witness  be  dead,  or  has  petma 
nently  removed  from  this  state. 

Fid^note  to  S  1814. 
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^  1317*  ($  24.)  If  tbe  court  is  satisfied,  upon  the  proof 
taken  or  from  the  facts  foand  by  the  jury,  that  the  will  was  duly 
executed,  and  that  the  testator  at  the  time  of  its  execution  was 
of  sound  and  disposing  mind,  and  not  acting  under  duress^ 
menacCy  fraud  or  undue  injluence,  a  certificate  of  the  proof  and 
the  facts  found,  signed  by  the  probate  judge  and  attested  by  the 
4Beal  of  the  court,  must  be  attached  to  the  will. 

Stat  1859,  132,  fittbstituted  the  words,  **  restraint,  andae  influence  or 
Ihiadulent  misrcprpflontatlon,''*  for  italicized  words. 

Stat.  18tl,  45P.  omitted  fiom  atat.  18M,  the  words:  **or  from  the 
fteta  found  by  the  Jury.^* 

8SCaL6fi. 

^  131S.  f)  25.)  The  will  and  a  certificate  of  the  proof 
thereof,  together  with  all  the  testimony  taken,  mast  be  filed  by 
the  clerk,  and  recorded  by  him  in  a  book  to  be  provided  for  the 
pftrpose. 

22CaLtf. 
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ARTICLE  III. 

,  PROBATE   OF   FOREIGN  WILLS. 

Section  1822.    Wills  proved  in  other  states  to  Be  recorded,  when 

and  where. 
1328.    Proceedings  on  the  production  of  a  foreign  will« 
1824.    Hearing  prooft  of  probate  of  foreign  will. 

^  13^3.  (^  27.)  Every  will  duly  proved  and  allowed  in  an7 
other  .of  the  United  States,  or  in  any  foreign  country  or  state, 
may  be  allowed  and  recorded  in  tbe  probate  court  of  any  eooniy 
in  which  the  testator  shall  have  left  any  estate. 

Stat.  18^  37,  was  the  sAine  as  stat.  1891,  substltating  the  words,  "  la 
any  State,  Terrllory  or  District,"  for  "  in  any  other." 

Stat.  1851,  451,  was  the  same  as  S  1322.  adding  the  words,  **providedy 
it  has  been  executed  in  conformity  with  the  laws  of  this  State.*^ 

^  1323.  ($  28.)  When  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  prodooed  by  tbe  executor, 
or  by  any  other  person  interested  in  the  will,  with  a  petition  for 
letters,  the  same  must  be  filed,  and  the  court  or  judge  must  ap- 
point a  time  for  the  hearing ;  notice  whereof  must  be  given  as 
hereinbefore  provided  for  an  original  petition  for  the  prolMite  of 

a  will. 

Stat.  1863-4,  367,  substituted  the  words,  ^*  to  whom  letters  of  Admin- 
istration, with  the  will  annexed,  might  be  granted,"  for  **  interested 
in  the  will." 

Stat.  1851. 451,  Is  substantially  the  same  as  §  13291  omitting  the  wordflL 
*'  with  a  petition  for  letters,  the  same  must  be  filed,"  which  were  added 
by  Stat.  1861. 630. 

39  Cal.  554. 

^  1324:.  ($  29.)  If  on  the  hearing,  it  appears  upon  tbe  face  of 
the  record  that  the  will  has  been  proved,  allowed  and  admitted  to 
probate  in  any  other  of  the  United  States,  or  in  any  foreign 
country,  and  that  it  was  executed  according  to  the  law  of  the 
place  in  which  the  same  was  made,  or  in  which  tbe  testator  was 
at  the  time  domiciled,  or  in  conformity  with  the  laws  of  this 
state,  it  iiinst  be  admitted  to  probate  and  have  the  same  force 
and  effect  as  a  will  first  admitted  to  probate  in  this  state,  and 
letters  tesrameutary  or  of  administration  issued  thereon. 

Stat.  1863-4,  368:  "  $  29.  If,  on  tbe  bearing.  It  nhaU  appear  to  the 
Court  that  the  instrument  ought  to  be  allowed  as  the  will  of  the 
deceased,  the  authenticated  copy  shall  l)e  admitted  to  probate  and 
recorded  the  same  aa  in  ^aae  of  other  wills,  and  tbe  wlU  snaU  have  tlie 
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same  Ct>i^co  and  effect  as  if  It  had  been  originally  proTcd  and  allowed  I^ 
the  aame  Court.  [It  shall  be  snflBcient  if  it  shall  appear  Aroni  the  copies 
referred  to  in  the  preceding  section  that  the  will  was  executed  in  con- 
formity with  ihe  laws  of  this  State,  and  was  proved  and  allowed  in 
confonnlty  with  ihe  laws  of  the  State, Territoi7k%  district,  foreign  country 
or  State  where  the  some  was  prcved  and  allowed,  and  that  the  sams 
was  proved  and  allowed  in  conformity  with  the  laws  last  refenvd  to; 
the  copy  of  the  order,  decree,  judgmt  nt,  or  certificate  of  the  Court  or 
officer  having  jurisdiction  ot  the  subject  matter,  duly  authenticated, 
showing  that  the  will  has  been  proved  uml  allowed,  shall  bo  prima  facie 
evidence,  and  also  prima  facie  evidence  of  tiie  death  of  the  testator; 
but  nothing  herein  shall  be  so  construed  as  to  exclude  any  other  legal 
oTldence.3 

Stat.  1861,000.  same  aa  lB63-4»  omitting  herefrom  the  words  in  bracket*. 

SUt.  1851, 451,  read :  "  S  29.  If  on  the  hearing  it  shaU  appear  to  the 
Court  that  the  instrument  ought  to  be  allowed  as  the  wOl  of  the  69- 
ceased,  a  copy  shall  be  flled^uid  recorded,  and  the  will  shall  havetha 
same  force  and  effect  aa  if  l^had  been  originally  proved  and  allowed  tai 
tbe  same  CourL*^ 
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ARTICLE  IV. 

CORTXSTING  WILL  AFTXR  PBOBATB. 

8aoTto2T  1827.   The  probate  may  be  oontested  within  one  year. 
1S28.    Citation  to  be  issned  to  parties  interested. 
1829.    The  hearing  had  on  proof  of  service. 
1880.    Petitions  to  revoke  probate  of  will  tried  bj  Juy  €r 

conrt.   Judgment,  what. 
1331.    On  revocation  of  probate,  powers  of  ezeoator,  .etc., 

cease,  bat  not  liable  ibr  acts  in  good  fkith. 
1382.    Costs  and  expenses,  by  whom  paid. 
1338.    Probate,  when  conclusive.    One  year  after  remoral 

of  disability  given  to  iniknts  and  others; 

(  1327.  (}  80.)  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year  after 
such  probate,  contest  the  same  or  the  validity  of  the  will.  For 
that  purpose  he  must  file  in  the  court  in  which  the  will  was 
proved,  a  petition  in  writing,  containing  his  allegations  against 
the  validity  of  the  will  or  against  the  sufficiency  of  the  proofs 
and  praying  that  the  probate  may  be  revoked. 

20  CaL  272. 

tjsas.  ($  31.)  Upon  the  filing  of  the  petition  a  citation 
mnstl^M^^^o  the  executors  of  the  will,  or  to  the  administra- 
tors with  the  wu^iH||Ked,  and  to  all  the  legatees  mentioned  in 
the  will,  i^iding  intb^MAt^ior  to  their  gnardians,  if  any  of 
them  are  minors;  or  their  persuuittt^ima^ntatives,  if  any  of  them 
are  dead  ;  requiring  them  to  appear  b^S^l^^ourt  on  some 
day  of  a  regular  term  therein  specified,  to  abdiii  iii'i'^fc^jjrhy  the 

probate  of  the  will  should  not  be  revoked. 
14  Cal.  lOS. 

^  1329.     (^  82.)    At  the  time  appointed  for  8howfaig*oaa8e» 
or  at  any  time  to  which  the  hearing  is  postponed,  personal  ser* 
vice  of  the  citationa  having  been  made  upon  any  persons  named 
therein,  the  conrt  must  proceed  to  try  the  istttes  of  f  tut  joined  in 
the  same  manner  as  in  an  original  contest  of  a  will, 

Stat  1851,  451,  snbstitiited  for  the  Italicized  woids  the  words,  **  pro- 
ceed to  bear  the  prooA  of  the  parties.  If  any  devisees  or  legatees 
named  In  the  will  shali  be  minors,  and  have  no  goaidlanSf  the  conrt  sbaH 
appoint  some  attomaj  to  represent  them.** 


4)3  AITXR  PROBATX.  ff  1890- t8S8 

f  1880.  (}  33.)  In  all  cases  of  petitions  to  revoke  the  pro- 
liate  of  a  will,  wherein  the  original  probate  was  granted  withool 
a  contest,  on  written  demand  of  either  partj,  filed  tliree  days 
prior  to  the  hearing,  a  trial  by  jary  mnst  be  had  as  in  cases  of 
the  contest  of  an  original  petition  to  admit  a  will  to  probate.  If, 
npon  hearing  the  prodb  of  the  parties,  the  jary  shall  find,  or  if 
no  jury  is  had,  the  eonrt  shall  decide,  that  the  will  is  for  any 
Mason  inralid,  or  that  it  is  not  sofficiently  proved  to  be  the  last 
will  of  the  testator,  the  probate  most  be  annnlled  and  revoked. 

Stat  1651,  451,  read:  "SS3.  If  upon  the  hearlns  of  tbo  prooft  of 
Oe  parties,  tbe  Court  shall  deefale  that  the  will  la  for  any  reason  in- 
Tsila,  or  that  it  is  not  safflpleDtly  proved  to  have  been  tbe  last  will  of  the 
testator,  tbe  probate  shall  be  amended  and  revoked.^* 

I  1331.  (^  34.J  Upon  the  revocation  being  made,  tne  pow- 
ers of  the  executor  or  administrator  with  the  will  annexed  mipst 
cease ;  bnt  such  executor. or  administrator  shall  not  be  liable  liar 
any  act  done  in  good  faith  previons  to  the  revocation. 

f  1339.     ($  35.)    The  fees  and  expenses  mnst  be  paid  by  the 

party  contesting  the  validity  or  probate  of  the  will,  if  the  will 

or  probate  is  confirmed.     If  the  probate  is  revoked,  the  costs 

mnst  be  paid  by  the  party  who  reasted  the  revocation,  or  out  of 

the  property  of  tlie  decedent,  as  the  court  directs. 

Stat  1851,  452,  provided  that  in  case  of  reyocatlon  the  expenses  bs 
paid  ont  of  the  property  of  deceased. 
^  Stat  mi,  680,  was  the  same  in  sobstanoe  as  S 1S8S.   19  Cal.  SSOl 

0  36.)  If  no  person,  within  one  year  after  the 
piobafte  oT^MI^aQi^gfltsthe  same  or  the  validity  thereof,  tbe 
pirobate  of  the  will  ieoSSMrisi^^aving  to  infants,  married 
women  and  persons  of  unsound  mind^RlV^wiai^^fMie  year 
irfter  their  respective  disabilities  are  removed; 
WCaLns. 
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ABnciifi  y 

PSOBITE  07  LOST  OR  DSSTROTKD  WILL. 

flpcnev  1888..  n«of  of  lortordfirtroyedwlll  tobetakea. 
.  1888.   Most  luiTe  been  in  cxistenoe  At  time  of  death. 
134(>.   Tobeoertifled,i«oo(dedMid)ettenthereoBgrafttod. 
1341.    Conrt  to  lettndn  injurioiu  sets  of  ezeeoton  or  a4- 
ministraton  dnring  proceedings  to  prove  loet  will. 

f  1988.  (}  37.)  Whenever  any  will  is  lost  or  deoUroyed^ 
the  probate  eotirt  most  take  proof  of  the  execotion  and  Talidity 
thereof  and  establish  the  same  ;  notice  to  all  persons  interested 
being  first  giTen,  as  prescribed  in  regard  to  proofs  of  wills  in 
other  cases.  AH  the  testimony  given  most  be  redaced  to  writing 
and  signed  by  the  witnesses. 

I  1889.  ((  38.)  Ko  will  shall  be  proved  as  a  lost  or  des- 
troyed will,  nnless  the  same  is  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator,  or  is  shown  to  have 
been  fraadnlently  destroyed  in  the  lifetime  of  the  testator,  nor 
nnless  its  provisions  «re  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses. 

($  8di)  Wben  a  lost  wffl  is  establidied,  the  pfo* 
visions^TB^tti^^rast  be  distinctly  stated  and  certified  l^lha 
probate  jndge7i^N4^ahand and  the  seal  of  hiaeoort,  and  ilwi 
certificate,  together  wi^^KMnymony  npon  which  it  is  foao4i4| 
mnst  he  filed  and  XMorded  as  iilfi7ir»a4k  urn  ^fnf  and  r^eevMy 
and  letters  testamentery  or  of  administral^i^ggg^the!  wlU  «thb 
nexed  mnst  be  issued  thereon,  in  the  same  man^rll^m^i^ Willi 
prodaced  and  dnly  proved. 

^  1841.  (^  40.)  If,  before  or  daring  the  pendency  of  m 
application  to  prove  a  lost  or  destroyed  will,  letters  of  adminii> 
tration  are  granted  on  the  estate  of  the  testator,  or  letters  testa- 
mentary of  any  previbns  will  of  the  testator  are  granted,  the 
eonrt  may  restrain  the  administrators  or  execntors  so  appdntod 
from  any  acte  or  proceedings  which  would  be  injurious  to  the 
legatees  or  devisees  claiming  under  the  lost  or  destroyed  will. 


ARTICLE    VI. 

TBS  PROBATE  OF  NUNCUPATITE  WILLS. 

SBonov  JUL    NuneupatiTe  wills,  when  and  how  -admitted  to 

probate. 
18I&    Additional  leqnlrementaln  probate  of  nnncnpatlTe 

willa. 
1846.    Contests  and  appointments  to  eonform  to  provisloas 

as  to  other  wills. 

^  1844.  Nuncnpative  wills  may  at  any  time,  within  six 
monthe  after  the  testamentmry  words  are  spoken  by  the  decedent, 
be  admitted  to  probate,  on  petition  and  notice  as  provided  in 
article  one,  chapter  two,  of  this  title.  The  petition,  in  addition 
(o  th«  JQrisdictioual  facts,  must  allege  that  the  testamentary 
words  or  the  eabstauce  thereof  were  rednced  to  writing  within 
thirty  days  after  they  were  qx>ken,  whieh  vritioig  moat  accom- 
pany  the  petition. 

VUenottto  iUiM.    lGaL488. 

*  ^  1345.  The  probate  court  mast  not  reeeive  or  entertain  a 
petition  for  the  probate  of  a  nuncnpative  will  until  the  lapse  of 
fourteen  days  from  the  death  of  the  testator,  nor  must  such  pe- 
tition at  any  time  be  acted  on  unless  the  testamentary  words  are, 
or  their  substance  is«  reduced  to  writing  and  filed  with  the  pe- 
tition, nor  until  the  surviving  husband  or  wife,  (if  any)  and  all 
other  persons  resident  in  the  state  or  county,  interested  in  the 
estate  are  notified  as  hereinbefore  provided. 
Vide  note  to  §  IMS. 

^  1346.  Contests  of  the  probate  of  nancupatlve  wills  and 
Appointments  of  executors  and  administrators  of  the  estate  de- 
vised thereby,  must  be  had,  conducted  and  made  as  hereinbefore 
provided  in  cases  of  the  probate  of  written  wills. 

Stat  1850,  177,  §§7^8,9,  read:    "*%!.  No  niuicapatlve  wiU  shaU  be 

E"  when  the  estate  bequeathed  exceeds  the  value  of  five  hundred  dol- 
nor«  unless  the  same  be  proved  by  two  witnesses,  who  were  present 
e  making  thereof,  nor  unless  it  be  proved  that  the  testator,  at  the 
time  of  pronouncinff  the  same,  did  bid  some  one  present  to  bear  witness 
that  sncn  was  bis  wTll«  or  to  that  effect,  nor  unless  such  nuncupatire  will 
was  made  at  the  time  of  the  last  sickness,  and  at  the  dwelUng-honse  of 
the  deceased,  or  where  he  or  she  had  been  residing  for  the  space  of  ten 
days  or  more,  except  where  such  person  was  taken  sick  from  home,  and 
4iaA  bslbre  his  or  her  retom.  Nothing  contained  herein  shall  prevent 
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soy  Boldier  belnff  In  actuAl  service,  nor  mariner  belBf  en  sliip-lKMxd, 
from  digpoBinR  of  his  wages  and  other  personal  estate  by  a  noncnpatlTa 
win."  --,-  V 

S  8.  **  No  proof  shall  be  recelyed  of  anv  nnncopative  will,  unless  it  he 
•ffered  within  six  m^nthaafler  sp^kina  the  testamentary  words,  nor  un- 
less the  words,  or  the  sabstance  thereof;  were  reduced  to  writing  within 
thirty  days  after  they  were  spoken. 

S  9.  **  No  probate  of  any  nuncupative  will  shall  be  granted  for  fbur^ 
teen  days  after  the  death  of  the  testator,  nor  shall  any  nuncupative  wlU 
be  at  any  time  proved,  uniesa  the  testamentary  words,  or  the  substanco 
thereof,  be  first  committed  to  writing,  and  process  be  issued  to  call  in  tbo 
widow,  or  other  person  or  persons  mterested,  tp  ceotest  the  pfohate  q$ 
inch  will,  if  tbay  think  proper.** 


UEXi;jBAILT«i3UMIj;g«L4S7>.  KT^^. 


CHAPTEB    m. 

OF    EXBCm'OBS    AND    ADMINISTBATOBS,    THBIB 

LETTERS,  BONDS,  REMOVALS  AND 

SUSPENSIONS 

ABTICLA    I,     LB1»BB8TB8TAXBirrASTAin>OV  ADinKISTBATIOl*, 
WITH  THX  WILL  AmTBZBD,  HOW  AND  TO  WHOM 
I8BUBD. 
n.     FolUC  OF  LBTTKBS. 
m.     LeTTIEBS  0¥  ADMISIBTBATIOS,  to   whom  Ain>  THX 

OBDKB  IN  WHICH  THE?  ABB  GBAinED. 
IV.     PBTITION  ABTD  CONTBBT  FOBLBTTSB8,  AHD  ACTIOS 
THEBEOV. 
V.     RbYOOATION  of  LBTTBB8  AHD  FBOOEEDIHOfi  THERE* 
FOB. 

VI.    Oaths  a»d  bonds  of  ezboutobs  and  admikis- 

TBATOBB. 
VII.     I^SCIAL  ADMINISTBATOBS  AND  THEIB  FOWEBS A.ND 
DUTIES. 

Vin.    Wills  found  afteb  lettbbs  of  adminibtba- 

TION  GBANTED. 

IX.    Disqualification  of  jtjdoes  and  tbansfbbb  of 

ADMtNISTBATION. 
X.     BEXOYALS  and   SUSPBiraiONS  IN    CEBTAXN  OAfiS0. 


ARTICLE    L 

LSTTXKS  TESTAMENTART  AND  OF  ADXINliSTBATIOM,  WITH  THX 
will  annexed,   HOW  AND   TO   WHOM   ISSUED. 

Sbotion  1849.    To  whom  letters  on  proved  will  to  issue. 

1850.  Who  are  incompetent  as  executors  or  administra- 

tora.    Letters  with  will  annexed  to  issue,  when. 

1851.  Interested  parties  may  file  objections. 

1852.  Unmfu*ried  woman  executrix  or  administratfik; 


mMrryiDg,  her  aathority  oeafes.    Mairted  mama 
mined  may  be  execatrix  but  not  administratriaL, 
186A    Executor  of  an  executor. 

1864.  Letters  of  administration  duranU  minoreakOgk 

1865.  Acts  ofa  portion  of  executors  valid. 

186^  Authority  of  administrators  with  will  at^nipHr 
Letters,  how  issued. 

f  1849.  ($  41.)  The  court  admitting  a  will  to  probttte» 
after  the  same  is  proved  and  allowed,  must  isaue  letters  thecacp 
to  the  persons  named  therein  as  executors  who  are  competent  la 
discharge  the  trust,  who  must  appear  and  qualify,  uniess  oijec- 
Han  is  made  as  provided  in  section  thirteen  hundred  andfifty^ne* 

32  Cal.  66;  34  Cal.  671.     Vide S  lS69and  note. 

I  1850.  (^  42.)  No  person  is  oompetent  to  lervis  u»  Qxeca^ 
tor  who,  at  the  time  the  will  is  admitted  to  probate  ..is 

1.  Under  the  age  of  mi^ori^. 

2.  Convicted  of  an  in&mous  crime. 

3.  Adjudged  by  the  court  incompetent  to  ezeente  the  ddties 
of  the  trust  by  reason  of  drunl^enness,  improvidence  or  want  of 
understanding  or  integrity.  * 

Kthe  sole  executor,  or  all  the  executors  are,  incompetent,  or 
renounce  or  fiiil  to  apply  for  letters^  or  to  appear  and  qualify, 
letters  of  administration  with  the  will  annexed  must  be  issued. 

Stat.  18SI«  463.  omitted  the  words,  **  faktegritj  ** ;  **  or  shall  renoimoe,  er 
IUltoftppiyfbrletters>  or  to  appear  and  quali^,**  which  were  added  by 

^Fvaaw*  a^#^aa  •  ^wwa  • 

ttCal.4ia;  26Cal.a86;  32  Cal.  441  $  36  Cal.  88. 

^  1851.  {^  43.)  Any  person  iuterested  in  a  will  may  file 
objections  in  writing,  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  objections 
must  be  heard  and  determined  by  the  £ourt ;  a  petition  may,  at 
the  same  time,  be  filed  for  letters  of  administration  with  the  will 
annexed. 

Stat.  1861,  453.  omitted  the  last  Glaase,  (a -petitton,  etc.)  which  waa 
added  by  stat.  1861, 611. 

Vide  S 1370  and  note* 

^1859.  (^44.)  When  an  mimarried  woman,  appointed  exeeo- 
Mte,  marries,  her  anthority  is  extinguished.    When  a 
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IvotDftd  is  named  an  exeocttriit,  she  i&ay  be  appointed  and  serrehi 
•tery  respect  as  a  femme  sole. 

Stat  1851. 45t,  omitted  the  last  senteooe,  whleta  was  added  by  stat. 
ljm.flll. 

18  Cal.  20 ;  Chapman  v.  Holllster,  Oct  T.  1871. 

1 1353.  (^  45.)  No  execator  of  an  execator  shall,  aa  soeh,  be 
aathorized  to  administer  on  the  estate  of  the  first  testator,  but  on 
the  death  of  the  sole  or  sanriying  executor  of  any  last  will,  let- 
ters of  administration  with  the  will  annexed,  of  the  estate  of  the 
first  testator,  left  nnadministered,  mast  be  issued. 

^  1854.  ($  46.)  Where  a  person  absent  from  the  state,  or  a 
minor  is  named  executor — if  there  is  another  executor  who  accepts 
the  trust  and  qualifies — the  latter  may  have  letters  testamentary 
and  administer  the  estate  until  the  return  of  the  absentee  or  the 
majority  of  the  minor  who  may  then  be  admitted  as  joint  execu- 
tor. If  there  is  no  other  executor,  letters  of  administration,  with 
the  will  annexed,  must  be  granted ;  but  the  court  may,  in  its  discre- 
tion, revoke  them  on  the  return  of  the  absent  executor  or  the  ar- 
riyal  of  the  minor  at  the  age  of  majority. 

Stat.  1891, 453,  read :  *'  When  a  person  under  the  age  of  twenty-one 
yean  shall  be  named  executor,  letters  of  administration,  with  the  will 
annexed,  shall  be  granted  during  the  minority  of  the  execator,  who  shall 
accept  the  tmstand  qaali^,  in  which  case  the  execator,  who  shall  accept 
the  trust  and  qualitv,  shall  have  letters  testamentary,  and  shall  admin- 
ister the  estate  until  the  minor  shall  axrlve  at  full  age,  when  he  may  he 
admitted  as  Joint  executor.** 

^  ISS.'S.  (^  47.)  When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  haye  the  same  authority  to 
perform  all  acts  and  discharge  the  trust,  required  by  the  will,  as 
effectually  for  eyery  purpose  as  if  all  were  appointed  and  should 
act  together  ;  where  there  are  two  executors  or  administrators, 
the  act  of  one  alone  shall  be  effectual,  if  the  other  is  absent  from 
the  state,  or  laboring  under  any  legal  disability  from  serving,  or  if 
he  has  given  his  co-executor  or  co-administrator  authority  in 
writing,  to  act  for  both  ;  and  where  there  are  more  than  two  ex- 
ecutors or  administrators,  the  act  of  a  majority  is  yalid, 

Stat  1861, 631,  substituted,  *'  under  seal  to  act  alone,  or,**  for  **  in  wilt- 
ing *' ;  also,  "  sufficient  *'  for  "valid.** 

Stat  1851, 453,  omitted  all  after  the  W^rda,  ^  should  act  together  **  la 
fifth  line. 

24  Gal.  609;  29CaI.22& 
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LETTERS  OF    ADMINISTRATION,  TO  WHOM  AND    tflK  OSDKR  I» 

WHICH  THKY  ARE  aRANTED. 

SaOTiON  1866.    Order  of  persons  entitled  to  administer.   FW<9i«r 

not  to  administer. 
l£6a    Preference  of  persons  equally  entitled. 
1867.    In  discretion  of  court  to  appoint  administnilttr* 

when, 

1368.  When  minor  entitled,  who  appointed  administrator. 

1369.  Who  are  incompetent  to  act  as  administrators. 
,^— ^jaZQ,_jforried  woman  not  to  be  administratrix. 

$  1365.  Administration  of  the  estate  of  a  person  dying 
intestate  must  be  gi-anted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned,  and  they  are  respectively  entitled 
thereto  in  the  following  order  : 

1.  The  surviving  husband  or  wife,  or  some  competent  per- 
son  whom  he  or  she  may  request  to  have  appointed  : 

2.  ThechUdren; 

8.    The  father  or  mother ; 

4.  The  brothers ; 

6.  The  sisters ; 

6.  The  grand-children ; 

7.  The  uext  of  kin  entitled  to  share  in  the  distribution  of 
the  estate; 

8.  '^The  public  administrator^*; 

9.  »6The  creditors^*; 

10.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partner^hii)  at  the  time 
of  his  decease,  the  surviving  partner  must  in  no  case  be  ap- 
pointed administrator  of  his  estate.  [Took  effect  March  31, 
1876.  J 


^^^\/^JtA%^%^^»J  A*ft   waav    x^axasj*.  * 


Slat.  1861, 631,  Inserted  between  sulMllYlsions  8  and  9,  a  subdivision  as 
*illows:  "  Any  of  the  kindred  not  above  enumerated  with.u  the  fourtn 
deg?ro  of  consLguh.ity  " ;  also,  the  word  "kindred  "  for  "  next  of  Wn," 
lii8ubdlviaion7;  and  read  In  subdiviaion  1,  "may  request  to  have  ap- 
pointed.*' 

Stat.  1855, 132,  was  same  as  stat  1B68-4 ;  except  it  read  in  subdivision  L 
**  may  request  to  bave  appointed.** 
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St»t  lf%1. 4r>4,  omitted  aU  after  Bnbdivlsloii  10;  also  placed  pablic  ad* 
BiHUstrator  before  crediton  In  the  order. 

5  Cal.  64;  7  Cal.  230;  11  Cal.  128;  16  Cal.  164, 367;  23  Cal.  478;  25  Cal. 
»L%  587 ;  34  Cal.  468;  35  Cal.  644. 

^  1366.  (§  53.)  Of  several  persons  claiming  and  equally  en- 
tiUod  to  admiiHater,  males  most  be  preferred  to  females,  and 
fefoiives  of  the  whole  to  those  of  the  Imlf  blood. 

(  1367.  (5  54.)  When  there  are  several  persons  equally 
entitled  to  the  administration,  the  conrt  may  grant  lettera  to  one 
or  more  of  them  ;  and  when  a  creditor  is  claiming  letters,  the 
court  may,  in  its  discretion,  at  the  request  of  another  creditor, 
grant  letters  to  any  other  person  legally  competent. 

Stat.  1863-4,  .168,  inserted  theirords,**in  its  discreUon'*  between ''may** 
and  "  srant,''  la  second  line. 

Stat.  18i|l,  454,  omitted  last  elaase  beginning  with  tbe  words, ''  and 
wlienacteditor." 

^1368.  (^57.)  If  any  person  entitled  to  administration  is 
a  minor,  letters  must  be  granted  to  his  or  her  guardian,  or  any 
other  person  entitled  to  letters  of  administration,  in  the  discretion 
of  the  court. 

Stat.  1851, 454,  omitted  the  last  clause  beginninff  with  the  woidi,  '*  or 
my  other  person,*'  which  was  added  by  stat  1800-70, 687. 

mm 

,  ^  ,1960.-    ($  55.)    No  {Mtrson  is  competent  to  servtt  at  adnun- 
Mtrator  or  administratrix,  who,  when  appointed  is 
.  - 1.'    Under  the  age  of  mi^iority. 
S.    Convicted  of  an  infamous  crime. 

3.  Adjudged  by  the  court  incompetent  to  execute  the  dotieg 
<^tbe  traet  by  reason  of  dnmkenness,  improvidence  or  want  of 
itnderstanding  or  integrity, 

Stat  1861, 832,  read :  **  No  person  shall  be  entitled  to  letters  of  admin- 
l^tjmtionj"  iQstead  oi^  "  No  person  is  competent  to  serve  as  adminislnitor 
ifi  adiMnistratrix.*^ 

'  Stat.  1851, 454.  same  as  1801,  omming  the  word  *'  integrity.** 

n^is  11350  and  note* 

-  f  1370.  ($  56.)  A  married  woman  must  not  be  appo&itett 
a^ini^tratrix.  When  an  unmarried  woman  appdnted  admin* 
Ittarattix  marries,  her  authority  is  extinguished. 

'  Amendment,  approved  Fobnutfy  13, 1872.—- [(  56.  W&en  my 
anmarried  woman  who  shall  haye  been  appointed  administratrix, 
■baJl  marry,  her  marriia^  Aball  exdngdish  ber  authority  as  WBoh 
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administratrix.    AdminiBtration  shall  not  be  grapted  to  a  married 
'woman.] 

Stat.  1865-6, 765,  substantially  the  same. 

Stat.  1851 ,  454,  omlU  ed  tho  first  sentence. 

Stat.  186f)-70, 636,  was  as  foll(»w8 :  "  When  rfnj  unmarried  woman  whe 
thall  have  been  appoiuted  administrtrlx  shall  nanrj,  her  marriaire  atadl 
extinguish  her  aathorii.y.  Adminittyatlea  shall  not  be  giantod  to  a 
Cor]  at  the  request  of  a  married  woman.** 

Vide  §  1352. 


ABTICLE  IV. 

PETITION  TOR  LETTERS  AND  ACTIOV  THEBIOIT. 

SacTiOH  1371.    Applications,  how  made. 

1872.  When  granted. 

1873.  Notioe  of  application. 

1374.  Contesting  applications. 

1375.  Hearing  of  application. 

1376.  Evidence  of  notice. 

1377.  Grant  to  any  applicant. 

1878.  What  proofs  mnst  be  made  befbre  granting  letters 

of  administration. 

1879.  Letters  may  be  granted  to  others  than  those  entitled. 

,  ^  1371.  ((  58.)  Petitions  for  letters  of  administration  mmt 
be  in  writing,  signed  by  the  applicant  or  his  coonsel,  and  filed 
witb  the  clerk  of  the  conrt,  stating  the  iitcte  essential  to  give  the 
oonrt  jorisdiction  of  the  case,  and  when  Icnown  to  the  applicaoBt, 
he  mnst  state  the  names,  ages  and  residence  of  the  heirs  of  the 
decedent,  and  the  value  and  chu:aoter  of  the  property.  If  the 
jarisdictional  facts  existed,  Irat  are  not  fully  set  forth  in  the  pe- 
tition, and  are  afterwards  proved  in  the  coarse  of  administration, 
the  decree  or  order  of  administration  and  sabseqoent  proceed- 
ings are  not  void  on  account  of  such  want  of  jarisdictional  arec* 
ments. 

Stat.  1851, 454,  omitted  all  alter  the  words,  '*  Jarlsdiction  of  the  eaas,** 
whieh  was  added  by  stat  1861, 632. 

7Cal.238;  17Cal.837;  19Cal.l88;  28Cal.  186;  SICaL5«;S4Csl.ll8| 

^9  Cal.  Ki.  -  - 


i 
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f  137%  (§  59.)  Lettora  of  administration  may  be  granted 
at  a  regnlar  term  of  the  conrt,  or  at  a  special  term  appointed  by 
the  jadge  for  the  hearing  of  the  application. 

Stat.  18dU  454,  read :  "  shaU  only.**  instead  of  *'  may.** 

I  1373.  (^  60.)  When  a  petition,  praying  for  letters  of  ad> 
Bunistratioii,  is  filed,  the  clerk  must  give  notice  thereof  by 
canang  notices  to  ba  posted  in  at  least  three  public  places  in  the 
comity,  one  of  which  mast  be  at  the  place  where  the  conrt  is 
held,  containing  the  name  of  the  decedent,  the  name  of  the  appli- 
cant and  the  term  of  the  conrt  at  which  the  application  will  be 
keard.  Such  notice  mast  be  giren  at  least  ten  days  before  the 
hearing. 

^  1374.  {^fy\.)  Any  person  interested  may  con  teat  the  peti* 
tioo,  by  filing  written  opposition  thereto,  on  the  ground  of  the 
incompetency  of  the  applicant,  or  may  assert  his  own  rights  to 
the  administration  and  pray  that  letters  be  issned  to  himself.  In 
the  latter  case  the  contestant  mnst^le  a  petition  and  give  the 
notice  required  for  an  oriffinal  petition^  and  the  court  must  hear 
the  two  petitions  together, 

Stat.  1861, 632,  sabstltuted  for  the  words  In  italics,  the  words,  **  aftet 
proper  petition  filed,  and  dne  notice  given.** 

0lt«.  1WI,4W,  omitted  Italicised  words. 

1 1375.  (§  62.)  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  conrt  most  hear 
the  allegations  and  proofs  of  the  parties,  and  order  the  issoing  of 
letters  of  administration  to  the  party  best  entitled  thereto. 

Stat.  18jH,  4S5,  read :  **  according  to  law,'*  instead  of  "  as  herein  re- 
Qaired  '*.;  also, ''  as  the  case  may  require/'  instead  of,  **  to  the  party  best 
oUMed  thereto.'* 

YCaL337;  34CaI.468. 

^  1376.  (^  63.)  An  entry  in  the  minutes  of  the  conrt,  thai 
the  required  proof  was  made  and  notice  given,  shall  be  condu* 
live  evidence  of  the  fact  of  such  notioe. 

Stat.  1811, 4l»,  Inserted  "  had  been,"  between  "  notice  **  and  '*given  ** ; 
also,  **  according  to  law,**  between  "  given  **  and  **  shalL** 

7CaL231. 

1 1877.  ((  64.)  Letters  of  administration  must  De  granted 
to  eoy  applicant,  though  it  appears  that  there  are  other  persons 

O.  O.  I 
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having  better  rigbtB  to  the  administration,  when  sach  pefsonv 
fail  to  appear  and  claim  the  iesoing  of  letters  to  thenuielves, 
16  Cal.  165. 

^1378.  ($65.)  Before  letters  ofadministration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have  died  lotes* 
tate,  tho  fact  of  his  dying  intestate  must  be  proved  by  the  testi- 
mony of  the  applicant  or  otkersy  and  the  court  may  also  examine 
any  other  person  concerning  the  time,  place  and  manner  of  his 
deaths  the  place  of  his  residence  at  the  time»  the  yalne  and 
character  of  iiis  property,  and  whether  or  not  the  decedent  left 
any  will,  and  may  compel  any  person  to  attend  as  a  witness  liDr 
that  purpose. 

.     Stat.  1861, 632.  inserted  the  words,  **  of  his  death,**  after  "  resideAee 
at  tho  timc.^* 

Stat  1851, 4S\  read :  *'  oath,**  instead  of  *'  testimony  '* ;  also,  omitted 
tho  words.  '*  the  place  of  Ills  residence  at  tho  time,  the  value  and  char- 
acter of  his  property.** 

7  Cal,  287. 

$  1379.  (}  66.)  Administration  may  be  granted  to  one  or 
more  competent  persons,  although  not  entitled  to  the  same,  al 
the  written  request  of  the  person  entitled,  filed  in  the  conrk 
When  the  person  entitled  is  a  non-resident  of  the  state,  affidavits 
or  depositions,  taken  ex  parte  before  any  officer  authorized .  by 
the  laws  of  this  state  to  take  acknowledgments  and  administer 
oaths  out  of  this  state,  may  be  received  as  primary  evidence  of 
the  identity  of  the  party,  if  free  from  suspicion,  and  the  &ct  if 
established  to  the  satisfaction  of  the  court. 

Stat.  1R61, 6^,  substantially  the  same,  readintr,  ^*  prhna  facie  *^  fat 
*' primary  *' ;  also,  inserting ^'^reasonable **  before  ''suspicion.** 

Stat.  1851, 455,  omitted  all  aftertbe  weids  "filed  in  the  court'* ;  also,l» 
serted  after ''  entitled,**  tho  words, "  to  be  Joined  with  such  penon.** 

16  CaL  161 ;  25  Cat.  586;  28  Cal.  188. 
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ABTIOLE  V. 

mvOCATION  OF  LKTTIR8  AND  PROCXCOIiraS  THSBSFOE. 

flaonov  1883.  RevocatloB  of  lotten  of  administration. 

1884.  When  petition  flied,  citation  to  iasae. 

1885.  Hearing  of  petition  for  revocation. 

1886.  Prior  rights  of  relatives  entitles  them  to  revoke 

prior  letters. 

f  1383.  ($  67.)  When  letten  of  administration  have  been 
gtsnted  to  any  person  other  than  the  sarviving  husband  or  wife, 
ehild,  &ther,  mother,  brother  or  sister  of  the  intestate,  any  one 
«f  them  may  obtain  the  revocation  of  the  letters  and  be  entitled 
to  the  administration,  by  presenting  to  the  probate  court  a  ped- 
timi  praying  the  revocation,  and  that  letters  ot  administratioii- 
nay  he  issued  to  him^ 

Mat.  18»-T0, 400,  added  the  words.  **  or  her.** 

tftat.  1851, 4U,  added  the  woida,  ^  or  her  ** ;  but  omitted  the  words,  **or 
sister.** 

U  CoL  aao;  16  CaL  165;  29  CaL  478;  25  Cal.  586;  Chapman «.  Hollister, 
OOL  T.,  1811. 

68.)    When  soeh  petition  is  filed,  the  clerk  must 
a  eteationu^B^nkMaityg^^to  appear  and  anuwer  the 
on  some  day  of  a  regular  ter^of^ttHHsnyi^orji  special 
term  appointed  by  the  court  or  judge  for  the  hearing 

Stat.  1861, (i33,  hiserted  *.' that  may  he **  between  *'tcnn'*  and  "ap- 
pointed"; also  read:  *^  answer  the  petition,"  instead  of, "  answer  the 


aaane." 


Stat.  1851, 455,  omitted  the  words  "court  or"  before  "iadgo";  also 
nd:  "  at  tJie  next  regular  term  of  the  court,"  instead  of,  *^  on  some  day 

of  a  regular  term  of  the  court " :  also,  **  <an3wec  the  petition,"  instead  of 

**  answer  tSie  same." 

•S  Cat.  418. 

f  1885.     (^  69.)    At  the  time  appoifited,  the  citation  having 

been  duly  served  and  returned,  the  court  must  proceed  to  hear 

the  allegatioDS  and  proofiB  of  the  parties ;  and  if  the  right  of  the 

applicant  is  established,  and  he  is  competent,  letters  of  adminis- 

trati'on  most  be  granted  to  him,  and  the  letters  of  the  former 

adnxtmstrator  revoked. 

Btat.  1851. 455, substantially tbe^siynetinsertinffthe words, *" or  she,** 
after  **and  he." 

»OaJ*476. 
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^  138G.  ($  70.)  The  snrviving  bnBband  or  viife,  wbeu  let- 
ters of  adminiBtration  huvo  beea  granted  to  a  child,  father, 
brother  or  siBter  of  the  intoslate  ;  or  any  of  snch  i-elativea,  when 
letters  have  been  granted  to  any  other  of  theni,  may  assert 'his 
prior  nglit,  and  obtain  letters  of  adminiBtration,  and  have  the 
letters  before  granted  revoked  m  the  manner  prescribed  in  the 
three  preceding  secti(«d. 

Stat.  18ii9-70,  insortod  V  or  iux  *'  aOer  "  his.** 

Stat.  1851, 455,  omitted  the  words,  '*  or  sister  *'«  but  inserted  "  or  her  ** 
after  "  his." 


ARTICLE  VI. 

OATHS  AND  BOND  OF  £XECDTORS  AND  ADMINISTRATORS,  ETC. 

Saonov  1387.    Ailmhilstrator  or'  exeotttor  to  take  ostfa.    Ijetten 

and  bond  to  be  recorded. 
1388     Bond  of  administrators,  form  and  requiremonts  of. 
1889.    Additional  bonds  when  feqnired. 
1390.    Conditions  of  bonds. 
1891.    Each,  or  more  than  one  administrator,  to  give 

separate  bonds. 

1392.  Several  recoveries  may  be  bad  on  same  btrnd. 
1898.    Bonds,  and  JustifiQation  of  sureties  on.    Must  bo 

approved. 
1S94.    Citation  and  requirements  of  Judge  on  defloieat 

bond.    Additional  security. 
1305.   Bight  oeases,  when. 

1393.  When  bond  may  he  dispensed  with. 
1897.    Petition  showing  failing  sureties  and  asking  for 

further  bonds.  • 
1398.    Citation  to  executor,  eta ,  to  show  cause  against  MCh 

application. 
11399.    Furtlier  security  may  be  ord««d. 
1400.    Negleeting  to  obey  order. 

Su9pendlng  powers  of  executor,  eta 

Further  security  ordered  without  appUoatlOB  -of 

party  in  Interest. 
Belease  of  sureties. 
New  sureties. 

Neglect  to  give  new  sureties  forfeits  letters. 
Application  to  be  determined  out  of  term  time. 


■ 

1401 
1402. 

I-  . 

1408. 
1404. 
1405. 
1406. 
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I IS87.  ^f72.)  BefonlBttoni  tertomelitarjor  of'admilils- 
traftiflB  sre  U8ae4  to  the  executor  or  administrator,  he  mnst  take 
ftnd  eobacribe  an  oath  before  some  ofiloer  authorized  to  adminlB- 
tor  oaths,  that  he  will  perfonn,  according  to  law,  the  daties  of 
execntoK  or  administrator,  which  oatli  most  be  attached  to  the 
letteas.  Ail  letters  testamentary  and  of  administration  issued  to, 
and  all  bonds  executed  by,  execators  or  administrators,  with  the 
aifida^ita  and  certificates  thereon,  most  be  forthwith  recorded  by 
tfw  clerk  of  lAie  coart  haying  jurisdiction  of  the  estates,  in  bookg 
to  be  kept  by  him  in  his  office  for  that  pnrpose. 

Stat.  1851, 456,  contained  the  words.  **  or  affirmation  **  between  **  oath** 
aad"  before'*;  also  substituted  '*  beiore  the  probate  judge  or  clerk,**  f(W 
the  words,  '*  before  some  ofilcer  authorized  to  administer  oaths  ** ;  and 
eocdtted  an  after  the  words,  **  of  executor  or  administrator.** 

Stat.  1861, 633,  same  as  ^13S7,  insertlBg  same  words,  and  substituting 
same  words  as  1851 ;  also  inserting  the  words,  *'  as  provided  for  In  tlUa 
act,"  between  "thereon"  and  "must";  also,  "respectively  "between 
"estates"  and  "in*';  also,  "a  booV*  for  ''books";  and  adding  the 
W0rds, "  and  the  said  records  and  duly  certified  copies  taken  thcreirom, 
shall  hare  the  same  force  and  effect,  in  all  cases  whatsoever,  as  the  orig> 
iaal  papers  would  have.*  * 

Stat.  1862, 13,  same  as  1861,  inserting  therein  the  words, "  or  other  officer 
aatb'nized  to  administer  oaths,**  between  ** clerk**  and  "that  he  will 
perform.** 

I  1388.  ({  73. )  Every  person  to  whom  letters  testamentary 
or  of  administration  are  directed  to  issne,  mast,  before  receiving 
them,  execute  a  bond  to  the  state  of  California,  with  two  or 
more  sufficient  sureties,  to  be  approved  by  tlie  probate  judge. 
In  form,  the  bond  must  be  joint  and  several,  and  tbe  penalty 
most  not  be  less  than  twice  the  value  of  the  personal  property 
and  twice  tbe  probable  value  of  the  annual  rents,  profits  and  is- 
BBesof  the  real  property  belonging  to  the  estate,  which  values 
mmt  be  ascertaiued  by  the  probate  judge  by  examining  on  oath 
the  party  applying,  and  any  other  persons. 

Stat.  185i«  456,  same  down  to  word, "  value,*'  and  thereafter  snbstitated 
Che  words, "  of  the  estate,  which  value  shall  be  ascertained  by  the  probate 
jiPige,  by  tlie  examination,  on  oath,  of  the  party  applying,  and  of  an^ 
other  person  he  may  think  proper  to  examine.  Tho  bond  shall  be  condi- 
tioned that  tiie  exc  cutor  or  administrator  sliall  faithfully  execute  the  du- 
tiCfl  of  the  trust  according  to  laW." 

Stat.  1852,  !<«,  hiscrtcd  In  1851,  the  words,  "the  probate  judge  !»hall  re* 
qptfre  ait  additional  bund  whenever  the  sale  of  any  real  estate  belonging 
to  an  estate  is  onlorcd  by  him,"  between  "proper  to  examine  "  and  "  the 
bead  " ;  also,  a<ldi'd  ilie'  words.  "  he  shall  also  require  bond  and  bUfflclent 
surety  for  the  annual  rents,  issues  and  profits,  of  all  real  estate  in  his 
charge  as  such  exocnitor  or  administrator,  to  be  approved  by  the  probate 
judge.*' 

Stat.  1868-1,  ot>8,  was  same  as  §1388,  and  also  added  the  language  used 
in  <f|  1389, 139U  in/ra. 
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f  1889:  ($'73t)  The  prolMito  jadge  must  xequize  uniddi- 
tional  bond  whenever  the.  sale  of  ftny  real  estate  belonging  to  an 
estate  is  ordered  by  him;  but  no  such  additional  bond  most  be 
required  when  it  satisfactorily  appears  to  the  eoart  that  the  pen- 
alty of  the  bond  given  before  receiving  letters,  or  of  any  bond 
given  in  place  thereof,  is  equal  to  twice  the  valae  of  the  per- 
sonal property  remaining  iui  or  that  will  come  into,  the  poeses- 
sion  of  the  execntor  or  administrator,  indnding  the  annoal  rente, 
profits  and  issues  of  real  estate,  and  twice  the  probable  amoont 
to  be  realized  on  the  sale  of  the  real  estate  ordered  to  be  sold. 

Rife  8  1888  and  note.   34CaL468. 

^  1390.  ($  73.)  The  bond  must  be  conditioned,  that  the  ex* 
ecutor  or  administrator  shall  faithfully  execute  the  duties  of  the 
trust  according  to  law. 

Vide  %  1688  and  note.   5  CaL  443 ;  28  Cal.  187 ;  37  Cal.  431.     . 

^  1391.  (^  74.)  When  two  or  more  persons  are  appointed 
executors  or  administrators,  the  probate  judge  must  require  and 
take  a  separate  bond  from  each  of  them. 

^  139S.  ($  75.)  The  bond  shall  not  be  void  upon  the  first 
recovery,  bnt  may  be  sued  and  recovered  upon  from  time  to 
time,  by  any  person  aggrieved,  in  his  own  name,  until  the  whole 
penalty  is  exhausted 

^  1393.  (^  76.)  In  all  cases  where  bonds  or  undertakingB 
we  required  to  be  given,  under  this  title,  the  sureties  must  jm- 
tify  thereon  in  the  same  manner  and  in  like,  amounts  as  required 
by  section  ten  hundred  and  fifty-seven  of  this  code,  and  the  oer* 
tificate  thereof  must  be  attached  to,  and  filed  and  recorded  with 
the  bond  or  undertaking.  All  such  bonds  and  undertakinga 
must  be  approved  by  the  probate  judge  before  being  filed  or  re- 
corded. 

Stat  1851, 456,  read :  "  In  all  cases  where  bondg  are  rcqatred  by  this 
act,  the  suretiua  must  Justify  on  oath,  before  the  judge  of  some  court  hav- 
ing a  seal,  to  the  effect  that  tliuy  are  householders  or  freeholders,  resldeat 
vrithin  this  state,  and  that  they  are  worth  double  the  amount  fbr  ivhicli 
they  become  Uablc,  over  and  above  their  debts;  such  justidcation  shall 
bo  m  vrriting  certified  by  the  judge  before  whom  talien,  and  attached  to 
and  filed  with  the  bond.  Whenever  tlie  penal  sum  of  the  bond  amounts 
to  more  than  Ave  thousand  dollars,  sureties  may  bu  allowed  to  become 
liable  for  portionHof  said  penal  sum,  making  in  the  aggi-egate  at  least  two 
.sureties  for  the  whole  penal  sum,  or  for  each  portion  thereof." 


jm 
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'  M»t.  }8».»9,«Miie  M  ISftUlnaertliig  thcndii  the  words.  *'or  eleik** 
after  **  judge  "  wherever  it  oecnrs ;  also,  subetitnting  **  amoant  Justified 
to  **  for  '*  double  the  amount  for  which  they  become  liable  *' ;  inserting, 
also, "  and  liabilities  exclusive  of  property  exempt  iVom  execution/*  be- 
tween ** debts''  and  **such  justification*^;  also,  "signed  by  the  person 
jutifjring  and/*  between  ** writing  '*  and  **  certified  ** ;  also,  snbstitating 
^•two"  for  "fire." 

Stat.  1861, 633,  same  as  1855,  omitting  words,  **  or  clerk.** 

Stat.  186^-4, 371,  same  as  1861,  substituting  the  words,  **  before  some  of- 
flew  aathori zed  to  administer  oaths,**  Instead  of  **befbre  the  judge  of 
some  court  having  a  seal.** 


L3d4»  ((  76.)  Before  the  probate  judge  approves  any  bond 
requrliLQnder  this  title,  be  may  of  his  own  motion,  or  at  any 
time  afbe^i|be  approval  of  sacb  bond,  opoii  the  motion  of  any 
person  interesl^d  in  the  estate,  sapported  by  affidavit  that  any 
one  or  all  of  8ach8^Btie8  are  not  worth  as  mach  as  they  have 
justified  to,  order  a  ciOliDn  to  issue,  requiring  such  sureties  to 
appear  before  him,  at  a  ^Mun  time  and  place,  to  testify  touch- 
ing their  property  and  its  vraie:  and  the  judge  must,  at  the 
time  such  citation  is  issued,  cans^^notice  to  be  issaed  to  the 
executor  or  administrator,  requiring  nnitt^pearance 
of  the  citation.  Upon  the  return  of  the  ctlii^on 
swear  the  sureties,  and  such  witnenes  as 
touching  the  property  of  such  sureties  and  its  valn^iLaud 
such  investigation  the  judge  is  satisfied  that  the  bone 
dent,  he  may  require  safficieut  additional  security, 
time  as  may  be  reasonable,  not  less  than  five  days. 
Stmt  1895, 900,  §S. 


at  the  return 
,  the  judge  may 
be  produced, 
if  upon 

witm 


f  1895.  ($76.)  If  Bufilcieut  security  is  not  given  within 
the  time  fixed  by  the  judge's  order,  the  right  of  such  executor  or 
administrator  to  the  administration  shall  cease,  and  the  person 
next  entitled  to  the  administration  on  the  estate,  who  will  execute 
a  sufficient  bond,  must  be  appointed  to  the  administration. 

Stat  1855,800,$  4. 

t6»  (^  77.)  When  it  is  expressly  provided  in  the  will 
of  a  t^UUuPtBSm^i^vmd  is  required  of  the  executor,  letters 
testamentary  may  issneiSS^^Mia^^jealestate  be  made  and 
confirmed  without  any  bond  being^^veif^^Mi^j^xecutor  to 
whom  letters  are  issued  without  bond  may  at  any  timealEel 


I 
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<wbeii  itappeftvfl  ftom  aay  eanie  ndoesBtty  or  ptnipw)  be  le* 

qnired  to  fiie  a  bond,  as  ia  other  cafiOB. 

Stat.  1851, 456,  omitted  tbe  wordft, ''  and  8al«8  of  veal  estate  be  naAe  and 

confirmed." 

Stat  1863-4,  369,  snbatltnted,  "  whenever  it  may  be  sbown  ttom  anj 
cause  to  be  necessary  or  proper/*  for  tbe  yrorda  in  tbe  brackets. 

^  1397.  ($  78.)  Any  pdrson  interested  in  an  estate  may,  oj 
verilied  petition,  represent  to  the  probate  judge  that  the  snretieB 
of  the  executor  or  administrator  thereof  have  become  or  are  be- 
coming insolvent,  or  that  they  have  removed  or  are  abont  to 
remove  from  tbe  state,  or  that  from  any  other  canse  tbe  bond  w 
insufficient,  and  ask  that  further  security  be  required. 

This  contains  the  snbstanoe  of  Stat  1851, 457. 

§  1398.  {$  79.)  If  tbe  probate  jndge  is  satisfied  (9iat  tii« 
matter  requires  investigation,  a  citation  most  be  issued  to  Ao 
ezecntor  or  administrator,  requiring  liim  to  appear,  at  a  time  and 
place  to  be  ilierein  specified,  to  show  cause  why  be  should  net 
give  further  security.  The  citation  must  be  served  personally  on 
the  executor  or  administrator,  at  least  five  days  before  the  retom 
day.  If  he  has  absconded,  or  cannot  be  found,  it  may  be 
served  by  leaving  a  copy  of  it  at  his  last  place  of  residence,  or 
by  such  publication  as  the  court  or  judge  may  order, 

^  1399.  ($  80.)  On  the  retnm  of  the  citation,  or  at  aodi 
other  time  as  the  judge  may  appoint,  he  must  proceed  to  hear  (he 
proofs  and  allegations  of  the  parties.  If  it  satisfactorily  ap- 
pears that  tbe  security  is  from  any  canse  insufficient,  he  may 
make  an  order  requiring  the  executor  or  administrator  to  giTt 
further  security,  or  to  file  a  new  bond  in  the  usual  form,  withiB 
a  reasonable  time,  not  less  than  five  days. 

^  1400.  ($  81.)  If  the  executor  or  administrator  neglects 
to  comply  with  the  order  within  the  time  prescribed,  the  jndge 
must,  by  order,  revoke  his  letters,  and  his  authority  must  there- 
npon  ceuse. 

(  1401.  ($  82.)  When  a  petition  is  presented,  praying  tha* 
an  executor  or  administrator  be  required  to  give  further  seoui^y, 
or  to  gi've  bondf  where  by  the  terms  of  the  will  no  bond  woi 
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orijfiMolly  refutrei,  and  ii  is  alleged,  on  oath,  that  the  execntor 
or  admiDistrator  is  wasting  the  property  of  the  estate,  the  jadge 
xoi|y«  by  order,  eoqiend  hia  powers  aotil  tbe  matter  ean  be 
heard  and  determined. 

Btat.  1861, 457,  inserted  tbe  words,  **  or  alllniMtloa,**  after  the  word, 
"oath." 

^  1402.  a  83.)  When  it  cooies  to  his  knowledge  that  tbe 
bond  of  any  executor  or  administrator  is  from  any  caase  in- 
BufScient,  the  probate  jadge,  without  any  application,  mnat 
cause  him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  farther  security,  and  must  proceed  thereon  as  upon  the 
application  of  any  person  interested. 

Stst  1851, 457,  uses  the  words,  '^  it  shall  be  the  iutj  of,  etc,"  instead  of 
the  words, ''  mast,  etc.** 

^1403.  ($84.)  When  a  surety  of  any  execntor  or  adminis- 
trator desires  to  be  released  from  responsibility  on  account  of 
future  acts,  he  may  make  application  to  the  probate  court  or 
judge  for  relief.  The  court  or  judge  must  cause  a  citation  to  the 
executor  or  administrator  to  be  issued,  and  served  personally,  re- 
quiring him  to  appear  at  a  time  and  place  to  be  therein  specified, 
and  to  ^ve  other  security  ;  if  he  has  absconded,  left  or  removed 
firom  the  state,  or  if  he  cannot  be  found,  after  due  diligence  and 
inquiry,  service  may  be  made  as  provided  in  section  thirteen 
hundred  and  ninety-eight, 

Stat  1851 ,  457.  omitted  all  after  the  word, "  seearlty  " ;  also,  the  word, 
"personally." 

Stat.  1861, 633,  sabBtitntedfbr  the  italicized  words  the  words,  "by  leav- 
ing a  copy  at  his  last  place  of  residence,  if  the  same  cau  be  ascertained, 
and  by  such  publication  as  the  coart.  or  probate  judge,  may  order.'* 

^  1404:^  (f  85.)  If  new  snreties  be  given  to  the  satisfaction 
of  the  judge,  he  may  thereupon  make  an  order  that  the  sureties 
Dirbo  applied  for  relief  shall  not  be  liable  on  their  bond  for  any 
subsequent  act,  default  or  misconduct  of  the  execntor  or  adminis- 
trator. 

$  1405.  (^  86.)  If  the  executor  or  administrator  neglects 
or  refuses  to  give  new  sureties,  to  the  satisfaction  of  the  judge, 
on  the  return  of  the  citation,  or  within  such  reasonable  time  as 
the  judge  shall  allow,  unless  the  surety  making  the  application 
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■ball  confient  to  a  longer  extension  of  time,  the  ooart  or  judce 
most,  by  order,  revoke  his  letten. 

8tat.  1861, 6S4,  inserted  tbe  words,  ^'not  exeeedl&f  4ve  days**  aftw«lie 

word,  "allow." 

Stat.  1851. 457,  omitted  the  words,  *'  unless  tbe  soretj  maklag  aypUH^ 
tion  shall  consent  to  a  l<niger  extension  of  time.** 

^  1400.  ($  87.)  Tbe  applications  authorized  by  the  nine 
preceding  sectioDB  of  this  chapter  may  be  heard  and  determined 
oat  of  terfn  time.  All  orders  made  thendn  most  be  entered 
upon  the  minates  of  the  coort. 

See  new  $  140T  in  appendix. 
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ABTICLE  VII. 

IPXOIAI.  ADMINISTRATORS  AND  THEIR  POWERS  AND  DUTIES. 

ftaffnoa  1411.  Special  administrator,  when  appointed. 

1412.  Special  letters  may  be  issued  out  of  term  time. 

141S.  Preference  given  to  persons  entitled  to  letters. 

1414.  Special  administrator  to  give  bond  and  take  oath. 

1415.  Duties  of  sjtccial  admiuiBtrator. 

1416.  When  letters  testamentary  or  of  administration  aira 

granted  special  administrator's  powers  cease. 

1417.  Special  administrator  to  render  account 

.  I  1411.  {$$  8S,  95,  JB3.)  When  there  is  delay  in  granting 
letters  testamentary  or  of  administration »  from  any  caose,  or 
when  Bocb  letters  are  granted  irregularly,  or  no  sufficient  bond 

'  18  filed  as  required,  or  when  no  application  is  made  for  such 
letters,  or  when  an  administrator  or  executor  dies  or  is  sus- 
pended  or  retnovedy  the  probate  judge  must  appoint  a  speciar  ad- 
ministrator to  collect  and  take'  charge  of  the  esUUe  of  the  de- 
cedent, in  whatever  county  or  counties  the  same  may  be  found, 
and  to  exercise  such  other  powers  as  may  be  necessary  for  the 
preservation  of  the  estate  ;  or  he  may  direct  the  public  admiAis- 
Irator  of  his  county  to  take  chai^  of  the  estate. 

Stat.  1855, 133,  §  4,  was  the  same,  omitting  the  italicized  words,  and  In* 
■erting,  **by  law  "  after  "  required.** 

Stat  1851. 45a,  omitted  the  words,  "or  when  such  letters  are  granted 
irregularly,  or  no  Bufflcient  bond  is  filed  as  reqnlrcMi " ;  also,  the  words, 
'Mnwha    ttTcoanty  or  counties  the  same  may  be  found." 

Stat.  IHAI,  456,  §  95,  read :  Whenever  an  cxecntrr  or  administrator 
shall  die.  or  his  letters  be  revoked,  and  the  clrcuriAtanccs  of  the  estate 
require  the  immediate  appointment  of  an  administrator,  the  probate 
jaage  may  appomt  a  special  administrator,  as  provided  in  the  preceding 
sections."^ 

Stat,  1851,  485,  8282,  read:  '* During  the  saspc^sion  of  the  powers  of 
the  executor  or  administrator,  mider  the  author!^  of  the  preceding  aeo- 
'  tion,  the  probate  Judge  may,  if  th^  condition  of  the  estate  requires  it, 
appoint  a  special  adrainistrator  to  take  charge  of  the  effects  tif  the  estate, 
into  shall  give  the  bond,  and  account  as  other  special  administrators  are 
required  to  do.** 

SUt.  1861,  <>92,  substituted  hi  S 282  of  Stat.  1851,  the  words,  "probate 
court  or  judge,**  for  '*  probate  Judge.** 

7  Cal.  231 ;  11  Cal.  128;  17  Cal.  237;  20  Cal.  816;  22  Cal.  67;  84  GaL  468; 
C3iapman  v.  HoUlster,  October  Term,  1871. 

1 14:19.     ($  89.)    The  Rppointment  may  be  made  out  of  term 
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time,  and  witbont  notice,  and  mnst  be  made  by  entry  npon  the 
minutes  of  the  coart,  specifying  the  powers  to  be  exercised  by 
the  administrator.  Upon  snch  order  being  entered,  and  after  the 
person  appointed  has  given  bond,  the  clerk  mnst  issae  letters  of 
administration  to  such  person,  ia  ooofonkuty  with  the  oidear. 
22  Cal.  6T. 

^  1413  ($  90.)  In  making  the  appointment  of  a  special 
administrator,  the  probate  jadge  mnst  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  administratipn,  bat 
no  appeal  roust  be  allowed  from  the  appointment 

Stat  1851,  458,  inserted  tho  words,  '*  or  pcrwm»'*  after  tbe  word  **pev- 
•on." 

^  1414.  (^  <f)l.)  Before  any  letters  iesne  to  any  special  ad- 
ministrator, he  mnst  give  bond  in  sach  snm  as  the  probate  judge 
may  direct,  wich  sareti'w  to  the  satisfaction  of  the  jadge,  con- 
ditioned for  the  faithfal  performance  of  his  dntiee ;  and  he  mu$t 
take  the  nsual  oath  and  have  the  »ams  endor$ed  on  his  letters ^ 

7CaL230. 

* 

^  1415.  (^  92.)  The  special  administrator  mnst  collect  and 
preserve  for  the  executor  or  administrator ,  all  the  goods,  chattels, 
debts  and  effects  of  the  decedent,  all  incomes,  rents,  issues  and 
profits,  claims  and  demands  of  the  estate ;  must  take  the  charge 
and  management  of,  enter  upon  and  preserve  from  damage, 
waste  and  injury  the  real  estate,  and  for  any  snch  and  all 
aecesaary  purposes  may  commeooe  and  maintain  or  defend 
suits  and  other  legal  proceedings  as  an  administrator ;  be  maj 
sell  such  perishable  property  as  the  probate  court  may  order  to 
be  sold,  and  exercise  such  other  powers  as  are  conferred  npon 
him  by  his  appointment,  but  in  no  case  is  he  liable  to  an  aetioa 
by  any  creditor  on<a  cluim  against  the  decedent. 


Stat  1851, 458,  read :  '*  The  special  administrator  shall  collect  and  l 
serve  for  the  executor  or  administrator,  all  the  goods,  chatcls  and  debts 
of  tho  deceased,  and  for  that  purpose  may  commence  and  maintain  sails 
as  an  administratur.  lie  may  sell  such  pcri9habIo  estate  as  the  probate 
court  may  order  lo  be  sold,  and  may  exercise  such  other  powers  as  may 
have  been  com^.rred  apon  him  by  his  appointment ;  but  In  no  case  shaft 
be  be  lialbe  to  an  action  by  any  creditor  on  a  claim  against  th»deccssodi** 

I  1416.  ($  93.)  When  letters  testamentary  or  of  adoriiris- 
ration  on  the  estate  of  the  decedent  have  been  granted*  the 
wwers  of  the  special  administrator  cease,  and  he  must  forthwith 
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deliver  to  the  exeeator  or  administrator 'all  the  propertj  and 
effects  of  the  decedent  in  his  bands;  and  the  executor  or  ad- 
ministrator may  prosecate  to  final  jndgment  any  suit  commenced 
by  the  spedal  adminiittetor. 

Stat.  1851, 486,  iBMfted  «ke  word*,  '*  be  pemiltted  to  **  before  **  proee- 
cute." 

$  1417.     (}  94.)    The  special  administrator  mnst  render  an 
acconnt,  on  oath,  of  his  proceedings*  in  a  like  manner  as  other 
administrators  are  required  to  do* 
€.  €.  P.- 


f|14aa^4Si§  WILLS  V0UH9  4S§ 


AETIOLE  Vin. 

WILLS  FOUVD  AFTER  LETTERS  OF  ADMIlf I8TRAT10N  ^KAKTXD, 
AND  MISCELLANEOUS  PROVISIONS. 

•aoTiOK  1428.    On  proof  of  will,  after  grant  of  letten-of  adiiiini»' 

tratioD,  letters  revoked. 
1424.    Power  of  executor  in  such  a  case. 
142&    Bemaiuing  administrator  or  executor  to  continM 

when  his  colleagues  are  disqualified. 
1426.    Who  to  act  when  all  acting  are  incompetent. 
1437.    Executor  or.  administrator  may   resign,    when. 

Court  to  appoint  successor.  Uahility  of  out-goer. 
1^18.    All  acts  of  executor,  etc.,  valid  until  his  power  is 

revoked. 
1429.    Transcript  of  court  minutes  to  he  evidence. 

f  14:dd.  ($98.)  If,  after  granting  letters  of  admistration  on 
the  ground  of  intestacy,  a  will  of  the  decedent  is  duly  proved 
and  allowed  by  the  court,  the  letters  of  administration  must  b« 
revoked,  and  the  power  of  the  admipistrator  ceases,  and  he  must 
render  an  account  of  his  administratioii  within  such  time  as  the 
court  shall  direct. 

^  1494.  (^  99.)  In  such  case,  the  executor  or  the  adminit- 
trator  with  the  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover  and  collect  all  the  rights,  goods,  chattels,  tiedis  and  effects, 
of  tiie  decedent  remaining  nnadminietered,  and  may  prosecute  to 
final  judgment  any  suit  commenced  by  the  administrator  before 
the  revocation  of  his  letters  of  administration. 

Stat  1851. 450,  innerted  the  words,  «*  of  the  w*ll  **  between  the  words 
** executor**  and  "or  the  admhiistrator;**  also  the  woida,  **vui^  he 
admitted  **  between  **  may  "  and  **  proMcuto.*' 


«« 


^  l^r^S.  (^  96.)  In  case  any  one  of  several  executors  or 
administrators  to  whom  letters  are  granted,  dies,  becomes  lana* 
tic,  is  convicted  of  an  infamous  crime,  or  otherwise  becomes  in- 
capable of  executing  the  trust,  or  in  case  the  letters  testamentaiy 
or  of  administration  are  revoked  or  annulled,  with  respect  ta 
my  one  executor  or  administrator,  the  remainiDg  ezeentor  or 


■ 
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tdmimstnaor  most  proceed  to  complete  the  execation  of  the 
will  or  adminiBtratioD. 

Stat.  1851, 49e,  inserted  the  words,  "*  according  to  Uw**  after  **amiaUed.** 
90  CaL  311. 

^  1496.  (^  97.)  If  all  snch  execators  or  administrators  die 
or  beeome  incapable,  or  tbe  power  and  antfaority  of  all  of  them 
is  revoked,  tbe  probate  court  most  issue  letters  of  admiuistration 
with  tbe  will  annexed,  or  otberwise,  to  tbe  widow  or  next  of 
kin,  or  others,  in  the  same  order  and  manner  as  is  directed  in 
relation  to  original  letters  of  administration.  Tbe  admiuistra- 
tors  so  appointed  mnst  give  bond  in  tbe  like  penalty,  with  lika 
Boreties  and  conditions,  as  hereinbefore  required  of  administra 
ton,  and  shall  have  the  like  power  and  aalhoiity. 

Stat  1851,  450,  inserted  the  words  **  according  to  Uw**  after  '«re- 
toked." 

82  CaL  441. 

^  14$i7.  (^  100.)  Any  executor  or  administrator  may,  at 
any  time,  by  writing,  filed  in  tbe  probate  court,  resign  bis  ap- 
pointment, having  first  settled  his  accounts  and  delivered  up  all 
.the  estate  to  the  person  whom  tbe  court  shall  appoint  to  receiv4 
the  same.  If,  however,  by  reason  of  any  delays  in  snch  settle- 
ment and  delivering  up  of  tbe  estate,  or  for  any  other  cause,  the 
circumstances  of  tbe  estate  or  the  rights  of  these  interested 
therein  require  it,  the  court  m&y,  at  any  time  before  settlement  of 
accounts  and  delivering  up  of  the  estate  is  completed,  revoke  the 
letters  of  such  executor  or  administrator,  and  appoint  in  bis 
stead  an  administrator,  either  special  or  general,  in  tbe  same 
manner  as  is  directed  in  relation  to  original  letters  of  adminis- 
tration. The  liability  of  the  out-going  executor  or  administrator 
or  of  tbe  sureties  on  his  bond,  shall  not  be  in  any  manner  dia- 
ebarged,  released  or  affected  by  such  appointment  or  reaigiuition, 

Stat.  1S58, 105,  inserted  the  word,  '*  provided  "  before  "  if,''  and  omitted 
the  word ''however;'*  also  subatilnted  the  words,  "iu  the  estate,  shall 
ia  tbe  opiuivu  Ot  the  Court"  for  "therein;"  also  Uie  woriis,  *'the 
powers  or  the  letters  testamentary  or  of  admiiiLitration "  for  "the 
letters;"  also  Inserted  the  words,  '*as  the  ease  may  require"  between 
"  general  "  and  "in  the  same  manner;"  also  the  words, "  of  a  special  or 
general  administrator  in  his  stead,"  between  "  appointment  "  and  *'or 
l^esiguauou."    • 

3  Col.^SB;  5  Cal.443;  10  Cal.  i;0;  20.  Cai.  310;  28  CaL  187.  Chap- 
man V.  llollister,  Oct.  T.  18711 

Stat.  1851, 4.'»9.  contained  only  the  first  sentence  of  %  1427,  in  snbstance 
omitting  the  itaiiGized  words. 
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«C«1.3aB;  5C«L4i);  UGA].  110;  MCaL  SIO;  MOfll.lST.  Cbapnu*. 
HoUlBter,  Oct  T.  1871. 

$  1428.  (^  101.)  All  acts  of  an  exeeotor  or  administralor, 
as  sach,  before  the  revocation  of  bis  letters  testamentary  or  of 
udministratioD,  are  as  valid  to  all  intents  and  porpoees  as  if  such 
execator  or  administrator  had  oontinaed  lawfollj  to  execute  the 
duties  of  his  trust. 

^  1429.  ($  102.)  A  transcript  from  the  minutes  of  the 
court,  showing  the  appointment  of  any  person  as  executor  or 
adminstrator,  together  with  the  certificate  of  the  dork,  under 
his  baud  and  the  seal  of  his  court,  that  such  person  has  given 
bond  and  been  qualified,  and  that  lelters  testamentary  or  of  ad- 
ministration have  been  issued  to  him  and  have  not  been  revoked, 
shall  have  the  same  effect  in  evidence  aa  the  letters  ihennelvee. 


ABTICLE 

DISQUALIFICATION  OF  JVDOXS  AND  TBANSVCBf  OF  ADXXNISTRA* 

TI0N8. 

SaoTiON  1480.    When  Judge  not  to  act 

1431.   Judge  being  disqnalifledy  prooeedingi  to  be  trans* 

fisrred,  and  where. 
1482.    Transfer  not  to  change  right  to  administer.    R»> 

transfer,  how  made. 
1488L    When  proceedings  to  be  returned  to  original  court. 

^  1480.  ((  103.)  No  probate  court  shall  admit  to  probate 
any  will,  or  grant  letters  testamentary  or  of  administration,  in 
any  case  where  the  judge  thereof  is  interested  aa  next  of  kin  to 
the  decedent,  or  as  a  legatee  or  devisee  under  the  will,  or  when 
be  is  named  as  executor  or  trustee  in  the  will*  oriia  witness 
thereto,  or  is  in  any  other  manner  interested  or  disqualified  from 
acting. 

Stat.  1863-4, 909,  sabstltoted  the  words,  **  of  sueb  court  **  tar  *^  thereof  '* 
ftfter  the  word  ''Judge;"  Stat  18ftl,  4»,  omitted  the  last  clause,  bat 
was  otherwise  the  same  In  salwtance. 

17  Gal.  in. 


$  1431^  ($  104.)  When  a  petition  is  filed  in  the  probate 
coart,  praying  for  admisBiou  to  probate  of  a  wili»  or  for  granting 
letters  teetamentaiy  or  of  adnunigtration,  or  when  proceeding* 
are  peudiog  in  the  probate  court  for  the  eettlemeat  of  an  estate^ 
aud  the  presiding  judge  of  the  court  is  disqualified  to  act  from 
aoy  cause,  upon  his  own  or  the  motion  of  any  person  interested 
in  the  estate,  he  must  make  au  order  txanaterriug  the  proceeding 
to  the  probate  court  of  an  adjoining  county ;  and  the  cierli  of  the 
court  ordering  the  transfer  must  transmit  to  the  clerk  of  the 
court  to  ushich  the  proceeding  is  ordered  to  be  transferred,  a 
certified  copy  of  the  order,  aud  all  the  papers  on  file  in  his  of- 
fice iu  the  proceeding ',  and  thereafter  tbe  probate  court  to  which 
the  proceeding  is  transferred  shall  exercise  tbe  same  authority 
atid  juriadidton  over  the  estate,  and  ail  matters  relatiug  to  the 
administration  thereof,  as  if  it  had  original  jurisdiction  of  the 
estate. 

Vide  note  to  k  ItfS.   15  CsL  220 ;  S7  Cal. !». 

(  14:33.  (^  104.)  The  transfer  of  a  proceeding  from  one 
court  to  another,  as  provided  for  in  the  preceding  bection,  shall 
not  afieet  tbe  right  of  any  person  to  letters  testamentary  or  of 
admiuistration  on  the  estate  transferred,  but  tbe  same  persona 
are  entitled  to  letters  testamentary  or  of  administration  on  the 
estate,  iu  the  order  hereinbefore  provided.  If,  before  the  ad- 
miuistration is  closed  of  auy  estate  so  transferred,  as  herein  pro- 
vided, another  person  is  elected  or  appointed,  and  qualified,  as 
probate  judge  of  the  county  wherein  such  proceeding  was  origi- 
nally commenced,  who  is  not  disqualified  to  act  iu  tbe  settle- 
meut  of  the  estate,  aud  the  causes  for  which  the  proceeding  waa 
transferred  no  longer  exist,  any  person  interested  in  tbe  estate 
may  have  the  proceeding  returned  %o  the  court  from  which  it 
was  originally  transferred,  by  filing  a  petition  setting  forth  these 
facts,  and  moving  the  couit  therefor. 

Vide  noia  to  max 

^  14:33.  (^  104.)  On  hearing  the  motion,  if  the  facts  re- 
quired by  the  preceding  section  to  be  set  out  in  tbe  petition  are 
satisfactorily  shovirn,  and  it  further  appears  to  the  court  tbat  the 
convenience  of  parties  interested  wouJd  be  promoted  by  such 
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change,  the  jadge  mnst  make  an  order,  traiusferring  the  proceed- 
ing back  tp  the  prohate  ooort  where  it  was  originally  com- 
menced ;  and  the  clerk  of  the  court  ordering  the  transfer  mnet 
transmit  to  the  clerk  of  the  coart  in  which  the  proceeding  was 
originally  commenced  a  certified  copy  of  the  order,  and  all  the 
original  papere  on  file  in  his  oifice  in  the  proceeding ;  and  the 
coart  where  the  proceeding  was  originally  commenced  shall 
thereafter  have  jarisdiction  and  power  to  make  all  necessary 
orders  and  decrees  to  close  np  the  administration  of  the  estate. 

Stat.  186J^,  328,  contained  the  exact  sabstsnce  of  last  three  •ectioos. 

Btat.  1851, 460,  read:  "  When  any  probate  Judge,  who  would  other> 
wise  be  authorized  tu  act,  shall  be  precluded  fh>m  acting  firom  the  causes 
meotioiied  In  the  preceding  section,  or  when  he  shall  be  in  any  manner 
interested  upon  a  representation,  and  due  proof  thereof  is  made  to  the 
probate  Judge  uf  an  adjoining  county,  sucli  Judge  shall  be  vested  with 
all  the  powers  and  authority  of  the  proper  probate  Judge,  In  relation  to 
tlie  proof  of  any  will  and  the  granting  of  letters  testamentary,  or  of 
administration  thereon,  and  the  granting  of  letten  of  administration  1a 
cases  of  intestacy,  and  shall  retain  Jurisdiction  as  to  all  subsequent  pro- 
ceedings in  regard  to  the  estate.'* 

Stat.  1863-4.  369,  read :  '*  #  104.  When  the  probate  court  of  any  county 
shall  be  precluded  from  admitting  to  probate  a  will,  or  granting  letters 
testamentary  or  of  administration,  from  any  of  the  causts  mentioned  in 
the  preceding  section,  tlie  wlU  may  be  proved,  and  letters  testamentary 
or  of  admimstraUon  may  be  granted,  and  all  proceedings  necessary 
thereto  or  coubequent  thereon  may  be  had  In  the  probate  court  of 
an  adjoining  county,  and  the  probate  Judge  and  probate  court  of  suclk 
adjoining  county  shall  be  vested  with  as  full  and  complete  power,  ao- 
thurity  and  jurisdiction  In  the  premises  aa  would  pertain  to  them  if  tlie 
teatator  or  intestate  had  been  a  resident  of  such  adjolmng  county  at  the 
time  of  his  death,  and  shall  retain  Joiisdictlon  in  all  sabseqaent  pro- 
•eedlngs  inxelatlon  to  the  estatSi 
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ABTICLE  X. 

ftlXOTALS  AfTD  SrSPSNSIONS  IH  CERTAIN  CA8X8. 

8S0TIOK  li86L    Stupension  of  powers  of  ezecator. 

1487.  Executor  to  haye  notice  of  Wb  suspension,  and  to-be 

cited  to  appear. 

1488.  Any  partj  interested  maj  appear  on  hearing. 

1489.  Notice  to  absconding  executors  and  administrators. 
1440.    Maj  compel  attendance. 

^  1436.  ($281.)  Whenever  the  probate  jodge  has  reason  to 
believe,  from  his  own  knowledge  or  from  credible  information, 
that  uny  ezecator  or  administrator  has  wasted,  embezzled  or 
mismanaged,  or  is  about  to  waste  or  embezzle  the  property  of 
the  estate  committed  to  his  charge,  or  has  committed  or  is  about 
to  commit  a  fraud  upon  the  estate,  or  is  incompetent  to  act,  or 
has  permanently  removed  from  the  state,  or  has  wrongfully  neg- 
lected the  estate,  or  has  long  neglected  to  perform  any  act  as 
such  executor  or  administrator,  he  must  by  an  order  entered  upon 
the  minutes  of  the  court  suspend  the  powers  of  such  executor  or 
administrator,  until  the  matter  is  investigated. 

Stat  186L,  651.  substituted  the  words.  **  it  shall  be  his  duty  '*  for  '*  he 
mast;**  also,  **  has  become*''  for  '*  is  **  before  the  word  **  incompetent.** 

Stat.  18&1,48S,  omi-;;ted  the  words,  '*or  has  permanently  removed  Arom 
the  State,  or  has  wrongfully  neglected  the  estate,  or  has  long  ne^ected 
to  perform  any  act  as  such  executor  or  administrator  ;**  but  was  otber> 
wise  the  same  as  Stat  IWL 

•  CaL168;  lOCaLlia. 

^  143T.  ($  283.)  When  such  auapension  la  made,  notice 
thereof  most  be  given  to  the  executor  or  administrator,  and  he 
must  be  cited  to  appear  and  show  cause  why  his  letters  should 
not  be  revoked.  If  he  fail  to  appear  in  obedience  to  the  citation, 
or,  if  appearing,  the  court  is  satisfied  that  there  exists  cause  for 
his  removal,  his  letters  must  be  revoked,  and  letters  of  adminis- 
tration granted  anew,  as  the  case  may  require. 

^  14d8.  (^  284.)  At  the  hearing,  any  person  interested  in 
the  estate  may  appear  and  file  hia  allegations  in  writing,  show- 
ing tliat  the  execntor  or  administrator  should  be  removed ;  to 
«i»ch  the  executor  or  administrator  may  demur  or  answer,  as 


hereitibefore  provided.     The  itsuei  raised  must  be  Aeard  and 
determined  by  the  court 

Btat  1851,485,  snbstitated,  "sach  alleeatlons  studl  be  heard  and  4e> 
termined  by  the  court,**  for  the  words  italicized. 

^  14^9.  (^  285.)  If  tbe  execator  or  administrator  baa  ab- 
sconded or  conceals  himself,  or  has  removed  or  absented  himself 
from  the  state,  notice  may  be  g^ven  him  of  the  pendency  of  the 
proceedinjj^  by  pablication,  in  such  manner  as  the  court  may 
direct,  and  the  court  may  proceed  upon  such  notice  aaif  the  cita^ 
tion  had  been  personally  served. 

Stat.  1851.  485.  sabstitatcd  the  woirda,  "^from  the  coontT'**  for  **or 
absented  himself  from  the  State." 

$  l^k40.  (^  286.)  In  tbe  proceedings  authorized  by  the  pre- 
ceding sections  of  this  article,  for  the  removal  of  an  executor  or 
administrator,  the  court  may  compel  his  attendance  by  attach- 
ment, and  may  compel  jiim  to  answer  questions,  on  oath,  touch- 
ing his  administration,  and,  upon  his  refusal  so  to  do,  may  com- 
mit him  until  be  obey,  or  may  revoke  his  letters,  or  both. 

Stat.  1861, 652,  sabstitat«d  tbe  word ''  chapter  *'  for  "^  article.** 

Stat  1851,485,  inserted  **  five  **  before  the  words  ^  preceding  sections.*' 

10  CaL  118. 
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CHAPTER  IV 

OF  THE   nrVENTORT   AXD  COLLECTION  OF  THE 
EFFECTS  OF  DECEDENTS. 

AaJicvn    L    Intxbttobt.  APpnATRnncTiT  asd  posbsbsiov  of 

ESTATB. 
IL    EKBF.7!ZT.inntNT  AlTD  BUBBBSDSB  OV  PBOPBBTT  OP 
BBTAT& 


ARTICLE  L 

IRTlllTOItT,,  iPPRAISBUKST  AND   POSSKSfllON  OP    X8TATK. 

flBcnov  li48.   Inventoiy  to  be  retnmed,  including  tbe  homeBtead. 
im.    Appraisement  and  paj  of  appraiaen. 
1445.    Oath  of  appraisers  and  inrentory,  how  made. 
144&    Inventory  to  account  for  moneys.    If  all  money,  no 
appralfiemeat  neceonry. 

1447.  EfRdct  of  naming  a  debtor  execntorv 

1448.  Discharge  or  beqneet  of  debt  against  execator. 

1449.  To  make  oath  to  inventory. 

1460.  Letters  may  he  revoked  for  negleot  of  administrator. 

1461.  Inventory  of  after  discovered  property. 

/  1463.    Administeator  and  executor  to  possess  real  and  pei^ 

sonal  estate. 
1468.    Executor  or  administrator  to  deliver  real  estate  to 
heirs  or  devisees  at  tbe  end  of  ten  months,  unleM 
there  are  debts  to  be  satisfied. 

^  1443.  (^  105.)  Every  execntor  or  admiuistrator  mast 
make  and  retam  to  the  court,  at  its  first  term  after  bis  appoint* 
ment,  a  true  inventory  and  appraisement  of  all  the  estate  of  the  de- 
cedent, including  the  kamettead,  if  any,  which  has  come  to  hie 
posseeeion  or  knowledge. 

MCal.M6. 

^  1444w  (^  106.)  To  make  tbe  appraisement,  the  probate 
judge  or  cosrt  mnst  appoint  three  disinterested  persons  (any  two 
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of  whom  may  act)  wbo  are  entitled  to  receive  a  reasonable  oom- 
peneation  for  their  services,  not  to  exceed  Jive  dollars  per  day, 
to  be  allowed  by  the  court  or  judge.  The  appraisers  must, 
with  the  inventory f  Jile  a  verijied  account  of  their  services  and 
disbursements.  If  any  part  of  the  estate  is  in  any  other  coanty 
than  that  in  which  letters  issaed,  appraisera  thereof  may  be  ap- 
pointed, either  by  the  probate  judge  having  jarisdiction  of  tb« 
estate  or  by  the  probate  jadge  of  such  other  coanty  i  on  request 
of  the  judge  having  jurisdiction. 

Stat.  1861,  634,  gubstitnted  the  words',  **for  the  parpoM  of  mak- 
ing'' for  ''to  make;"  aUo,  for  the  first  Italicized  words,  the  words  fol*' 
lowing:  "to  be  allowed  by  the  court  or  Judge ;  their  compensation  as 
allowed  shall  be  in  the  form  of  a  bill  of  items  of  their  services,  including 
all  necessary  disbursements,  which  shall  be  sworn  to  by  them  and  filed 
with  the  inventory,  and  which  shall  not  cxeeed  five  dollars  per  day.  It 
only  one  day's  services  are  charged,  the  bill  need  not  be  sworn  to.** 

Stat.  1851,  460,  was  same  as  1861,  omitting  the  words  ''  including  all 
necessary  disbursements  ;**  also, "  ifoiUy  ono  day's  services  are  chansed, 
the  bill  need  not  be  sworn  to;"  also  the  words  ''or  court"  and  "or 
judge." 

^  1445.  ($  107.)  Before  proceeding  to  the  execation  of 
their  4uty,  the  appraisers,  before  any  officer  aothorized  to  ad- 
minister oaths,  mast  take  and  sabgcribe  an  oath,  to  be  attache^ 
to  the  inventory,  that  they  will  truly,  honestly  and  impartially 
appraise  tbe  property  exhibited  to  them,  according  to  the 
best  of  their  knowledge  and  ability.  They  most  then  proceed 
to  estimate  and  appraise  the  property ;  each  article  mast  be  set 
down  separately,  with  the  yulae  thereof  in  dollars  and  cents, 
in  figures,  opposite  to  the  articles,  respectively ',  the  inventory 
must  contain  all  the  estate  of  the  decedent,  real  and  personal,  a 
statement  of  all  debts,  partnerships  and  other  interests,  bonds, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  decedent,  specifying  the  name  of  the  debtor 
in  OKch  security,  the  date,  the  sum  oiiginally  payable,  tbe  in- 
dorsements thereon,  (if  any)  with  their  dates,  and  the  sam  which, 
in  the  judgment  of  the  appraiser,  may  be  collcicted  on  each 
debt,  interest  or  security  ;  the  inventory  must  show,  so  far  as  the 
same  can  bo  ascertained  by  the'ezecntor  or  the  administrator,  what 
portion  of  the  property  is  community  property  and  what,  porteon 
is  the  separate  property  of  tbe  decedent. 

Stat.  185i;4flD,  omitted  the  last  clause.  begUminf ,  *'  tbe  Inventoxy  SKOii 
*how,"  dec.  ^^ 
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(  1446,  (J  108.)  The  iiiTentory  miut  also  contain  an  ao- 
cocmt  of  all  moneys  belonging  to  the  decedent  wbkh  have  come 
to  the  hands  of  the  executor  or  administrator  ;  and  if  none,  the 
.fact  must  be  so  stated  in  the  inventory.  If  the  whole  estate  con- 
sists of  money,  there  need  not  be  an  appraisement,  bnt  an  in- 
Tentory  mnst  be  made  nud  returned  as  in  other  cases 

fltat.  1866-6, 766,  inserted  the  vrordt,  **  shall  bare  eome  to  his  hsn<ls,'' 
between  "  none  "  and  *•  the  fact." 

Stat.  1861, 460,  omitted  the  lant  sentence. 

^  1447.  (^  109.)  The  naming  of  a  person  as  ezecntor  does 
•ot  thereby  discharge  him  from  any  just  claim  which  the  testator 
has  against  him,  but  the  claim  must  be  included  in  the  inventory, 
and  |.he  executor  is  liable  for  the  same,  as  for  so  much  money  in 
his  hands,  when  the  debt  or  demand  becomes  due. 

Stat  1861,  461,  substantially  the  same,  inserting  the  words,  **  in  a 
WlU"  after  "as  eatecutor." 

^  1448.  i(f  110.)  The  dischaige  or  bequest  in  a  will,  of  any 
debt  Or  deiAand  of  the  testator  agaiasl  the  executor  named,  or 
any  other  person^  is  not  valid  against  the  creditors  of  the  dece- 
dent, but  is  a  specific  bequest  of  the  debt  or  demand.  It  must 
be  included  in  the  inventory,  and  if  necessary,  applied  in  the 
payment  of  the  debts.  If  not  necessary  for  that  purpose,  it 
must  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies. 

Stat.  1851,  461,  substantisUj  the  same,  Inserting  the  words  *Mn  his 
wHl"  after  "named." 

I  1449.  (f  111.)  The  inventory  mnst  be  signed  by  the  ap- 
praisers, and  the  execator  or  administrator  must  take  and  sub- 
aciibe.  an  oath  befo^  an  officer  aothorised  to  administer  oaths, 
that  the  iuventory  contains  a  (me  statement  of  all  the  estate  of 
the  decedent  which  has  come  to  his  knowledge  and  possession, 
and  particularly  of  all  money  belonging  to  the  decedent,  and  of 
all  just  claims,  of  the  decedent  against  the  affiant.  The  oath 
must  be  indorsed  uiK>n  or  annexed  to  the  inventoiy. 

.  Slat.  1S6U696,  insert^  the  words,  **  befers  the  probate  iudge,  or  tbe 
clerk  of  the  court,  or  any/*  between  **  oath  **  and  ** officer;"  also  sabcti- 
tttted  "  the  executor,  or  administrator  *  *  for  "  affiant** 

Stat  1851,461,  was  same  as  1861,  omitting  thersftom  the  words,  **or 
any  vffieer  aotlioilxed  to  administer  oatbs.** 
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^  1450.  (^  112.)  If  an  ezocntor  or  adminiatrator  n^l^cts 
or  refaaes  to  return  the  inventory  within  the  time  prescribed,  or 
within  ftoch  farther  time,  not  exceeding  two  months,  which  the 
court  or  judge  ehail  for  reasonable  cause  allow,  the  court  may, 
upon  notice,  revoke  the  letters  testamentary  or  of  administration, 
and  the  executor  or  administrator  is  liable  on  his  bond  for  any 
injury  to  the  estate,  or  any  person  interested  therein,  arising 
from  such  failure. 

Stat.  1861, 635. sabstitnted  the  words,  '*with  or  witlioat  notice**  for 
''  npon  notice  i*^  also, "  for  any  inlury  sustained  by  the  estate  by  his  neg- 
lect,'* for  the  words, "  for  any  infury  to  the  estate,  or  any  person  inter- 
ested therein,  arising  from  such  lailore.** 

Stat.  1851, 461,  omitted  firom  1861,  the  words,  **  or  Judge  **  and  **  -wltJk  or 
without  notice.** 

^  14:51«  ((  113.)  Whenever  property  not  mentioned  in 
an  inventory  that  is  made  and  'Jlledy  comes  to  the  possession  or 
knowledge  of  an  executor  or  administrator,  he  must  cause  the 
same  to  be  appraised  in  the  manner  prescribed  in  this  article,  and 
an  inventory  thereof  to  be  rekimed  within  two  months  after  the 
discovery ;  and  the  making  ef  such  inventory  may  be  enforced, 
afler  notice,  by  attachment  or  removal  from  office. 

Stat.  1851, 461,sab8Ut«ted  "  chapter**  ibr  '*  article  ;*^  omitted  **  thersoT** 
after  ^*  inventory  **  and  toserted  H  after  ^  discovery.* 

^  1459.  (^  114.)  The  executor  or  administrator  is  entitled 
to  the  possession  of  all  the  real  and  personal  estate  of  the  dece- 
dent,, and  receive  the  rents  and  profits  of  the  real  estate  until  the 
estate  is  settled,  or  until  delivered  over  by  order  of  the  probate 
court  to  the  heirs  or  devisees ;  and  must  keep  in  good  tenantable 
repair  all  houses,  buildings  and  fixtures  thereon,  which  are 
under  his  control.  The  heirs  or  devisees  may  themselves,  or 
jointly  iaith  the  executor  or  admini9traior,mainiain  an  action 
for  the  possession- of  the  real  estate^  or  for  the  purpose  of  quiet" 
ing  the  title  to  the  same,  against  any  one  except  the  executor  or 
administrator. 

Stat.  1851, 461,  snbstitated  the  worOs,  **  sludl  hare  a  right  to  the  **  Ibr 

**  is  entitlcKl  to  the.** 

7Cal.230;  10  Gal.  120;  15  CaL  260;  18  Cal.  419;  90Cal.C27:  22Cal. 
ne;  n  Cal.!89;  M  Cal.88;  »  Cal.  510;  a  CaL604;  DCaLftl;  tt  CaL 431. 

(  1453.  (^  114.)  Unless  it  satisfiictorily  appears  to  the  pro- 
bate court,  that  the  rents,  issues  and  pcofits  e(f  the  veal  estatu  for  a 
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longer  period,  are  necessary  to  be  received  by  the  execator  or 
administrator,  wherewith  to  pay  the  debts  of  the  decedent ; 
or  that  it  will  probably  be  necessary  to  sell  the  real  estate  for  tbe 
payment  of  euch  debts  ;  at  the  end  of  ten  mouths  from  the  first 
pnblication  of  the  notice  to  creditors,  the  conrt  must  direct  tlie- 
execntor  or  udmiDistrator  to  deliver  po—eaaion  of  all  the  r««Li 
estate  to  tbe  heirs  at  law  or  devisees. 
M  Cal.  627 ;  39  Cal.  5H;  SI  Cat.  m. 
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ARTICLE  II. 

XUdEZZLEHENT  AND  SURRENDE'ROF  PROPERTY  OF  THE  ESTATE. 

Sbotion1458.   EmbezzliDg  estate  before  grant  of  letters  testamen- 
tary. 

1459.  Citation  to  person  eospected  to  have  embezzled  es- 

tate, etc. 

1460.  Refusal  to  obey  citation,  penalty  for,  and  for  em* 

bezzlement.    May  be  compelled  to  disclose  by 
imprisonment.    Liable  for  double  damages. 
1481.    Persons  entrusted  with  estate  of  decedent  may  be 
cited  to  account. 

^  14t58.  (^  116.)  If  any  person,  before  the  granting  of  let- 
ters testamentary  or  of  administration,  embezzles  or  alienates  any 
of  tlie  moneys,  goods,  chattels  or  effects  of  a  decedent,  he  is 
chargeable  therewith  and  liable  to  an  action  by  the  execator  or 
administrator  of  the  estate,  for  double  the  value  of  the  property 
so  embezzled  and  alienated,  to  be  recovered  for  the  )>enefit  of 
the  estate. 

14CaI.252;  29Cal.513. 

^  1459.  (^  117.)  If  any  executor,  administrator  or  other 
person  interested  in  the  estate  of  a  decedent  complains  to  the 
probate  judge,  on  oath,  that  any  person  is  suspected  to  have 
concealed,  embezzled,  smuggled,  conveyed  away  or  disposed  of 
any  moneys,  goods  or  chattels  of  the  decedent,  or  has  in  his  pos- 
session or  knowledge,  any  deeds,  conveyances,  bonds,  contracts 
or  other  writings,  which  contain  evidences  of,  or  tend  to  disclose 
the  right,  title,  interest  or  claim  of  the  decedent  to  any  real  or 
personal  estate,  or  any  claim  or  demand,  or  any  last  will,  the 
judge  may  cite  such  person  to  appear  before  the  probate  court, 
and  may  examine  him  on  oath  upon  the  matter  of  eoch  com- 
plaint. If  such  person  is  not  in  the  county  where  letters  have 
been  granted,  he  may  be  dted  and  examined,  either  before  the 
probate  court  of  the  county  where  he  is  found,  or  before  the 
court  issuing  the  citation.    But  if  in  the  latter  case  ho  appears 
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and  IS  found  iunoeent,  his  neoeftfiary  ezpeoBes  mast  be  allowed 
him  out  of  the  estate. 

Stat.  1851, 462.  inserted  the  wordfl,  "heir,  legatee,  creditor,"  between 
'*  administrator  '*  and  **  or  other  penoo." 

1460.  ($118.)  If  the  person  so  cited  refases  to  appear 
and^rijuilt  to  an  examination,  or  to  answer  such  iDterrogatories 
as  ma^be  put  to  him,  toachincr  the  matters  of  the  complaint,  the 
court  mffl^  by  wairaut  for  that  purpose,  commit  him  to  the 
county  jail^Vtere  to  remain  in  close  custody  until  he  submits  to 
the  order  of\be  court  or  is  discharged  according  to  law.  If^ 
upon  such  exaiHuiation,  it  appears  that  he  has  concealed,  em- 
bezzled, smng^leaVpnve^^ed  away  or  disposed  of  any  moneys, 
goods  or  chattels  of  tl^decedent,  or  that  he  has  in  his  possession 
or  knowledge,  any  deeW  conveyances,  bonds,  contracts  or  other 
writings,  tending  to  discme  the  right,  title,  interest  or  claim  of 
the  decedent  to  any  real  o^ersonal  estate,  claim  or  demand, 
or  any  lost  will  of  the  decedeflL  the  probate  court  may  make  an 
order  requiring  such  person  to  dwlose  his  knowledge  thereof  to 
the  executor  or  administrator,  anA  may  commit  him  to  the 
county  jail,  there  to  I'emain  nntil  theol^er  is  complied  with  or  he 
is  discharged  according  to  law  ;  and  alnuich  interrogatories  and 
answers  must  be  in  writing,  signed  by  tiVparty  examined,  and 
filed  in  the  probate  court.  The  order  for  so^i  disclosure,  made 
npon  such  examination,  is  primary  evidence  oWhe  right  of  such 
administrator  to  such  property,  in  any  action  u^nght  for  the 
recovery  thereof;  and  any  judgment  recovered  th^|iein  must  be 
for  double  the  value  of  the  property  as  assessed  by  tSe^court  or 
jury,  or  for  return  of  the  property,  and  damages  inl^dition 
thereto,  equal  to  the  value  of  such  property.  In  addition!!^ the 
examinntion  of  the  party,  witnesses  may  be  produced  and  e: 
ined  on  either  side> 

Stat.  1861, 685,  Inserted  the  words,  "  or  her"  after  "  to  him,"  and  also 
after  *' purpose  commit  him;"  also  the  words,  "or  she"  before  "sub- 
init;"  also  substituted  "which  contain  evidences  of  or  tend  "  for  "  tend- 
ing;" also  the  word  "primarj',"  for  "^rtma /acte." 

Stst  1860, S57, omitted  all  after  the  words, "  filed  in  the  probate  court;" 
also  inserted  "to  deliver  the  same"  between  " such  person "  and  "to 
disclose." 

Stat.  1851, 462,  contained  only  the  first  sentence  of  §  1460,  omitting  the 
words,  "or  is  discharged  according  to  law,"  and  added  thereto  the 
-words,   **  and  all  such  intorrogatories  and  answers  shall  be  in  writing 
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and  shall  be  signed  by  tbe  paitj  examined  and  llled  tn  tbe  pndMrta 

court.** 

(  1461«  (^  119.)  Tbe  prooate  jadge,  upon  the  oompUont,  on 
oath,  of  any  executor  or  admiDistrator,  may  cite  any  person  who 
has  been  entrusted  with  any  part  of  the  estate  of  tbe  decedent,  to 
appear  before  soch  court,  and  require  him  to  render  a  full  ac- 
count, on  oath,  of  any  moneys,  goods,  chattels,  bonds,  aceonnts 
or  otber  property  or  papers  belonging  to  the  estate,  ^hieh  have 
come  to  his  possession  in  trust  for  the  executor  or  administrator , 
and  of  his  proceedings  thereon  ;  and  if  the  person  so  oited  refuses 
to  appear  and  render  such  account,  (he  court  may  proceed 
against  him  as  provided  in  tbe  preceding  section. 

Stot.  18U,  482,  sabstttnted  the  word  "  answer  **  Ibr  **  render.** 


I 
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CHAPTER  V. 

C^  THE  PROVISION  FOB  THE  SUPPORT  OF   THE 
FAMILY,  AND  OF  THE  HOMESTEAD. 

^A^^nCLK      i.       OV  THX   PBOTISVXN  VOR  THE  BITPVORT   OV    IHB 

PAXILT. 
II.     OW  THE  HOMIGSTEAD. 


ARTICLE  I 

0¥  THE  PAOTISIOK  FOR  THE  OUPVO'ttt  Of  TBS  FAMILT. 

SEonoir  1464.    'Widour  and  minor  children  may  remain  in  dece- 
dent's boase,  etc. 

1465.  All  property  exempt  £pom  execution  to  be  set  apart 

ibruseoffomily. 

1466.  May  make  extra  allowance. 

1467.  Payment  of  allowance. 

1468. '  Property  set  apart,  how  apportioned  between  widow 

and  children. 
1469.    Estates  less  than  fifteen  hundred  dollars  to  go  to 

wife  and  child ;  those  less  than  three  tliousand  to 

be  sununaiily  administered. 
H70.    When  all  property  to  go  to  children. 

^  14«64.  ($  120.)  When  a  person  dies  leaving  a  widow  or 
minor  children,  tbe  widow  or  children,  until  letters  are  granted 
and  the  inyentory  is  returned,  are  entitled  to  remain  iu  possess- 
ion of  the  homestead,  of  all  the  wearing  apparel  of  the  family, 
and  of  all  the  honsebold  furniture  of  the  decedent,  and  are  also 
entitled  to  a  reasonable  provision  for  their  support,  to  be  allowed 
by  the  probate  judge. 

Stat  1861,  462-3,  inserted  *' child  or**  between  '* minor**  and  *'ehU- 
dren";  also  between  "widow**  and  "cldldren.** 

l»CaL47;  29CaI.51S. 

^  14M5*  {^  121.)  Upon  the  isetnm  of  the  inventory,  or  at 
any  anbseqaent  time  during  tbe  adminiatration,  the  court  or  the 
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probate  jadge  may,  on  his  Own  motion  or  on  petitiou  ihereSoit, 
set  apart  for  the  use  of  the  surviving  Imeband  or  wife,  or  the 
minor  children  of  the  decedent,  all  property  exempt  from  execu- 
tion, inclading  the  homestead  selected,  designated  and  recorded. 
If  none  has  been  selected,  designated  and  recorded,  the  judge  or 
the  -court  must  select,  designate^  set  apart  and  cause  to  he  re- 
corded, a  homestead  for  use  of  the  persons  hereinbefore  named, 
in  the  manner  provided  in  article  two  of  this  chapter,  out  of  the 
real  estate  belonging  to  the  decedent. 

Stat.  1869-70,  400,  inserted  "child  or"  between  "minor"  and  "chfl- 
dren  " ;  also  "  personal "  before  *'  property  " ;  also  substituted  the  words 
"as  designated  by  the  general  homestead  laws,  or  by  section  one  bun* 
dred  and  twenty-four  of  this  act,"  for  all  Uiat  follows  "homestead"  la 
S  1465. 

Stat.  1867-8, 172,  read  "  Section  121.  Upon  the  return  of  the  inventoiy, 
or  at  any  subsequent  time  during  the  administration,  the  court  or  pro* 
bate  juiigc  may  set  apart,  for  the  use  of  the  family  of  tho  deceased,  all 
personal  property  which  is  by  law  exempt  from  execution;  an  J  If  no 
nomestead  has  been  selected  under  the  general  homstead  law,  shall  also 
set  apart,  for  the  use  «f  the  family  as  a  homestead,  the  dwelling-bouse 
occupied  and  used  by  the  family  as  a  residence  at  the  time  of  such  de- 
cease, if  owned  by  the  deceased;  provided,  however,  that  irjch  home- 
Btead  shall  not  Include  more  than  twenty  acres  of  land,  with  the  dwelling* 
house  thereon,  if  situated  withoutthe  limits  of  an  incorporated  city,1owB 
or  village,  or  more  than  one  lot  of  land  in  any  incorporated  city,  town  or 
Tillage,  with  the  dwelling-house  thereon,  to  uc  selected  by  tiic  widuw,  if 
there  be  one,  and  if  not,  then  by  the  probate  judge,  and  not  to  exceed  in 
value  the  sum  of  five  thousand  dollars.  If  the  homestead  selected  by  the 
busband  and  wife,  or  cither  of  them,  under  the  general  Lomestead  law^ 
bas  been  included  in  the  inventory,  it  shall  be  set  off  to  the  survivor  of 
lEhem,  free  irom  any  further  administration  as  a  part  of  the  estate;  pro- 
vided, tliat  no  lien  or  incumbrance  upon  such  homestead  premises  sliall 
be  In  any  way  affected  by  any  of  the  provisions  of  ^his  act.^' 

Stat.  1865-6,  850,  was  same  in  substance  as  stat-  1860-70,  substituting 
the  words  "the  fomily"  for  "the  hosband  or  wife,  or  minor  cl.ild  or 
children ' ' ;  adding  also,  the  words,  **  whether  the  same  has  been  recorded 
and  dedicated  as  such,  or  not;  provided,  that  no  lien  or  incumbrance  upon 
auch  homestoBd  premises  shall  be  in  any  way  affected  by  any  oC  the  pro- 
visions of  this  act." 

Stat.  1861, 636,  same  as  stat.  18(»-70,  snbstitntlng  ^  the  fionUy  **  for  **  the 
bnsband  or  wife,  or  the  minor  child  or  children.^* 

Stat  1851,  463,  ^  121,  read :  "  Upon  the  return  of  the  inventarv*  the 
conrt  shall  set  apart,  for  the  use  of  the  widow,  or  minor  child  or  cailGlren, 
all  property'  which  is  by  law  exempt  from  execution,  or  so  much  of  such 
property  as  may  have  belonged  to  the  deceased." 

8  Cal.  509 ;  23  Cal.  417 ;  29  Cal.  103;  9ft  Cal:  ^2, 923 ;  86  Oal.  18;  37  Cal. 

181;  39CaU€66. 


kA66.  ($  123,)  If  the  amomit  set  apart  be  insufficient  for 
>ort  Off  thevjkidow  and  children,  or  either,  the  probata 
^BK-'  Jpfe  maallmake  such  reasonable  allowance  ottt  of  the 
Hftte^Bp^lii^Be  nBcessary  for  the  mainteBaoce  of  the'fkiaily> 
accordinl^w  their  ciroamfltancea>  during  tiie  progreaa  of  tbe 
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fldttlement  of  the  estate  ;  which,  in  case  of  an  ineoWent  estate, 
mast  not  be  longer  ill  an  one  year  after  granting  letters  testa' 
mentary  or  of  administration. 

Stat.  1861, 636,  Inserted  "and  chDd  or"  for  "and." 

'  Btat.  1851 ,  463,  was  same  as  stat.  1861 ,  omlttinff  **  or  Judge  ** ;  and  Insert- 
ing at  tlie  beginning  tlio  words,  "If  the  whole  proper^  exempt  by  law 
be  not  incladcd  in  the  iuventoiy,  and." 

89  Cal.  86. 

^  146T.  ($  123.)  Any  allowance  made  by  the  coart  or 
jadge,  in  accordance  with  tbo  proyisions  of  this  article^  mast  be 
paid  in  preference  to  all  other  charges,  except  faneral  charges 
and  expenses  of  administration  ;  and  any  snch  allowance,  when- 
ever made,  may,  in  the  discretion  of  the  ooart  or  jadge,  take  ef- 
fect from  the  death  of  the  decedent. 

Stat  1863-4,  370,  read  "  chapter  "  instead  of  "  article  " ;  also  "  testator 
or  intestate"  instead  of  "  decedent " ;  also  inserted  the  words  "by  the 
administrator"  between  "paid"  and  "in preference." 

Stat.  1861, 636,  was  same  as  stat  1863-4,  omitting  the  last  clause,  begin- 
ning  with  the  words  "  and  any." 

Stat.  1851,  463,  was  same  as  stat.  1861,  substitating  the  words  "of  the 
preceding  section '  *  for  "  of  this  chapter." 

"^i^^^  ($  135.)  When  property  is  set  apart  for  the  ose  of 
ihe  family^^i^coordaiice  with  the  provisions  of  this  chapter,  if 
the  decedent  lei^i^idow  and  no  minor  child,  snch  property 
is  the  property  of  the  wi?K>I^^If  he  left  also  a  minor  child  or 
children,  the  one-half  of  soct^fe^jjerty  shall  belong  to  the 
widow  and  the  remainder  to  the  child|uH(^amil  shares  to  the 
children,  if  there  are  more  than  one.  If  there^^i^ridow,  the 
whole  belongs  to  the  minor  child  or  children.  *'^i^ 

23  CaL  417;  29  CaL  104;  85  Cal.  328. 


$  1*69.  If,  upon  the  return  of  the  inventory  of  the  estate 
of  an  intsstate,  it  appears  that  the  value  of  the  whole  estate 
does  not  exceed  the  sum  of  fifteen  hundred  dollars,  the  pro- 
bate court  '«mu8t  appoint  a  day  for  the  hearing,  and  cause 
notice  to  be  given  an  1  proceedings  had,  in  the  same  manner 
as  provided  in  $$  1633, 1633  and  1638,  of  article  two,  of  chapter 
ten,  of  title  two  of  the  code  of  civil  procedure,  relating  to 
the  settlement  of  accounts.  If,  upon  the  hearing,  the  court 
finds  that  the  value  of  the  estate  does  not  exceed  the  sum  of 
fifteen  hundred  dollars,  the  probate  judge'^6,  by  a  decree  for 
that  purpose,  must  assign  for  the  use  and  support  of  the 
widow  and  minor  child  or  children,  if  there  be  a  widow  or 
minor  child;  and  if  no  widow,  then  for  the  children,  if  there 


4 


bo  any,  the  whole  of  the  estate,  after  the  payment  of  the  ex- 

penses  of  his  last  illness,   funeral  charges  and  espenses  of 

administration.    And  there  must  be  no  further  proceedings 

in  the  administration,  unless  further  estate  be  discovered; 

and  when  it  appears,  '^on  the  return  of  the  inventory 76,  that  the 

value  of  the  whole  estate  does  not  exceed  the  sum  of  three 

thousand  dollars,  it  is  in  the  discretion  of  the  probate  court 

to  dispense  with  the  regular  proceedings,  or  any  part  thereof, 

prescribed  in  this  title,  ^^except  as  herein  provided^^,  and 

there  must  be  had  a  sum  iiary  administration  of  the  estate,  and 

an  order  of  distribution  thereof  at  the  end  of  six  months  after 

the  issuing  of  I'^tters.    The  notice  to  creditors  must  be  given 

to  present  their  claims  within  four  months  after  the  first  pub> 

lication  of  such  notice,  and  those  not  so  presented  are  barred, 

as  in  other  cases.    [Took  effect  February  15,  1876. ] 
*^dow  and  minor  children  of  tbo  inteatatc,  or  for  the  support  or  vn« 
Snor  child  or  chUdrcn,  if  there  be  no  widow,"  for  the  wordslast  quoted 
^^Bt  Stat.  1861,  supra. 

k  1470.  ($  127.)  If  the  widow  has  a  maintenance  de- 
rived from  l)er  own  property  equal  to  the  portion  set  apart  U> 
her  by  the  preceding  sections  of  this  arUcle,  the  whole  property 
BO  set  apart,  other  than  her  half  of  the  homeUead,  must  go  to 
the  minor  cbildTon. 
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ARTior.E  n. 

OP  THK  HOMXSTIAO. 

I 

SsoTZOV  1474.    Right!  Qiwtrvbror  to  homefltead. 

1476.  Selected  and  recorded  homeBtead  set  <^  to  person 
entitled  SubsistiDg  liens  to  be  paid  hy  solvent 
estate. 

1476.  Appraisers  to  carve  ont  of  the  original  exceeding 

five  thousand  dollars  in  value,  a  homestead,  and 
report  the  same. 

1477.  Beport  Of  the  appraisers.    Majority  and  minority, 

which  may  he  confirmed. 

1478.  Day  to  he  set  for  coLflrming  or  r^ecting  the  report 

of  the  appraisers.  « Appeal. 

1479.  If  report  lejected,  other  appraisers  appointed.   Jf 

again  rejected,  partition  suit  to  be  brought. 
1460.    Instead  of  dividing  the  homestead,  who  may  take  a 
deed  thereof  at  appraised  value. 

1481.  If  no  homestead  is  selected  and  recorded  prior  to 

death  of  decedent,  one  may  be  petitioned  for. 

1482.  Court  to  direct  partition  suit  in  the  dlstriot  eoort, 

when.    Proceedings  thereon. 

1483.  If  property  is  common  or  separate,  court  to  causa 

appriUsement  and  admeasurement  to  be  made. 

1484.  Kew  appraisement,  when  ordered.    Instead  of  deed- 

ing property  at  appraised  value,  public  sale  to  bo 

ordered,  when. 
148&.    Oosts,  to  whom  chargeable.    Persona  succeeding  to 

rights  of  homestead  owners  have  all  their  powera 

and  rights. 
1486.    Certified  copies  of  certain  orders  to  be  recorded. 

^The  homestead  selected  by  the  husband  and  wife^ 
or  either  ofcR^liM^gring  their  coverture,  and  recorded  while 
both  aJre  living,  on  tbeoeSSI^i^JjAhnsband  or  wife,  vests  abso> 
lutely  in  the  survivor,  and  is  not7nu^^iaij^>roceeds  of  a  sale 
thereof,  subject  to  the  payment  of  any  debtu^iubijjjycon- 
tracted  by  or  existing  against  tbe  husband  and  wife,  or 
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tbem,  previous  to  or  at  the  time  of  the  deatli  of  such  hasband 
oiVrife,  except  each  mortgage  or  lien  as  the  homestead  was 
salmct  to  at  the  time  of  the  death  of  sach  husband  or  wife. 

Thie^ctlon  was  never  enacted  as  a  section  of  the  practice  or  probata 
act. 

Stat  ll^,  619,  8  4,  read :  "  The  homestead  property  selected  by  the 
husband  a\  wife,  or  cither  of  them,  accordinj?  to  the  provisions  of  said 
act,  shall  u^n  the  death  of  the  hasband  or  wife  vest  absolutely  in  the 
survivor,  auc\o  helft  by  the  survivor  as  fully  and  amply  as  t>ic  same  was 
held  by  themXr*  cither  of  them,  immcdiatwy  preceding  the  death  of  the 
deceased,  and  sl^ll  not  be  subject  to  the  payment  of  any  debt  or  liability 
contracted  uy  o^xisting  against  the  said  husband  and  wife,  or  cither  of 
them«  previous  toVr  at  the  time  of  the  death  of  such  imsbnnd  or  wife,  cz 
cept  such  debt  or  l\hility  as  the  homestead  was  subject  to  at  the  time  of 
the  death  of  such  hW)aud  or  wife.** 

For  prior  provisionl^'de  Stat.  1860,  S12,  §  4»  and  Stat.  1851, 296,  S 10. 

4  Oal.  273 ;  8  Gal.  909^4  Cal.  47B ;  16  Cal.  216 ;  23  Gal,  418 ;  25  Gal.  114 ;  29 
Gal.  103;  30  Cal.  105;  31  Val.  531 ;  35  Gal.  323  ^  36  Cal.  16;  37  Ga'  182;  99 
Gal.  666;  Rich  v.  Tubbs,  Jauar^'  Term,  1871. 

^  1475.  (^  121.)  If  iM  homestead  selected  and  recorded 
prior  to  the  death  of  the  d^dent  is  returned  in  the  inventory 
appraised  at  not  exceeding  me  thousand  dollars  in  value,  the 
probate  court  must  by  order  sk  it  off  to  the  persons  in  whom 
title  is  vested  by  the  preceding  s^tiou.  If  there  are  subsistiQg 
liens  or  encumbrances  on  the  himiestead,  they  must  be  paid 
out  of  the  funds  of  the  estate,  if  thel^  remain  sufficient  for  that 
purpose,  after  the  payment  of  all  cl^ms  allowed  against  the 
estate. 

Fftftf  §  1469,  S  1474  and  notes;  also,  Stat  186^), 798, fbr  the  lastenactr 
ment  on  the  subject  which  la  entirely  new. 

^  8  Cal. 509;  14  Cal. 478;  23  Cal. 417}  35  Cal.S12,82liMC8L16;  37  Cat.  182. 

^  147G.  (N.  S.)  If  the  homestead,  as  seleo^  and  recorded, 
is  appraised  at  more  than  five  thousand  doltarsVhe  appraisers 
must,  before  they  make  their  return,  admeasure  \Ad  set  apart 
touch  portion  of  the  original  homestead,  including  t9k  residence, 
or  such  portion  of  the  residence  as  does  not  exceed  fivXthousti^i^ 
dollars  in  value,  and  make  report  thereof,  giving  tl\  metea, 
bounds  and  full  description  of  the  property  and  appurt^mces 
by  them  set  apart  as  a  homestead  ;  the  appraisers  must  tl^the 
same  time  report  the  value  of  the  entire  house,  if  ihey  DVre 
partitioned  it ;  also,  the  house  and  the  largest  portion  of  the  ii 
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mediately  adjacent  land  and  baildings  -which  together  do  not  ex- 
ceed five  thoQBand  dollars  in  valae. 

^  1477.  (K.  S.)  Any  two  of  the  appraisers  concurring  may 
discharge  the  dnties  imposed  upon  the  three,  and  make  the  re- 
port. A  disaentiDg  report  may  be  made  by  the  third  appraiser. 
The  report  mast  state  fully  the  acts  of  the  appraisers.  Both  re- 
ports may  be  heard  and  considered  by  the  court  in  determining 
H  oonilrmation  or  rejection  of  the  majority  report,  but  the  mi- 
nority report  mnst  in  no  case  be  confirmed. 

\^S,  (N.  S.)  When  the  report  of  the  appraisers  is  filed, 
the  oool^^^^^fit  set  a  day  for  hearing  any  objections  thereto,  from 
any  one  intere^l^i^n  the  estate.  There  mnst  be  given  the  same 
notioe  thereof  as  isr^^j^  in  article  one,  chapter  two,  of  the 
probate  of  a  will.  The  oo)li||on8  must  be  in  writing,  and,  to- 
gether with  such  witnesses  as  ma^ti^sroduced  for  and  against 
the  report,  be  heard  by  the  court.  lOthi^^t  is  satisfied  that 
the  appraisement,  or  the  partition  and  appraisell^iai^^as  fairly 
and  honestly  conducted  and  made,  the  report,  appraSS^iafiDt  and 
partition  must  be  confirmed  ;  if  not,  rejected. 

JI479.  (N.  8.)  If  tlie  report  is  rejected  and  no  appeal 
take^l^refrom,  or  if  from  any  canse  the  first  appraiser^fln  to 
make  tb^ijeqaired  report,  the  court  most  appoint  threa^msinter- 
eeted  hoasenliidera,  residents  of  the  county,  to  apuf^e  and  ad- 
measare  the  hol^stead,  who  must  be  swonumereto,  perform 
the  duties  and  ma^^eport  thereof,  an^^oe  same  proceed- 
ings for  the  oOofirmatiOTi^  rejectionJiRreof  mnst  be  bad,  as 
pioVided  in  tite  two  preeeAig^sectJins.  If  the  report  is  again 
Mjaseted,  and  no  lippeal  it  tak^^e  court  mnst  direct  the  home- 
fltMd  elalmant  to  bring  ae^^a  f^n^tion  of  the  homestead, 
in  the  district  eotort,  andj^nw  set  apu^Nii^  homestead  aa  directed 
by  the  district  ooart^ 

f  1480.  (Jl/S.)  Instead  of  dividing  a  h^l^A  ortbe  land 
embracediprae  homestead  selected  and  recorded,  tm^rson  en- 
titled tt^he  homestead  by  descent  has  the  right  to  pay^^e  es- 
st^f^be  excess  of  value  at  which  the  same  is  appraise^^er 

re  thotisand  dollars*  and  the  court  mnst  make^in  order  durectn 
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^  ezecntor  or  administrator  to  execnte  a  deed  therefor,  convf 
inmo  him  all  the  interest  of  the  estate  therein.  If  the  efaiia|bit 
declntes  to  make  such  payment,  and  prefers  receiving  the  jpilne 
of  the^omestead  rather  than  a  partition  between  liim  mq  the 
estate,  \]y  of  the  heirs  or  devisees  may  pay  the  a^rmoed 
valne  anc^ke  a  deed  from  the  estate  and  the  homesmd  claim- 
ant. Fivelbonsand  dollars  of  the  parcbase  money  drost  be  picid 
by  order  of  1^  court,  to  the  person  entitled  to  ih^omestead. 

^  1481.  (2^.)  Ifiiohoiaetteadi8aetQote^«mgBlik«d.ii9d 
refolded  prior  t^bhe  death  of  the  decedent,  fM^  of  the  ^fSnom 
intned  in  section  ratteen  hnndred  and  seven^-fonr,  entitled  to 
Hiu-ceed  to  a  bomeemd,  may  petition  the#robate  coni^  to-  ad- 
measure, appraise  auoVet  apart  to  themXhomestead;  ftfyca  the 
real  estate  belonging  t\the  decedent/Tbe  petition  mnsi  set 
forth  the  name  of  the  pe^ioner,  his^Iation  to  decedent,  the 
land  from  which  it  is  deslreVto  maUT  the  selection,  th^  portion 
thereof  selected  and  its  estiiS^ted^lne,  and  whether  the  same 
is  oommnnity  or  separate  prop^trof  the  decedent.  Or  owned  by 
decedent  as  joint  tenant,  or  tens^^n  common. 

10  Cal.  396;  S5  Cal.  SIS ;  37  Cal. 

f  1483.  (N.  S.)  If  the  j|ud  froiVwhich  the  selection  of  the 
hosMWleMl  is  to  be  made  is^sed  by  llmdeoedent  as  joist  tesant, 
or  tenant  in  common,  th^  probate  coQn|uni»t  bo  order,  and  t^e 
ozecntor  or  adminittnylM:  must  proceed  UMaTO  partiticm  Uieifiof 
made  by  action  in  tl^district  court,  as  piWided  in  tbiseod^  ; 
and  wiien  partitio  w  so  made  and  certified  twhe  probate  conn, 
the  probate  courtAust,  if  the  portion  seLapartV  the  eMate  does 
not  exceed  fiveyloasand  dollars  in  vahiei  acrt  tblbame  apart  to 
the  olaittiant,  ir  entitled  thereto,  and  oanae  tb^-Woeto  bet  re- 
e««rded ;  or,jj^  sale  is  had  of  the  land  by  deerae  <3|be 
or  probateiCurt,  the  pvoeeedei>f  the  sale  belonging 
not  excegfinng  fiTce  thomaiid^dQilan^  most  be  paid  te  ml(^«laitt- 
ant. 

Ayfesa.     (If.  8.)    If  the  land  and  appnrtenanees  from 
t^/seleetion  of  a  homestead  is  songht,  is  oommnnity  or 
)pfrty  of  the  decedent,  on  filing  the  petition  the  eenrt 
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)oiDt  appraisers  and  caose  tbe  same  to  be  admeasaredi^ 
)d,  reported  and  confirmed  or  rejected,  as  provided^JB  the 
proceolli^  sections  Of  this  article. 
10  Cal. 

^  1494.  (!RI^)  If  it  is  made  to  appear  ta^e  probate  oonrt 
that  anJ.«p(vaised^|e  of  property,  eonstitnimg  the  homestead  or 
from  which  it  is  claimed,  is  either  tooJ^h  or  too  low,  or  is  an- 
fttfrfy'€a*-lhindaleBtly  nurak  tbe  an||niiBemeut,  by  order  of  the 
eoort,  mnst  be  annulled  auf^ny^frier  had,  as  provided  in  this 
articleja  case  of  rejection  otJS\jaoTt  Instead  of  allowiDg  tbe 
homestead  claimant,  or  amer  heiSL  or  devisees,  to  take  the 
px^op^rtyiu  this  sectionffDefore  mentioa^.  at  tta  appraised  Talae, 
as  provided  in  adeti(n^  foarteen  haudre^uad  eighty,  tbe  coort 
Ja»^  in  its  disoi^fito|i>  or  on  petition,  directlS^le  thereof  to  be 
had  at  pftUittiSetloa,  alter  notice  of  sale  give^l^rovided  for 
Rales'ofj^neflUkte  of  a  decedent  in  tbe  conrse  of  a3Kl|ini8tration, 
&t th^^kyment  of  debts  or  legacies.  If  more  thanB|^ thoa- 
dollars  is  not  bid,  no  sale  bball  take  place,  bat  on  rep^t  of 

Te  faots  the  property  most  be  set  apart  as  a  homestead. 


(  ItttS.  (N.  B.)  The  costs  of  all  proceedings  in  the  probate 
court,  provided  for  in  this  chapter,  most  be  paid- by  tbe  estate, 
as  expenses  of  admioistraticD.  PerBous  succeeding  b^  purchase 
or  otherwise  to  the  interests,  rights  and  title  of  successors  to 
homesteads,  or  to  tbe  right  to  have  homesteads  set  apart  to  them, 
acf  in  this  chapter  provided,  have  all  the  rights  and  benefits  con- 
ferred by  law  Qfl  the  persons  whose  interests  and  rights  they 
acquire. 

(  I486.  (N.  8,)  A  oertiiied  copy  of  erary  final  ttrder  made 
in  porsuance  of  this  article  by  whieh  a  report  is  oonfirmed, 
ptepcity  MMigiied  or  sale  confirmed,  most  be  recorded  in  the 
offiee  of  the  recorder  of  tbe  ooanty  where  (he  homestead  prop- 
erty 11  sitnated 
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CHAPTER.    VI. 

OF  CLAIMS  AGAINST  THE  ESTATE. 

SscmoQsr  1490.  Notice  to  creditors.    Additional  notice. 

1491.  Time  expressed  in  the  notice. 

1492.  Copy  and  proof  of  notice  to  be  filed  and  ordermade. 

1493.  Time  within  which  claims  against  an  estate  most 

be  presented. 

1494.  Claims  to  be  sworn  to,  and  when  allowed,  to  bear 

same  interest  as  judgments. 
1496.   Probate  Jndge  may presentclaim,and  acHon  thereon. 

1496.  Allowance  and  rejection  of  claims. 

1497.  Approved  claims  or  copies  to  be  filed.     Clafflur  ae- 

cared  by  liens  may  be  described.    Lost  claims. 

1495.  Rejected  claims  to  be  sued  fbr  within  three  months. 

1499.  Claims  barred  by  statute  of  limitations.    When  And 

who  probate  jndge  may  examine. 

1500.  Claims  must  bo  presented  before  snit. 

1501.  Time  of  limitation. 

1602.  Claims  in  action  pending  at  time  of  deoBMBb 

1603.  Allowance  of  claim  in  part. 

1604.  Effect  of  judgment  against  executor. 

1606.    Execution  not  to  issue  after  death.    If  one  is  levied 
the  property  may  be  sold. 

1606.  What  Judgment  is  not  a  lien  on  real  propertj  of 

estate. 

1607.  May  refer  doabtful  claims.  Eflbet  of  referee's  allow- 

ance or  rejection. 

1605.  Trial  by  referee,  how  confirmed  and  its  effect 

1609.  Liability  of  executor,  etc.,  fbr  costs. 

1610.  Claims  of  executor,  etc.,  against  estate. 

1611.  BaEscDtor  neg leetbig  to  giye  notice  to  eredftots,  to 

be  removed. 

1612.  Executor  to  return  statement  of  olaiaa. 

$  1490.  ($  128.)  Eveiy  executor  or  administrator  most, 
immediately  after  bis  appointment,  caoie  to  be  pablished  in 
some  newspaper  of  the  county,  if  there  be  one,  if  not,  then  in 
such  newspaper  as  may  be  designated  by  the  court,  a  notice  to 
the  creditors  of  the  decedent,  requiring  all  persons  having  claims 
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against  him  to  exhibit  them,  with  the  neoeesary  youcbera,  to  th*^ 
executor  or  administrator,  at  the  place  of  his  residence  or  bosi- 
n^BSi  to  be  specified  in  the  notice ;  such  notice  must  be  published ' 
as  often  as  the  jud^e  or  court  shall  direct,  but  not  less  than  once  a  < 
week  for  four  weeks ;  the  court  or  judge  may  also  direct  addi- 
tional notice  by  publication  or  posting.  In  case  such  executor 
or  administrator  resigns,  or  is  removed,  before  the  time  expressed 
in  the  notice,  his  successor  must  give  notice  only  for  the  unex- 
pired time  allowed  for  such  presentation. 

Stat.  1861, 636, Inserted  the  ivords,  '* within  tenmonths after  theflnit 
publication  of  the  notice,"  between  "  vonchers  "  and  *'  to  the  executor  '* ; 
idBO,  substituted',  *'  the  expiration  of  the  ten  months  after  the  first  publi- 
cation of  such  notice,"  for  "the  time  expressed  in  the  notice"';  also, 
**  portion  of  the  ten  months,'*  for  "  time  allowed  for  such  presentation/* 

Stat.  18AI,  464,  was  same  as  Stat.  1881,  omitting  all  after  the  words, 
"foiir  weeks  "  therefrom. 

6Cal.667;  9Ca].636;  19Cal.331;  21  Cal.31;  24  Gal.  498;  86Cal.488: 
38CaL87. 

^  1491.  (^  138.)  The  time  expressed  in  the  notice  must  be 
ten  months  after  its  first  publication  when  the  estate  exceeds  in 
value  the  sum  of  ten  thousand  dollars,  and  four  months  when  it 
does  not. 

Vide9 1490  and  note ;  also,  §  1469. 

^  1492.  ($  129.)  After  the  notice  is  given,  as  required  by 
the  |>receding  section,  a  copy  thereof,  with  the  affidavit  of  due 
publication,  or  of  pablication  and  posting,  must  be  (lied,  and 
upon  su<A  affidavit  or  other  testimony  to  the  satisfaction  of  the 
court,  an  order  or  decree  showing  that  due  notice  to  creditors  has 
been  given,  and  directing  that  such  order  or  decree  be  entered 
in  the  minutes  and  recorded,  must  be  paade  by  the  court. 

Stat.  1861, 637,  was  same  in  substance. 

Stat.  1851, 464,  read :  "  After  the  notice  shall  have  been  pnblished,  a 
copy  thereof,  together  witli  an  afildavit  attached  thereto,  of  the  publisher 
or  printer  of  the  paper  in  which  the  same  was  published,  shall  be  filed 
by  the  executur  or  administrator." 

98  Cal.  87. 

130.)  If  a  claim  is  not  presented  within  the  time 
limited  in  tboToiROyv^j^^arred  forever,  except  as  follows :  If 
it  is  not  then  doe,  or  ''  '  ^  '  riffp"*  '*  niay  be  presented 
within  one  month  after  it  becomes  dueo^R$38ii^^^ivbeo  it  is 
made  to  appear  by  the  afildavit  of  the  claimant^  to  the  satit 
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^the  exeeoter  or  adminifltrator  and  the  probate  judge,  ib«t  Ika 
bad  DO  Botice>  ae  provided  in  tbis  ekapiery  by  reason  of 
^at  of  the  state,  it  may  be  presented  any  time  before  a 
dooreesiCdiBtribation  is  entered ;  a  claim  for  a  deficiency  remain- 
ing  unpmdafter  a  §ale  of  property  of  the  estate  mortgaged  or 
pledged f  'nm^  be  praerUed  toithin  one  month,  after  tueh  defici- 
ency ie  oeeeriSliMed, 

Stat.  1800. 17,  i^^:    ^  Within  ten  nrnnt  hs  after  fbe  flVBt  pobUeatloa  «r 
iho  notice,"  insteaoknf  "within  the  time  limited  in  the  notice"; 
"  ten  months,"  iostei^f  *'  one  month." 

Stat  1861, 464,  omitt^all  after  the  words,  "dne  and  ahsolate  " ; 
"  ten  months,"  instead  c^tNone  month  " ;  also,  *'^  within  ten  months  after 
first  publication  of  notioe3L*nBtead  of, ''  within  the  time  limited  in  tbe 
notice." 

6  Gal. »«,  412, 66T :  9  Cal.  <^64» ;  10  Cnl.  984, 4W;  18  Oal.  488;  1»  Cat 
86:  21  Cal.  92;  22  Cal.  9S;  24  Ca\498:  27  Cal.  S64;  29  Cal.  194. 122;  94  Cal. 
264, 504 :  36  Cal.  438;  38  Cal.  87 ;  ^Cal.  231 ;  Pico  y.DeLa  Otierm,  A^lfl 
Term,  186L 

$  1404^  ($  131.)  Every  claimLpresented  to  the  adipinistra- 
tor  most  be  supported  by  the  afficil^t  of  tbe  claimant,  or  Motu 
one  in  his  hdialft  that  tbe  amount  is  juWy  dae,  that  no  pi^ymenta 
have  been  made  tbereon  which  are  not  edited,  and  tbat  tbttra 
are  nooiTsete  to  tbe  same,  to  the  knowlea||e  of  tbe  claimant  or 
affiant.  When  tbe  affidavit  is  made  by  pen^  other  than  tbo 
claimant,  he  mnst  set  forth  in  the  aflSdavit  the^^^sons  why  it  ia 
not  made  by  tbe  claimant.  The  oath  may  be  tann  biBlbre  any 
offioer  authorized  to  administer  o  iths.  The  execirair  or  admui* 
istrator  may  also  require  satisfactory  vouchers  or  pra||fli  to  be 
produced  in  support  of  the  claim.  If  the  estate  is  insonnt  no 
greater  rate  of  interest  shall  be  allowed  upon  any  claim] 
tbe  first  publication  of  notice  to  creditors,  than  is  aOowi 
Judgments  obtained  in  tbe  district  court. 

An  act  supplementary  to  an  net  entitled  an  act  to  regelate  Me 
tettlement  of  the  estates  of  deceased  persons,  passed  May  \^ 
18.51 ,    Approved  March  30,  1872. 

[$  1.  When  it  shall  appear  upon  the  settlement  of  the  aocoaHts 
of  any  execntor  or  administrator  that  debts  against  the  deoeaaad 
have  been  paid  without  the  affidavit  and  allowance  prescribed 
by  section  one  hundred  and  thirty  ^ne  of  tbe  act  to  which  thia 
act  is  snpplementaTy,  and  it  uhail  be  proven  by  competoii  evi* 
daofie  to  tbe  satisfaction  of  the  probate  court  that  sueb  disibta 
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f<9hMfjniftfy  dtie,  were  paid  in  ^?ood  f&ith;  that  the  amoant  paid 

.irM  the  trae  amontit  of  such  iudebtednees  over  and  above  all 

f$^l^mbntM  or  eetroflb,  and  that  the  estate  is  solvent,  it  shall  be  the 

-dbifyoif  the  saideoart  to  altow  the  said  sams  so  paid  in  the  settle- 

jMDl  «f  saM  accoants. 

<•  -f^W  effisdt  immediately.  ] 

SUkA.  1861, 637,  sabstltuted-fbr  the  last  sentence,  begtenlng  wlth/Mf  the 

^^estate.V.  the  words,  "the  amount  of  inteveat  riiall  be  computed,  and  ln> 

<lft«#ed  In  the  statement  of  the  claim,  and  the  rate  of  interest  determined. 

In  case  the  estate  is  insolvent,  no  t:Ia1m  contracted  after  tlie  passage  of 

thia  toA  tfhali  bear  greater  interest  than  ten  per  cent,  per  amiam,  nrom 

^UKiaiftar  the  time  of  ieeaing  letters/* 

dfat  1860, 17,  omitted  the  words,  "  which  are  not  credited  ** ;  also^  aA 
after  the  words,  '*  in  support  of  the  claim.** 

Stat^  1851,464,  omitted  the  words,  "or  some  one  in  his  behalf**;  "which 
are  not  credited  *"' ;  "  or  afSnnt " ;  '*  when  the  affidavit  is  made  by  any 
«tlier  perscm  than  the  claimant,  he  must  set  forth  in  the  affidavit  the  rea- 
sons why  it  is  not  made  by  the  claimant  '* ;  and  also,  all  after  the  words. 
**ln  support  of  the  claim." 

6  C^.  386, 413, 666;  9  Cal.  636:  14  Cid.  172, 180;  18  Cal.  376, 427;  19  Cal. 
9t\  ^ICal.  24 ;  27  Cal.  363 ;  38  CaL  87. 

^  ^  X^95.  ($  131.)  An  J  probate  judge  nay  present  a  elaim 
llgfl">«f  the  estate  of  the  decedent^  for  allowance,  to  the  executor 
<ir  A^baiiHstrator  thereof ;  and  if  the  execator  or  adtninistrator 
lajyipivathe  olaim,  he  most,  in  writin/jf,  designate  some  probate 
indge  of  an  adjoining  ocmnty,  who,  npon  the  presentation  of  snch 
^aim  to  him,  is  vested  with  the  same  power  to  allow  or  reject  it 
jmIm  would  have  if  the  will  had  been  proved  or  administration 
dpranted  in  bis  own  county  ;  and  the  probate  jndf^e  presenting 
fqch  elaibn*  iu  case  of  its  rejection  by  the  exeentor  or  adrainistra- 
IqP)  or  by  such  probate  judge  us  shall  have  acted  npon  it,  has  the 
iH^ie-rigbt  to  sue  in  a  proper  court  for  ita  recovery  as  other  per- 
mm»  have  when  their  claims  against  an  estate  are  rejected. 
Stat  1856, 93.   6  CaL  666;  19  Cal.  97;  38  Cal.  87. 

(  14:96.  (i^  132.)  Wheti  a  claim,  accompanied  by  the  a£B- 
davit  required  in  this  chapter,  is  presented  to  the  execator  or 
administrator,  he  niustiudorse  thereon  his  allowance  or  itgectioa, 
wfth  the  day  and  date  thereof.  If  he  allow  the  claim,  it  must  be 
presented  to  the  probate  judge  for  his  approval,  whomnst^iu 
the  same  manner,  indorse  upon  it  his  allowance  or  rejection.  If 
the  executor  or  admlDistratot*,  or  the  judge,  refuse  or  neglect  to 
indorse  snch  allowance  or  rejection  for  ten  days  after  the  claim 
Wtt^bem  presented  to  him,  snch  refusal  or  neglect  is  equivalent 
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ejection  ;  and  if  the  presentation  be  made  by  aiiQtor7>  the 
oertiticat^^^Qcb  notary,  under  seal,  is  primary  evidenced  mmIi 
presentation  an^^^i^gn.  If  the  claim  bs  presented  to  tli0 
execator  or  administratorTSlNi^heexpiration  of  the  time  lim- 
ited for  the  presentation  of  cisdnOfl^^mHi^^Bpresenied  iuime, 
thongh  acted  upon  by  the  execator  or  admin&ftfetii^^nd  by  tbe 
judge,  after  the  expiration  of  such  time. 

Stat.  18C1,  637,  read:    **  Prima  facie.**  instead  of  "piimaiy**;  alsow 

"•■  valid/*  instead  of  "  presented  in  time.** 

Stat.  1851, 464,  omitted  all  after  the  words, "  allowance  or  rejection.** 

*    6Cal.669;  7  Cal.215;  18Cal.427;  21  Cal.24;  28Cal.362;  26  Cal.fi9; 
S4Cal.226;  S8Cal.87. 

^  14:97.  (^  133.)  Every  claim  allowed  by  the  execator  or 
administrator,  and  approved  by  the  probate  jndge,  or  a  copy 
thereof  y  as  hereinafter  provided^  must  within  thirty  days  there- 
after  be  filed  in  the  probate  court,  and  be  ranked  among  the  ac- 
knowledged debts  of  the  estate,  to  be  paid  in  due  conrae  of 
administration.  If  the  clum  is  founded  oil  a  bond,  bill,  notA  or 
any  other  instrument,  a  copy  of  svch  instrument  most  aeeon- 
pany  the  claim,  and  the  original  iuatrument  must  be  exhibited  ^ 
demandedt  unless  U  is  lost  or  destroyed^  in  which  case  tbo 
claimant  must  accompany  his  claim  by  bis  affidavit  containinip  a 
copy  or  particular  description  of  such  instrument,  and  stating  its 
loss  or  destruction.  If  the  claim  or  any  part  thereof  is  seevroA 
by  a  mortgage  or  other  lien  which  has  been  recorded  in  ito 
office  of  the  recorder  of  the  county  in  which  the  land  affected  by 
it  lies,  it  is  sufficient  to  describe  the  mortgage  or  lien  and  refer  to 
the  date,  volume  and  page  of  its  record.  If,  in  any  case,  Ibo 
claimant  has  left  any  original  voucher  in  the  bands  of  the  ezeoii- 
tor  or  administrator,  or  suffered  the  same  to  be  filed  in  cOort,  he 
may  withdraw  the  same  when  a  copy  thereof  has  been  already, 
or  is  then  attached  to  bis  claim. 

A  brief  description  of  every  claim  filed  must  be  entered  by  the 

elerk  in  the  register,  showing  tlie  name  of  the  claimant,  the 

amount  and  character  of  the  claim,  rate  of  interest  and  date  of 

allowance. 

Stat.  1861.  638,  provided  that  In  case  of  claims  founded  on  a  bond,  bill, 
note  or  other  iiiRtrumcnt,  tho  original  instrument  should  he  presented, 
and  tho  nlluwance  ami  approval,  or  rejection,  indorsed  thereon :  in  case  of 
loasor  destruction,  the  same  indorseinent.  to  be  nindeon  the  aftidayltof 
loss  or  destruction ;  also,  that  tb9  mortgage  or  other  evidence  of  llsa 
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^oiM  be  attafGhed  to,  and  filed  irith,  tbe  olalnu  niiless  recorded,  «tc., 
and  thto  tbe  reference  was  sufficient.  In  other  respects  it  was  In  Bnl>- 
'«tanc«  tlte  same  «s  g  1497. 

8tat.  I860, 18,  omitted  all  after  the  words,  *'dae  course  of  administra- 
tion-" 

Stat  1851, 465,  was  same  as  Stat.  1860,  omitting  therefrom  the  words, 
*^aiid  approved  by  the  probate  judge." 

6  Cat. 412, 669;  7  Cal.228;  9  Cal.636;  18  Cal.430;  21  Gal.  29;  23  Cal. 
963;  24  Cal.  498;  27  Cal.  354;  29  Cal.  104, 122;  38  Cal.  87. 

^  1498.  (^  134.)  When  a  claim  is  rejected,  eitber  by  the 
ezdcntor  or  administrator,  or  the  probate  jadge,  the  holder  mast 
4>ring  sdit  in  the  proper.court  against  the  executor  or  adminis- 
trator, within  three  months  after  the  date  of  its  rejection,  if  it  be 
(hen  dae,  or  within  two  monthp  after  it  bteomes  due,  otherwise 
the  claim  is  forever  barred 

Stat.  1891, 405,  read :  '^  three,"  instead  of  **  two,"  in  italics. 

<  Cal.  669;  10  CaL  386;  18  Cal.  428;  21  Cal.  29;  34  Cal.  226;  18  CaL  87. 

^  1499.  (^  135.)  No  claim  must  be  allowed  by  tbe  executor 
or  administrator,  or  by  the  probate  judge,  which  is  barred  by  the 
statute  of  limitations.  When  a  claim  is  presented  to  the  probate 
judge  for  his  allowance,  he  may,  in  his  discretion,  examine  tbe 
claimant  and  others,  on  oath,  and  hear  any  other  legal  evidence 
touching  the  validity  of  the  claim. 

Stat.  1851, 465,  omitted  all  after  the  word, "  limltatlans  " ;  bnt  the  bal- 
ance was  added  by  Stat  1863-4, 370. 

2  Cal.  386 ;  6  Cal.  669;  10  Cal.  386;  18  Cal.  428;  19  Cal.  83, 87, 97;  23  Cal. 
363 ;  38  Cal.  87.   Jiall  A  Smith  v.  Batt^  April  Term,  1861. 


( 1500.  No  holder  of  any  claim  aga^inst  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  U  first  presented 
to  the  executor  or  administrat  ir,  *  TSexcept  in  the  following 
case:  an  action  may  be  brought  by  any  bolder  of  a  mortgage 
or  lien  to  enforce  the  same  ugainst  the  property  of  the  estate 
snbject  thereto,  where  all  recourse  against  any  other  property 
of  the  estate  is  expressly  waived  in  the  complaint;  but  no 
counsel  fees  shall  be  recovered  in  such  action  unless  such 
chiim  be  so  presented, 76    ( Took  effect  Marchl5,  1S76. } 

'Amendment  of  1874  ended  here ;  that  of  1876  adds  again  the  provisions 
erased  in  1874^  with  the  additional  provision  concerning  fees. 
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^  X99ft*  (}  138.)  If  an  action  U  psodlv^  BgAtuA  ibe  ^ 
cedent  at  the  time  of  his  death,  the  plaintiff  oiost  in  tike  maaa» 
present  his  claim  to  the  execator  or  adminiistratDr  forallowaiMd- 
or  rejection,  aathentioated  as  required  in  other  cases ;  and  no 
recovery  shall  be  had  in  the  action  aniens  proof  be  made  of  tii^ 
presentations  t'equired. 

6  Ca].  669 ;  28  Cal.  668 ;  38  CaL  87.  Bcmh  c/  Stockton  v.  BowUmd^  Oc- 
tober Term,  1871. 

(  1508.  (^  139.)  Whenever  any  claim  is  presented  to  an 
executor  or  administrator,  or  to  the  probate  jadge,  and  he  is  wiffifiy 
to  allow  the  same  in  part,  he  mast  state  in  his  indorsement  the 
amount  he  is  willing  to  allow.  If  the  creditor  refase  to  accept 
the  amount  allowed  in  satisfaction  of  his  claim,  he  shall  recover 
no  costs  in  any  action  tberelbr,  broagbt  against  the  execator  or 
administrator,  unless  he  recovers  a  greater  amoaut  than  tiiftt 
offered  to  be  allowed. 

6  Gal.  669:  9  CaL  696;  21  CaL  31;  38  CaL  87. 

• 

$  1504.  (^  140.)  A  judgment  rendered  against  an  execntor 
or  administrator,  upon  any  claim  for  money  against  the  estate  of 
his  testator  or  intestate,  only  estahlishes  the  claim  in  the  same 
manner  as  if  it  had  been  allowed  by  the  executor  or  administrator 
and  the  probate  judge,  and  the  judgment  must  be  that  the  ezecn^ 
tor  or  administrator  pay  in  duo  course  of  administration  ttie 
amount  ascertained  to  be  due.  A  certified  transcript  of  the 
judgment  must  be  filed  in  the  probate  court.  No  execution  ntast 
issue  upon  such  jndgmeuU  nor  shall  it  create  any  lien  upon  Uiii^ 
property  of  the  estate,  or  give  to  the  jud^j^oaent  creditor  any  pri- 
ority of  payment. 

6  CaL  412, 669;  9  Cal.l2T,196f  IS  CaL  136:  18  Cal.  378:  21  Cal.»;  » 
Gal.  362 ;  34  CaL  226;  38  CaL  87, 878 ;  Bank  of  Stockton  v.  llowland,  Octo- 
t»er  Term,  1871. 

(^  141.)  When  any  judgment  hai^  ^en  rendered^ 
for  or  agaSHlMJi^jestator  or  intestate  in  bis  lifetime,  no.  ex^ciu 
tion  shall  issue  ther^t^ENi^^rhis  death,  except  as  provided  in 
section  six  hundred  and  eigtSyVai^Jndgment  agaiust  the  de- 
cedent, for  the  recoii^epy  of  money,  mmMi^^r^"^^  ^  ^^ 
executor  or  administrator,  like  any  other. 'ckum.  lI^Mt^|^ion  li> 
ictnally  levied  upon  any  property  of  the  deoodent 
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detitht  t)ie  same  may  lie  wAH  tar  the  nti«&ctioii  thereof,  and  the 
officer  mftkiDg  the  Bale  most  aeeoont  to  the  ezecator  or  admiaia* 
trator  for  any  earplos  in  hislimdfl. 

Stat  1661,  €38,  read :  '\  When  any  Jadgment  has  been  rendered  against 
the  testaftor,  or  Intentate,  In  his  Ufa,  no  execution  shall  Issue  thereon  after 
his  death ;  but  a  certified  copy  of  such  Judgment  shall  be  presented  to  the 
executor,  or  administrator,  and  be  ali&icea  at'4  filed,  or  rtyeeted,  as  any 
ottterclajtn.bttt  need  not  besuiiniKHrted  by  the  affidavit  of  the  claimant, 
and  if  justly  due  and  unsatisfledl  shall  be  paid  iu  due  coune  of  admtnls- 
traltlon ;  provided,  however,  that  if  the  execution  shall  have  been  actually 
levied  upon  any  property  of  the  deceased,  the  same  may  be  sold  for  the 
satisfaction  thereof,  and  the  officer  making  the  sale  shall  account  to  the 
executor,  or  administrator,  for  any  surplus  in  his  hands.  The  executor, 
ocadninistrator,  may,  however^  reauire  the  affidavit  of  the  claimant,  or 
other  satisfactory  proof,  that  the  judgment,  or  any  portion  tliereof,  is 
juil^  due  and  unsatisfled.** 

'^XM.Wf 420 ;  14 Cal.4Ml ;  19  GaL  1€0 ;  22  Cal. 99 ;  37  Cal.  143 ;  88  Cal. 378, 

:f(tat.  1861, 465,  was  same  as  Stat  1861,  omitting  therefrom  the  woxdt  in 
italics.;  and  all  after  the  words,  **  sutplos  in  hia  hands." 

riii0ll68B,609. 

I  1506,    A  jadgment  rendered  against  a  decedent,  dying  ' 
after  verdict  or  decision  on  an  isBue  of  fact,  bat  before  jadgineBtt 
iaretaderad  thereon,  is  not  a  Hen  on  the  real  property  of  the  de- 
cedent, bat  is  ptiyable  in  due  eonrae  of  administRition 

Tideim:    Stat.  1651, 82. 

^  1507.  ((  142.)  If  the  exeontor  or  administrator  doabta  ' 
the  correctness  of  any  ekum  presented  to  him,  he  may  enter  into 
anvgreement,  ia  writing,  'with  the  claimant,  to  refer  the  matter 
in  eontroversy  to  some  disinterested  person  to  be  approved  by 
the  probate  jodge.  Upon  filing  the  agreement  and  approval  of 
the  probate  jodge  in  the  office  of  the  clerk  of  the  district  coart 
for  the  eonnty  in  which  the  letters  testamentary  or  of  adminis- 
tration were  granted,  the  clerk  mast,  either  in  vacation  or  in  ' 
term,  enter  a  minate  of  the  order  referring  the  matter  in  oontrb- 
versy  to  l^e  person  so  selected ;  or,  if  the  parties  consent,  a 
reference  may  be  had  in  the  probate  coart ;  and  the  report  ^ 
the  referee,  if  confirmed,  establishes  or  rejects  the  claim  ifae 
same  as  ff  it  had  been  allowed  or  rejected  by  the  executor  or  ad- 
rolnistrator  and  the  probate  jodge. 

Stat  1851, 466,  omitted  the  balance  of  the  section  alter,  **'the  person  so 
selteted,'*  which  was  added  by  Stat  1861, 638. 

I  1508  •     (^  H3.)    The  referee  most  hear  and  determine  the 
matter,  and  make  his  report  thereon  to  the  ooart  in  which  his  ap- 
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poinbneDt  is  entered.  The  wne  pgonBedinflH  shall  be  bad  in  all 
fOipects,  and  the  referee  shall  have  Uie  same  powers,  be  en- 
iatled  to  the  same  compensatioa  and  salgect  to  tbe  eame  con- 
trol, as  in  other  cases  of  reference.  The  coart  may  remove  the 
referee,  appoint  another  in  his  place,  set  aside  or  eonfirm  bis  re- 
port, and  adjudge  costs,  as  in  actions  agunst  execatora  or  ad- 
miuistrators,  and  the  judgment  of  tbe  court  thei<M>n  riiall  be  as 
valid  and  effeetnal,  in  all  respects,  as  if  the  same  had  been 
rendered  in  a  suit  commenced  bj  ordinaiy  proc^B. 

^  1509.  (}  144.)  When  a  judgment  is  recovered,  with  eosts, 
igainst  any  executor  or  administrator,  he  shall  be  indivi^aaUj 
Jable  for  such  costs,  but  they  must  be  allowed  him  in  his  adminis- 
tration  accounts,  unless  it  appears  that  the  suit  or  proceeding  in 
which  the  costs  were  taxed  was  prosecuted  or  defended  without 
jost  cause. 

•  Cal.169,667. 

^  ISIO.  ($  145.)  If  the  exaeotor  or  administrator  is  a 
creditor  of  the  decedent,  his  claim,  duly  anthenticafed  by  affida* 
vits,  must  be  presented  for  allowance  or  rejection  to  tbe  probate 
judge,  and  its  allowance  by  tbe  judge  is  sufficient  evidence  of  its 
correctness,  aTid  it  must  be  paid  as  other  claims,  in  dve  course  ef 
administration.  If,  however^  the  probate  judge  rejects  the 
claim,  action  thereon  may  be  had  against  the  estate  hf  ^le 
claimant,  and  summons  must  be  served  upon  the  probate  judge, 
who  may  appoint  an  attorney  at  the  expense  of  the  estate,  to  de- 
fend the  action.  If  the  claimant  recovers  no  judgment  he  muH 
pay  all  costs,  including  defendants  attorney's  fees. 

Approved  February  i,  1872.— [$  145.  If  the  executor  or  ad- 
miniBtrator  is  himself  a  creditor  of  tbe  te^ator  or  intesttito,  his 
claim,  dniy  authenticated  by  affidavits,  shall  be  presented  for 
allowance  or  rejection,  to  the  probate  judge,  and  its  allowance 
by  the  judge  shall  be  sufficient  evidence  of  its  correctness.  If 
the  probate  judge  reject  tbe  claim,  the  executor  or  administrator 
may  commence  an  action  in  any  court  of  competent  jurisdiction 
within  ninety  days  thereafter,  against  the  estate  of  tbe  testator  er 
intestate,  to  establish  the  correctness  of  tbe  claim.  Immediately 
after  commencing  such  action,  he  shaJl  notify  the  probate  judge  . 
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thereof  in  writing,  vrbo  ahall  tbeieopon  appoint  some  suitable 
attorney  to  appear  and  defend  tbe  estate  in  such  action.  Pro- 
vided, if  the  probate  judge  fail  to  appoint  an  attorney,  or  if  no 
attorney  appear  in  the  action  within  t«i  days  ftfter  soch  appoint- 
meni,  the  court  in  which  the  acti<m  is  pending,  on  application, 
shall  appoint  an  attorney.  The  court  before  which  such  action 
is  tried  shall  allow  said  ^tomey  soch  compensation  as  it  deems 
just  and  reasonable,  said  compensation  to  be  taxed  as  costs  in  the 
»,  and  recovered  from  tbe  party  against  whom  judgment  is 


ItCsL  «B;  16  Cal.  4M;  21  CsL  SL 

^  1511.  (^  1'16.)  If  an  execatcnr  or  administrator  n^lecli 
for  two  months  after  his  appointment  to  give  notice  to  creditors, 
as  prcocribed  by  this  chapter,  the  court  must  revoke  his  letters, 
and  appoint  some  other  person  t  a  kis  stead,  equally  or  the  next 
M  order  entitled  to  the  appointment* 

^  151^  (^  147.)  At  the  same  term  at  which  he  is  required 
to  return  his  inventory,  the  executor  or  administrator  most  also 
return  a  statement  of  all  claims  against  the  estate  which  have 
been  presented  to  him,  if  so  required  by  the  court ;  and  from 
teoa  to  term  thereafter  he  must  present  a  statement  of  claims 
aabeeqoently  presented  to  him.  In  all  anch  statements  be  most 
designate  the  names  of  the  creditors,  the  nature  of  each  claim, 
when  it  became  due  or  will  beoome  doe,  and  whether  it  was  al- 
lowed or  rejected  by  him. 

fGU.fiM;31C!sLfL 


See  new  i  1513  in 
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CHAPTER  Vn. 

OF   BALES  J&ID  CONVEYANCES  OF  PROPBBTY  6F 

DECEDENTS. 

A&TiCLX       I     Sales  in  gskx&a.l. 

II.    Sales  of  personal  pbopkrtt. 
HI.    Summary  sales  of  mines  anjd  vumffQ  TtvfWB.- 

ESTS.  ; 

IV.    Sales  of  real  estate,  intkresta  thv^iv^ 

AND  CONFIRMATION  THEREOF 


ARTICLE  I. 


*     SALES  IN  GENERAL. 

BEonoir  1616.   Penonal  estate  first  ehurgMie,    Real  estatej  IvImb 
sold. 

1517.  No  sales  ralld  except  by  order  of  probate  oonri. 

1518.  Applications  ibr  orders  of  sale. 

1M9.    Bat  one  petitio«,  order  and  sale  must  be  had  utai 
it  is  possible  to  do  so. 

[S16.  (^  115.)  The  personal  estate  <^  a  decedent  which 
oomesml^^ti^^^"^^  ^^  ^^®  execator  or  adminiBtrator  is  first 
chaiveable  wiU^iii^^^yiDent  of  tlie  debts  and  expenses ;  if  the 
goods,  chattels,  rigtitsauH^i^^JUs  in  tlie  bauds  of  the  executor  or 
Administrator  are  not  safficientT8^i%m|he  debts  of  the  decedent, 
the  expenses  of  administrdtion-iM^  lliii  in~»^  ( n  to  the  fitmily, 
the  whole  of  the  real  estate  may  be  sold  for  tbu^Ni^^^^  by  the 
execntoror  administi-ator,  in  the  manner  prescribed  in 
$even  of  this  title. 

StaU  1861, 461.  subaUtated  the  word*  ''  by  this  Act'^  flor  the-itAUeiaad 
Words. 

20  Cat.  313 ;  31  Cal.  604.     Vide  U  1586-161ft. 

^  1517.  (^  148.)  No  Bale  of  any  property  of  an  estate  of  a 
tlecedent  is  valid,  unless  made  under  order  of  the  probate  court, 
txcept  as  otherwise  provided  in  this  chapter.     All  salea  muBt  be 


or  pRovniTT* 


f^  lMtr.J5«» 


reported  under  oaik  and  confirmed  hy  the  probate  court,  before 
the  title  to  the  property  add  patwet, 

Stat.  1861, 639,  omitted  italicized  words,  and  read :  '^act-or  ottaeracts/* 
instead  of  *"  cliapter." 

Stat  1851, 467,  omitted  all  after  the  words,  *'  of  the  probate  court." 

»  Cal.  m ;  14  CaL  642 ;  18  Cal.  291, 308 ;  21  Cal.  29. 

^HS.  (^  149.)  All  petUi<»8  for  orders  of  sale  mast  be  in 
wiiiiS|^i8f$ttiii^  forth  the  facta  showing  the  sale  to  be  oecesaarj, 
and  apoiN^  hearing,  any  person  interested  in  the  estate  may  file 
his  written  ol|Mtions,  wiiicb  mnst  be  heard  and  determined. 

^  1519.  Wbe^^an  be  made  to  appear  to  the  coart  that  the 
estate  is  insolvent,  oN^at  it  will  require  a  sale  of  all  the 
property  of  tlie  estate,  of^Wj  character,  to  pay  the  family  al- 
lowance, expenses  of  administni|jon  and  debts,  there  must  be  bat 
one  petition  filed,  bat  one  order  o^^e  made,  and  bat  one  sale 
had.  The  probate  court,  when  a  penimi  for  the  sale  of  anf 
property  for  any  of  the  purposes  herei^iamed  is  presented, 
most  inquire  folly  into  the  probable  amoont  r^lured  to  make  all 
such  payments,  and  if  there  is  no  more  estate  tmNmufflcient  to 
pay  the  same,  must  require  but  one  proceeding  fbrritesale  of 
the  entire  estate.  In  such  case,  the  petition  most  set  fOl^LaU 
ili»iiMta  required  by  seotion  fifteen  hondr^  and  thir^i 


iU  «•  JPi 
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ABTICLE  n. 

BALES  OF  PERSONAL  PROPERTY. 

Sbotion  1522.    Perishable  and  depredating  propwty  to  be  sokL 
1628.    Order  to  sell  personal  property. 
1524.    Partnership  interests  and  choses  in  action,  how  sold. 
1626.    Order  of  sale,  what  to  direct  and  what  to  be  flnt 

sold. 
1626     Sale  of  personal  property. 

^  ISJSJe.  (^  150.)  At  any  time  after  receiving  lettere*  the 
exeentor,  administrator  or  special  administrator  may  apply  to  the 
court  or  judge  and  obtain  an  order  to  sell  perishable  and  otker 
persoftal  property  likely  to  depreciate  in  value,  or  which  will  in- 
cur  lots  or  expense  by  being  kept,  and  so  mnch  other  personal 
property  ss  may  be  necessary  to  pay  the  allowance  made  to  the 
family  of  the  decedeat.  The  order  for  ihe  sale  may  be  made  with- 
out notice  ;  but  the  executor,  administrator  or  special  administra- 
tor is  responsible  for  the  property,  unless,  after  makii^  a  sworn 
return  and  on  a  proper  showing,  the  court  shall  approve  the  sale. 

Vide  8 1923  and  note. 

^A3*  (^  150.)  If  claims  against  the  estate  have  been  al- 
loweo^lfid  a  sale  of  property  is  necessary  for  their  payment  or 
the  expens^i^^  administration,  the  executor  or  administrator 
may  apply  for  ah^i^er  to  sell  so  much  of  the  personal  property 
as  may  be  neoessar^lWefor.  Upon  filing  his  petition,  notice  of 
at  least  five  days  must  b^^ijren  of  the  hearing  of  the  application, 
either  by  posting  notices  or  o^^iyertising.  He  may  also  make 
a  similar  application,  either  in  viS^jnn  or  term,  from  time  to 
time,  so  long  as  any  personal  propert^V^9ains  in  his  hands  and 
sale  thereof  is  necessary.  If  it  is  mad^lcappear  for  the 
best  interest  of  the  estate,  he  may,  at  any  tim^^»r  filing  the 
inventory,  in  like  manner  and  liter  giving  like  n%l^^ apply 
for  and  obtain  an  order  to  sell  the  whole  of  the  personal  pi 
belonging  to  the  estate,  tckether  necessary  to  pay  debts  or  noC 

Vide  8 1522. 

But  1861 ,  639,  read :  "  If  there  be  delay  In  obtaining  such  order,  sast 
property  may  be  sold  without  an  order  of  lale,"  instead  of  **  the  orospef 
aale  may  be  made  without  notice." 
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Stat.  1800. 176,  read :  "At  the  term  of  the  court  to  which  the  Inventorj 
is  retamed,"  instead  of,  "  at  any  time  after  receiving  letters  " ;  also,  omit- 
ted the  word, "  special " ;  also,  all  after  the  words,  ^'  family  of  the  dece- 
dent.'' 

Stat  1851, 467,  was  the  same  as  Stat.  1860,  omitting  thereftvm  the  words- 
"and  if  he  deem  it  for  the  best  Inierest  of  the  estate,  ho  mav  at  any  time 
after  the  filing  of  the  inventory,  make  an  application  in  like  manner,  and 
after  giving  notice,  for  an  order  to  sell  the  whole  of  the  personal  property 
belonging  to  the  estate.*' 

Stat.  1865-6,  765  6,  read  as  follows :  "  §  4.  Perishable  property  of  any 
estate  may  bo  sold  as  provided  by  law,  and  shall  include  all  personal 
property  which  is  likely  to  decrease  in  value,  or  become  worse  bv  being 
ppt,  or  is  subject  to  loss  or  expejiae,  so  that  It  shall  appear  to  be  for  tUc 
best  Interest  of  the  estate  that  the  same  sliouhl  be  solcl  without  di-loy. 
Partnership  Interes'^s,  or  interest!) belonging  to  any  estate  by  virtue  of  any 
partnership  formerly  existing,  and  choscs  in  action,  may' be  sold  in  the 
same  manner  as  other  personal  property,  when  It  shall  appear  to  be  for 
the  best  interest  of  the  estate.  Ueluro  confirming  the  sale  of  any  part' 
nership  interest,  whether  made  to  tho  enrvlving  partner  or  partners  or  to 
any  other  person,  tho  court  or  judge  shall  carefully  Inquire  into  the  con- 
dition of  the  partnership  aflfalrs,  and  shall  examine  the  surviving  partner 
or  partners.  If  ho  or  they  shall  be  in  the  county  and  able  to  bo  present  in 
coart,  and  no  such  sale  shall  be  couflrmod,  unless  the  same  shall  appear 
to  be  for  the  best  interest  of  the  esute." 

f  15$84:.  Partnership  interesls  or  iuterests  belonging  to  any 
estate  by  yirtae  of  any  partuersiiip  formerly  existing,  interests  in 
pei-BonaJ  property  pledged,  and  cboses  in  action,  may  be  sold  in 
the  same  manner  as  other  personal  property,  when  it  appears  to 
h»  for  the  best  interest  of  the  estate.  Before  confirming  the 
saie  of  any  partnership  interest,  whether  made  to  the  surviving 
partner  or  to  any  other  person,  the  court  or  judge  must  carefully 
inquire  hito  the  condition  of  the  partnership  affairs,  and  must  ex- 
amine the  suiviving  partner,  if  in  the  county  and  able  to  be 
present  in  court. 

Fulf  note  to  §1822. 

1535.  (^  151.)  If  it  appears  that  a  sale  is  necessary /or 
the  payfftt^i^^  debtg  or  the  family  allatoance^  or  for  the  bpst 
interest  of  tb^^iyie  a7t<2  the  persomt  interested  in  the  property 
to  be  soldj  whether  «^!l^rt«  not  necessary  to  pay  the  debts  or 
family  allowance^  the  cour^l^i^ndge  must  order  it  to  be  made. 
In  making  orders  and  sales  fortK^t^^ment  of  debts  or  family 
allowance^  tho  court  or  judge  must  so  diraNi^^  such  urticlesus 
are  not  necessary  for  the  support  and  subsiste^^mftbe  itimily 
of  the  decedent,  or  ai'e  not  specially  bequeathed,  nuHi^^lirst 
sold.    Articles  bequeathed  must  not  be  sold  to  pay 


f^  1595-1696     SALKS  OF  PERSONAL  PBOPSIITT.  496 

funntly  allowance^  tmtil  all  other  peraonal  estate  has  been  ap- 
plied to  tbe  payment  thereof. 

Stat  1861«  638,  and  1860, 17ft.  aie  MibstaatiaUy  S  ises,  omitting  tbe  woxdB 
in  italics. 

Stat.  1851, 467,  omitted,  *"  or  fbr  tiie  best  latexest  of  itbe  estate  " ;  aleo* 
words  in  italics. 

13Cal.605;  32  Cal.  667. 

36.  (}}  152, 153.)  The  sale  of  personal  property  most 
1)6  muu^^^^Kiblic  auction,  and  after  pablio  notice,  given  for  at 
least  ten  du>^>^|ruotice8  posted  in  three  public  places  in  the 
coanty,  or  by  pablnH^Qnin  a  newspaper,  or  both,  containing  the 
time  and  place  of  sale,  a^lN|^rt^  description  of  the  property 
to  be  sold ;  unless,  for  good  r^H^^iown,  the  probate  conrt  or 
judge  orders  a  private  sale,  or  a  shortii^iotice.  Public  sales  of 
such  property  must  be  made  at  the  conrt^l!ull|i|^k>or,  at  the  real' 
dence  of  the  decedent,  or  at  some  other  public  ptiH^^nt  no  Bale 
shail  be  made  of  any  property  which  is  not  present  at^li^ime  of 
selling  it,  tiniest  the  court  otherwise  order. 

Stat  1861, 6M,  contained  the  words.  "*  bat  no  private  sale  shall  be  effect- 
ual for  any  purpose  till  tbe  same  shall  be  approved  by  tbe  probate  Judfe"; 
also,  *'  to  be  mentlooed  la  the  notice,"  alter  **  pablio  place  "  { but  omfttM 
italicized  words. 

Stat  1855, 300,  substantiaUy  same  as  Stat  1881,  omlttlog  the  words,  "or 
a  shorter  notice." 

10CaL119;  nCaLHIi 
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ARTICLE  lU. 

flUMMA&T  SALCS  OF  MINIS  AND  MINING  INTKRK8TS. 

Sbottok  1£29.    Mliies  nuij  be  sold,  how. 

1590.    Fietition  for  sale,  who  may  llle  and  what  to-oontalB. 
1681.   Order  to  show  cause,  how  made  and  on  what  notice. 
1582.    Order  of  sale,  when  and  how  made. 
1538.    Farther  proceedings  to  conform  to  articles  two  and 
fonr. 

^  15il9«  When  it  appears  from  the  inventory  of  the  estate  of 
any  decedent  that  hie  estate  consists  in  whole  or  in  part  of  mines 
or  interests  in  mines,  sach  miues,  or  interests,  may  be  sold  under 
the  onler  of  the  probate  court  haying  jurisdiction  of  the  estate* 
as  hereinafter  provided. 

Stat.  1865-6,399,  %  I,  inserted  thewonla,  ^^orofshares,  interest  or  stocks 
in  a  mining  corporation,"  between  '*  mines"  and  **  such  mines." 

tt  Cal.  277. 

^  1530.  The  executor,  administrator,  or  any  heir  at  law,  or 
creditor  of  the  estate,  any  partner  or  mem1)er  of  any  mining 
company,  in  which  interests  or  shares  are  held  or  owned  by  the 
estate,  may  file  in  the  probate  court  a  petition  in  writing,  setting 
forth  the  general  facts  of  the  estate  being  then  iu  due  coarse  of 
administration,  and  particularly  desciibing  the  mine,  interest  o» 
shares  wl)icb  it  is  desired  to  sell,  and  particularly  the  condition 
and  situation  of  the  mines  or  mining  interests,  or  of  the  mining 
company  iu  which  such  interests  or  shares  are  held,  and  the 
grounds  upon  which  the  sale  is  asked  to  be  made. 

Stat  1865-6, 359,  §  2,  same  in  substance. 

f  1581.  Upon  the  presentation  of  such  petition  the  probate 
judge  must  make  an  order  directing  all  persons  interested  to  ap- 
pear before  him  at  a  time  and  place  specified,  not  less  than  four 
nor  more  than  ten  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  to  the  executor 
or  administrator  to  sell  such  mines,  mining  interests,  shares  or 
stocks,  as  are  set  forth  in  the  petition  and  belonging  to  the  estate. 
A  copy  of  the  order  to  show  cause  must  be  personally  served  on 
all  persons  interested  in  the  estate,  at  least  ten  days  before  the 
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time  appointed  for  hearing  the  petition,  or  published  at  least  fonr 
snccessive  \Teek8  in  each  newspaper  as  the  coart  shall  specify. 
If  all  persons  interested  in  the  estate  signify  in  writing  their  as- 
sent to  sach  sale,  the  notice  may  be  dispensed  with. 

Stat.  186»^,  369,  §  S.    22GaL277 

^  153^.  If,  upon  hearing  the  petition,  it  appears  to  the  satis- 
f action  of  the  probate  judge  that  it  is  to  the  interest  of  the  estate 
that  Bucli  mining  property  or  interests  of  the  estate  should  be 
sold,  or  if  it  appears  to  his  satisfaction  tbat  an  immediate  sale  is 
necessary  in  order  to  secure  the  jast  rights  or  interests  of  the 
mining  partners  or  tenants  in  common,  in  which  such  shares  or 
property  are  held,  such  probate  judge  most  make  an  order 
authorizing  the  executor  or  administrator  to  sell  such  mining 
interests,  mines  or  shares,  as  hereinafter  provided. 

Stat.  1865-6, 359,  §  4,  same  In  substance. 

^  1533.  After  the  order  of  sale  is  made,  all  further  proceed- 
ings for  the  sale  of  such  mining  property,  and  for  the  notice^  re- 
port  and  covJirmatioH  thereof^  must  be  in  conformity  with  the 
provisiouR  of  article  four  of  this  chapter. 

Stat.  1865-6, 359.  §  5.  substituted,  "laws  providing  for  the  sale  of  other 
real  property,  under  the  orders  of  the  probate  court,"  tor  **  article  four  of 
tliis  chapter  " ;  also,  added  the  words, ''  and  wheneversuch  raining  inter- 
est shall  consist  of  stocks  or  shares  held  and  owned  as  personalty,  such 
Further  proceedings  for  the  sale  thereof,  after  the  order  of  sale,  ^ball  be  in 
conformity  with  the  law  providing  for  the  sale  of  other  persomU  property 
3f  an  estate." 
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ARTICLE    IV. 

THE    SALK    OF    REAL    ESTATE,  INTERESTS    THEREIN  AND    CON- 
FIRMATION THEREOF. 

fijECTioir  1586.    To  sell  real  estate,  when. 

1537.  Verified  petition  for  sale,  wluit  to  contain  and  to 

what  it  may  refer. 

1538.  Order  to  persons  interested  to  appear. 

1539.  Copy  to  be  served,  assent  given,  or  publication  made. 

1540.  Hearing  after  proof  of  service.    Presentation  of 

claims. 

1541.  Administrator,  executor  and  witnesses  may  be  ex- 

amined. 

1542.  To  sell  real  estate  or  any  part,  when. 

1543.  Order  of  sale,  when  to  be  made. 

t  154*2.    What  the  order  of  sale  must  contain.     Hay  be  at 

public  or  private  sale. 

1545.  Interested  persons  may  apply  for  order  of  sale. 

Form  of  petition. 

1546.  To  deliver  copy  of  order  to  exfCUter. 

1547.  Notice  of  sale. 

1548.  Time  and  place. 

1549.  Private  sale  of  real  estate,  how  made,  and  notice. 

Bids,  when  and  how  received. 

1550.  Ninety  per  cent,  of  appraised  value  must  be  offered. 

1551.  Purchase  money  on  sale  on  credit,  how  secured. 

1552.  Hearing  and  setting  aside  sale,  and  when  re*sale 

may  be  ordered. 
1563.    May  file  objections,  when  and  who. 

1554.  When  order  of  oonfirmation  is  to  be  made  and 

when  not. 

1555.  Conveyances. 

1556.  Order  of  confirmation,  what  to  state. 
]£57.    Sale  may  bo  postponed. 

1558.  Notice  of  postponement 

1559.  Sale  of  real  estate  to  pay  legacies. 

1660.  W  here  payment  of  debts,  etc. ,  provided  for  by  W  ill . 

1561.  Sale  without  order.    May  require  security. 

1562.  Where  provl  ion  by  wiU  InsuflBlcient. 
1568.  Estate  subject  to  debts,  etc 

3564.    Contribotion  among  legatees. 
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1565.  Contract  for  purchase  of  lands  may  be  sold,  bow. 

1566.  Conditions  of  ealo. 

1567.  I^irchaper  to  give  bond. 
1668.  Executor  to  assign  contract. 

1569.  Sales  by  executors  or  administrators  of  lands  under 
mortgage  or  lien. 

1570.  The  holder  of  the  mortgage  or  lien  may  irarchase 
the  lands.  Ilis  receipt  to  the  amount  of  bis  claim 
a  valid  payment. 

1571.  Administrator  and  executor  liable  forwisconduct 
in  sale. 

1573.    Fraudulent  sales. 

1573.  Limitation  of  actions  for  vacating  sale,  etc 

1574.  To  what  capes  preceding  section  not  to  apply. 

1575.  Account  of  t>ale  to  be  returned. 

1576.  Executor,  etc,  not  to  be  purchaser. 

1536.  ($  151.)  When  the  personal  estate  in  the  hands  of 
the  o^cutor  or  admiuistrntor  is  exhausted  or  insuliicient  to  pay 
ttie  allNcance  of  the  family,  the  debts  ontstitndhig  against  the 
decedeiit^i^vd  the  debts,  expensed  uud  charges  of  admiuistration, 
the  cxecntu^|r  adiuiuistmtor  may  sell  the  real  estate  for  thai 
purpose,  upon  iS^order  of  the  proUate  court. 

•  Stat.lS6I,6tO. 

Stat.  18.51, 167,  omitteS^e  words,  '*  the  debts  outstanding  against  the 
^      decedent";  also,  '•expei»8";  and  read:  *' county  judge," Instead  of 
"■  probate  court."    (^Vide  S!l|fcl865-6,  359»for  provisions  concerning  the 
summary  sale  of  mines  and  o|^iug  interests  belonging  to  estate  of  de- 
ceased.; 

13  Cal.  200:  13  Cal.  576;  16  Cal.H^;  19  Cal.  207;  20  Cal.  124,  313;  22  Cal* 
275;  31  Cal.  btid ;  32  Cal.  241 ;  33  Csd^l^;  36  Cal.  690;  39  Cal.  179. 

^^  i;>S7.  {^155.}  To.  obtain  soHi^order,  he  must  present  a, 
veriiied  petition  to  the  probiite  court,  <^^  the  judge  at  chambers, 
setting,  foith  the  amount  of  personal  estate  that  baa  come  to  his 
Iiands,  and  how  much  thereof,  if  any,  rennuns  undisposed  of; 
the  debts  outstanding  aigainst  the  decedent,^!  far  as  can  be 
ascertained  or  estimated  ;  the  amount  due  npo^^o  family  al- 
lowance., OP  tliat  ■xvill  he  dtie  after  the  same  has  beeimn  force  for 
one  year;  the  debts,  expenses  and  charges  of  udQ^l^Utratiou 
already  uic-rned,  anJ  uu  estimate  of  what  will  or  may^^crne 
(hiring  the  stdniinistratiou  ;  a  description  of  uU  the  i-eal  estuVof 
which  the  decedent  died  seized  or  in  which  he  had  any  interet 
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rbich  the  estate  bae  acquired  any  interest,  andtbeconditiou 
and  vTitf^ii^^be  respective  portions  and  lots  thereof,  and 
whether  the  sanj^Ml«f|)|2ID^*'^(7  ^^  separate  property ;  the 
Barnes  and  ages  of  the  devjaeeb^mnn^^aud  of  the  heirs  of  the 
decedent.  If  all  the  matters  above  enamS?BW4^BBP^t  be  ascer- 
tained, it  mast  be  so  stated  iu  the  petition 

Stat.  1861, 640,  read :  ^  the  fntcfttate."  Instead  of,  '*  the  «state  tbcrraf '* : 
also,  inserted  between  *'  heirs  of  the  decedent,"  and  "'  If  all  the  matters," 
the  words,  *'  which  petition  shall  be  verified  hy  the  oath  of  the  party  pre 
tenting  the  same ;  if  the  inveiUoiy  and  appraiRcment  on  flic  coouiin  a  fail 
description  of  the  personal  estate  of  the  deceased  and  of  ail  tiio  real  cstatu 
of  which  tlie  testator,  or  Intestate,  died  seized,  or  in  which  ho  JiaU  auy 
Interest,  or  in  which  the  estate  iiasacquired  any  iiiteroi!r,6i]i-h  iiivi  ntory. 
by  a  proper  reference,  may  be  made  a  part  of  tli&  petition  tor  adescrl  ptlou 
of  the  personal  estate,  or  real  estate,  or  both,  and  if  tliu  8.iiao  l»e  fall  as  (u 
all  property,  exeept  property  Piihscqxiently  discovered  vr  subsequent  It 
received,  anch  reference  may  be  had  to  titc  inventory,  and  Uie  aUdiiiuuul 
property  may  be  set  forth  iu  the  petition.  *  * 

StaL  1891. 4ft7,  rend :  *'  To  obtain  sach  order,  he  shall  presc>nt  a  petition 
to  the  probate  court,  setting  forth  the  amount  of  personal  estate  that  has 
come  to  his  hands,  and  liow  much  thereof,  if  any,  remains  undisposed  of, 
the  debts  outstanding  against  the  deceased  as  far  as  tiio  same  can  bo  as- 
certained, a  description  of  all  the  real  estate  of  which  the  testator  or  ia- 
testate  died  seize.i,  and  the  condition  and  value  of  the  re$snective  portions 
and  lots,  the  names  and  ages  of  the  devisees,  if  any,  and  of  the  heirs  of  the 
deceased,  which  petition  sliall  be  verified  by  the  oath  of  the  party  pre> 
seating  the  same." 

13  CaL  f 76 :  16  Cal.  600;  19  CaL  207, 410;  20  CaL  123, 313;  31  CaL  nO;  S3 
Cal.666;  3tfGaL«8a 

^  1598.  ,$  156.)  If  it  appears  to  the  conrt  or  judge,  from 
inch  petition,  that  it  is  necessary  to  sell  the  vhole  or  Bome  por- 
tion  of  the  real  estate  for  the  puipoees  and  reanotut  mentioned 
in  the  preceding  section,  or  any  of  tiiem,  sach  petition  mast  be 
filed  and  an  order  tberenpon  made,  directing  all  persons  in- 
terested in  the  estate  to  appear  before  the  court,  at  a  time  nnd 
place  sp6ci6ed,  not  leea  than  foar  nor  more  than  ten  weeks  from 
the  time  of  making  snch  order,  \o  show  cause  wliy  an  order 
ahonid  not  be  granted  to  the  executor  or  administrator  to  sell  so 
mncfa  of  the  real  estate  of  the  decedent  as  is  necessary. 

SUt.  1861, 640. 

Stat.  1851,488  read:  "  §156.  If  it  sliall  appear  by  such  petition  that 
there  is  not  suHlcicnt  personal  estate  in  the  hands  of  the  executor  or  ad- 
ministrator to  pay  the  allowance  to- the  family,  the.  debts  outstanding 
against  the  deceased,  and  the  expenses  of  administration,  and  that  it  is 
necessary  to  bell  the  whole  or  some  portion  of  the  real  osutc  for  tlie  pay- 
ment of  such  debts,  the  probate  Jucige  shsill  tlierenpou  make  an  order 
directing  ail  persons  interested  to  appear  before  him  at  a  time  and  place 
specified,  not  less  than  four,  nor  m(»re  than  ten  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should  not  be  granted 
to  the  executor  or  admliistrator  to  sell  to  much  of  the  real  estate  of  the 
deceased  as  shall  be  necessaiy  to  pay  socn  debts.* 
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7  Cal.  229:  »  Cid.  195;  13  Cal.  576;  16  Cal.  600;  19  Cal.  162;  20  Cal.  124, 
313'  33  Cal.  54;  36  Gal.  69a 

^3t>.  ($J  157, 159.)  A  copy  of  the  oi-der  to  show  caiue 
mustU^fi^raonally  served  on  all  perBons  interested  in  tbe  estate 
and  on  anyg^Nmal  guardian  of  any  minor,  devisee  or  heir  of  the 
decedent  residentinNii^onnty,  at  least  ten  days  before  the  time 
appointed  for  hearing  th^$d$^^on,  or  mnst  be  pablished  at  least 
four  successive  weeks,  in  suchu^^Ri^mper  as  tbe  court  or  judge 
shall  direct.  The  notice  is  served  if  tn^^jp^^b^cation  is  completed 
ten  days  before  the  day  set  for  hearing.  Ifai^H^ons  interested 
in  the  estate  ^oi?*  in  ike  petition  for  the  scUe,  or  signu^^^riting 
their  assent  thereto,  the  notice  may  be  dispensed  with. 

Stat.  1861, 641,  §S  157, 159,  read :  "  §  157.  A  copy  of  sach  order  to  show 
cause  shall  be  personally  served  on  all  persons  intercstied  m  the  estate,  at 
least  ten  days  befbre  tbo  time  appointed  for  hearing  the  petition^  or  shall 
be  published  at  least  four  successive  weeks  in  some  newspaper,  as  the 
court  or  judge  shall  order;  provtdecf.  however,  if  aU  persons  interested 
in  the  cst^ite  shall  Bign\fy  in  writing  their  assent  to  such  sale,  the  notice 
may  be  dispensed  with.'* 

*'  S  159.  If  any  of  the"  devisees,  or  heirs,  of  the  deceased, are  minors,  and 
have  a  general  guardian  in  the  county,  a  copy  of  the  order  shall  be  served 
upou  the  guardian  at  IcjWt  ten  days  bcfbre  the  actual  hearing.  If  they 
have  no  guardian,  the  court  or  judge  shall,  at  the  time  of  filing  the  peti- 
tion, or  before  proceeding  to  act  upon  the  petition,  appoint  somf  disinter- 
ested person  their  attorney,  for  the  sole  purpose  of  appearing  for  them 
and  taking  care  of  their  interest  in  the  proceedings.  The  court  may,  also, 
upon  thclicaTing,  if  it  be  deemed  necessary,  appcrint  such  attorney  for 
the  heirs,  or  devisees,  if  they  arc  unrepresented,  wlietherminors.  or  other- 
wise, and  may  likewise  appoint  an  attorney  for  the  creditors,  it  they  are- 
unrepresented.  If  such  guardian  of  the  minors,  or  such  attorney  for  mi- 
nors, or  others,  appear  on  the  hearing,  such  appearance  shall  be  evidence  of 
service  of  uotico  upon  such  guardian,  or  attorney.** 

Stat.  1851, 468,  omitted  from  Stat.  1861,  §  159,  all  after  the  word,  "pro- 
ceedings,*' and  "guardian"  instead  of  "attorney";  also  omitted  the 
words, "  at  least  ten  days  l)eforc  the  actual  hearing  " ;  also^at  the  time  of 
filing  the  petition  ";  S  157,  was  same  as  ^  157,  Stat.  1861,  omitting  tbe 
words  "  or  Judge." 

Stat.  1863-4. 36T,  §  23,  read :  "  Whenever  all  tbe  heirs  of  a  deceased  per 
son  are  of  full  age,  the  probate  court  having  jurisdiction  of  the  estate  of 
such  decoa<icd  person  shall  have  authority,  on  the  written  petition  or  non- 
sent  of  all  the  heirs,  to  order  a  sale  of  the  whole  or  any  part  of  the  real  es- 
tate belonging  to  such  deceased  person ;  and  in  such  case  the  petition  for 
such  sale  need  only  set  forth  the  fact  of  such  consent  of  the  m^ority  of 
such  petitioners,  and  describe  the  premises  to  be  8old>  with  reasonable 
certainty.*' 

16  Cal.  503 :  20  Cal.  124;  33  CaL  5L 

^  1540,  (^  15S.)  The  proLute  court,  at  the  time  and  place 
appointed  in  snob  order,  or  at  such  other  time  to  which  the  hear* 
iug  may  be  postponed,  upon  satisfactory  ^toof  of  personal  service 
or  pablication  of  a  copy  of  the  order,  by  a£5davit  or  otherwise,  if 
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the  consent,  in  writing,  to  sneh  sale  of  all  parties  interested  is 
not  filed,  must  proceed  to  hear  the  petition,  and  bear  and  ex- 
amine the  allegations  and  proofs  of  the  petitioners,  and  of  all 
persons  interested  in  the  estate  who  may  oppose  the  application. 
All  claims  against  the  decedent  not  before  presented,  if  the 
period  of  presentation  has  not  etapsed,  may  be  presented  and 
passed  upon  at  the  hearing. 

Stet.  1861, 641,  added  the  worda,  **aiid  if  approved  by  the  executor,  or 
administrator,  and  the  probate  liidge,  sball  not  be  subject  to  review  ex- 
cept on  appeal " ;  also,  rmd :  "  duo ''  instead  of,  '*  personal  *' ;  also,  read : 
*' or  upon  nling  ttie  consent  in  writing  to  such  sale  of  all  parties  inter- 
ested''* ;  Instead  of,  "  if  the  consent  in  writing  to  such  sale  of  all  parties 
interested,  is  not  filed  ** :  also  inserted  the  words, "  and  if  such  consent  be 
not  filed,"  between  *'  hear  the  petition  ' '  and  **  and  hear  and  examine  *' ; 
also,  the  words, "  as  provided  in  this  act,'*  after  '*  presentation." 

Stat.  1851, 468,  was  same  aa  Stat  1861,  omitting  therefrom  all  after  the 
words,  "  oppose  the  application  " ;  also,  the  word,  "  satisfactorv." 

7  Cal.  239 ;  20  Cal.  124, 318.  • 

^1541.  (^160.)  The  executor,  administrator  and  witnesses 
may  be  examined  on  oath  by  either  party,  and  process  to  compel 
them  to  attend  and  testify  may  be  issued  by  the  probate  judge, 
in  the  same  manner  and  with  like  effect  as  in  other  cases. 

Stat  1851,  468,  read :  "  The  executor,  or  administrator,  may  be  exam- 
ined on  oath  and  witnesses  may  be  examined  by  either  party,  and  process 
tocompel  their  attendance,  and  testimony  may  be  issaed  by  the  probate 
Judge,  In  the  same  nuumer  and  with  like  effect  as  in  other  carases.  * 

^  1543.  (^  161. )  If  it  appears  oeoessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  thereof  the  residue  of  the  estate, 
real  or  personal,  or  some  speciftc  part  thereof,  would  be  greatly 
injared  or  diminished  in  value,  or  subjeeted  to  ^penee,  or 
rendered  unprofitable,  or  that  after  any  such  sfile  the  residue 
would  be  so  small  in  quantity  or  value,  or  would  be  of  such  a 
ebajacter  with  reference  to  its  future  disposition  among,  the  heirs 
or  devisees,  as  elearly  to  render  it  for  the  beet  interest  of  all  con- 
cerned that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate,  or  of  aay  part  thereof  necessary  and  for 
the  best  interest  of  all  concerned. 

Stat  1865-6, 766,  was  aubsUntially  the  same,  adding  the  words,  "and 
the  court  may  confirm  such  sale  of  the  whole  estateror  of  a  specific'  part 
thereof;  provided,  the  necessity  or  expediency  of  such  sale  as  alrimAy.de- 
flifted  in  this  section,  be  set  forth  in  the  return  of  sale,  and  be.  estab- 
lished on  the  hearing;  and  the  sale  so  confirmed  tkall  bevaita^v'ljnt 
ooilttedthe  words,  "or  personal."  , 

Stat.  1861, 642,  omitted  the  words,  "  or  that  after  any  siich  sale  the  re^ 
Idne  would  be  so  small  in  quantity  or  value,  or  woald  be  of  siioh  a<ebar 
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aoter  with  referene«  to  Us  Aitmre  disposition  among  the  heirs  or  devisees, 
as  clearly  to  render  it  for  the  best  interest  of  all  concerned  that  the  same 
should  be  sold,** 

Stat.  1651, 468,  read :  "  If  It  shall  appear  to  the  coort  that  It  Is  neces* 
sary  to  sell  a  part  of  the  real  estate, and  that  by  a  sale  of  such  part  the 
residue  of  the  e«<tate,  or  some  specrac  part  or  piece  thereof,  would  be 
greatly  injured,  the  court  may  authorize  the  sale  of  the  whole  estate,  or 
of  such  part  thereof  as  may  be  judged  uecessaxy,  and  most  for  the  Inter* 
ests  of  all  coz)cerned.*  * 

29  Cal.  42. 

^  154a.  ($  162.)  If  tbe  court  is  satisfied,  after  a  fall  hear- 
ing upon  the  petition  and  an  examination  of  the  proofs  and  alle- 
gations of  the  parties  interested,  that  a  sale  of  the  whole  or  some 
portion  of  the  real  estate  is  necessary,  for  any  of  the  causes  men- 
tioned in  this  article,  or  if  such  sale  be  assented  to  by  all  the  per- 
sons interested,  an  order  must  be  made  to  sell  the  whole,  or  so 
much  and  such  parts  of  the  real  estate  described  in  the  petition, 
as  the  court  shall  judge  necessary  or  beneficial. 

'  Stat.  1861, 642,  read :  **8ecUons  15»  and  161  of  this  act,**  Instead  of 
*'thia  article.*' 

Stat  1851, 468,  read :  "probate  Jndge,^**  for  "  court " ;  also,  for  the  pur- 
mcnt  of  the  allowance  of^the  fiimlly  and  all  valid  claims  agiainst  the  oe- 
ceased,  and  charges  of  the  administration/*  instead  of,  **  for  910J  of  the 
causes  mentioned  in  this  article.** 

20  Cal.  124;  21  Cal. 31;  38  Cal. 54,e6»;  3BCal.  99^;  91  Cal.  184. 

$  1544.  ($  163.)  The  order  of  sale  must  describe  thela^ds 
to  be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or  on  a 
credit  not  exceeding  one  year,  payable  in  gross  or  in  instailxDfBts, 
and  in  such  kind  of  money,  with  interest,  as  the  coart  may 
direct.  The  land  may  be  sold  in  one  parcel  or  in  subdiTinons, 
as  the  executor  or  administrator  shall  judge  most  beneficial  to 
the  estate,  unless  the  court  otherwise  specially  directs.  If  it  ap- 
pears that  any  part  of  such  real  estate  has  been  devised  and  not 
ehai^ged'in  such  doTise  with  the  payment  of  debts  or  legacies,  the 
court  must  order  the  remainder  to  be  sold  before  that  so  doTised. 
Every  such  sale  must  be  ordered  to  be  made  at  public  auction, 
vnlessv  in  the  opinion  of  the  court,  it  would  benefit  the  estate  to 
oell  the  whole  or  some  part  of  such  real  estate  at  private  sale  } 
tb^  court  may,  if  the  same  is  asked  for  in  the  petition,  order  or 
direct  such  real  estate  or  any  part  thereof,  to  be  sold  at  either 
publiiD  or  private .  sale»  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor  or  ad- 
Bjinistrator  neglects  or  refuses  to  make  a  sale  under  the  order 
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and  as  directed  tiiema,  he  may  be  eompelled  to  eeU,  by  order  of 
the  coorti  made  on  motioa,  after  doe  Botieei  by  aay  paiijr 
interested. 

Stat  IM,  M3,  read :  **  that  nart  4eM«nded  to  heirs,* *  inst6id  ot,  ^  fha 
remainder**;  also,  "shall  specify/*  instead  of,  ^^mnst  describe**;  and 
omitted  the  words,  **  and  as  directed  therein. ** 

Stit;  1851,469,  mad:  **  The  order  shall  specify  ttie  lands  to' be  sold  and 
the  terms  of  sale,  which  may  be  either  for  cash  or  on  a  credit  not  exee«{h 
Ing  six  mooths.  as  the  court  mar  direct.  If  It  appears  that  any  part  of 
each  real  esu^ie  has  been  devised,  and  not  charged  in  sacb  devise  with 
the  payment  of  debts,  the  Court  shall  order  that  part  descended  W  heirs 
to  M  sold,  before  that  so  deriied.** 

M  CaL  134;  81  Cat  e06;  S»  Cal.  16^ 

^  1545.  (^  164.)  If  the  executor  or  administrator  neglects 
vo  apply  for  an  order  of  sale  when  it  is  necessary,  any  person 
miiy  make  application  therefor,  in  the  same  manner  as  tbe  ex^c- 
ntor  or  administrator,  and  notice  thereof  mnst  be  given  to  the  est- 
ecnt^r  or  admioistrat<n',  before  the  heating.  The  petition  of  soeh 
applicant  most  contain  as  maii^  of  tbe  matters  set  forthin  section 
fifteen  hundred  and  thirty-seven  as  he  can  ascertain,  and-  the 
decree  of  sale  most  fix  th&  period  of  time  within  wfaiob  tbe  eaeo<» 
ntor  or  administrator  most  make  tbe  side.  •     ■  ■ 

Stat  18a,  642.  iaaerted  the  words,  **  Interested  te  the  estate,'*  betweeii 
*' person  **  and  '^  may  make.** 

Stat  1851, 469,  was  same  as  Stat  1861,  omitting  tbereftom  all  after  the 
irordst "  before  the  heariati" 

($  165.)    Upon  making  the  order'  mentioi 
last  6ecti^nt%B<>NMi^2C£^  ^^^  or^erj^^il^pMiaiFtSe^^Tered 
by  the  coart  or  the  cler^^^^^t^^^^^Tadministrator,  whp  is 
iheieaponaBlih«Mil69randreq^Qir.edto3Sl^Mi^^  as 


Stat  1861, 643. 

Stat  1851, 469,  emitted^e  words,  *' or  the  clerk.'* 
•  9  Cal.  196 ;  10  Cal.  119 ;  H.Cal.  344 ;  22  Cal.  274 ;  33  Cal.  SOL 

f  1547*  ($  166.)  When  a  sak> is  ordered,  and  is  to  be  made 
at  pnblie  auction,  nolM»  of  the  timd  andpiaoe  of  aaVe  mils4  be 
pQ#t6d  in  three  of  thot  most  pnblic  i^Uiflesin  the  'coanty  in  which 
tbeland  is  sitimted,  and  published  ia  a  aempapSr,  if  (here  be  one 
printed  in  the  same  eonoty^  bat  if  neiie^  fkcst  in  soeh  paper  as 
tbe  conrt  may  direct,  for  three  weeks'  sodeeasiwdLy'  ne^t  befsre 
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the  sale  ;  tbe  lands  and  tenements  to  be  sold  mnst  be  deserlRMd 
with  common  certainty  in  the  notice 

Btat  1865-6,  766 

Stat.  1851, 469.  omitted  the  words,  **and  Is  to  be  made -at  pnbUe^ine- 
tion." 

^  1548.  ($167.)  Sales  at  pnblie  auction  nnut  be  made  in 
the  county  where  the  land  is  sitnated,  bnt  when  the  land  is  eito^ 
ated  iu  two  or  more  counties  it  may  be  sold  in  either.  The  sale 
must  be  made  between  the  hours  of  nine  o'clock  in  the  morning 
and  the  setting  of  the  sun  on  the  same  day,  and  mnst  be  madet>n 
the  day  named  in  the  notice  of  sale,  unless  the  same  is  postponed. 

Fi<2e|lS50  and  note. 

$  1549.  (^  1 67.)  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  private  sale,  notice  of  the  same  must  be  posted  up  in 
three  of  the  most  public  places  in  the  county  in  which  the  land  Is 
situated,  and  published  in  a  newspaper,  if  there  be  one  printed  In 
the  same  connty —  if  none,  then  in  snch  paper  as  the  court  may 
direct— for  two  weeks  suecessively  next  before  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tenements 
to  be  sold  most  be  described  with  common  certainty.  The  notice, 
must  state  a  day  on  or  after  which  the  sale  will  be  made,  and  a 
place  where  offers  or  bids  will  be  received.  The  day  last  referred 
to  must  be  at  least  fifteen  days  frop  the  first  publication  of 
Bofeiee,  and  the  sale  mnst  not  be  made  before  that  day*  bcrt'mnst. 
be  made  within  six  months  thereafter.  The  bids  or  offers  must 
be  in  writing,  and  may  be  left  at  the  place  designated  iu  the 
notice,  or  deliTeted  to  the  executor  or  administrator  pecaonallj, 
or  may  be  filed  in  the  office  of  the  clerk  of  the  probate  court, 
to  which  the  return  of  sale  must  be  made,  at  any  time  after  the 
first  publication  of  the  notice  and  before  the  making  of  the  sale. 
If  it  is  shown  that  it  will  be  for  the  best  interest  of  the  estate,  tho 
court  or  judge  may,  by  an  order,  shorten  the  tiiiie  of  notiee) 
which  shall  not,  however,  be  less  than  one  week,  and  may  pro- 
vide that  the  sale  may  be  made  on  or  after  a  day  less  than  ifteen 
bnt  not  less  that  d^t  dqra  ftom  the  first  pablication  of  the 
notice,  in  whioh  eaae  the  notice  of  sale  wd  the  tale  may  be  mtda 
to  oorrespond  with  such  order. 

nfoflUOandnotSu 
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^  1550.  if  167.)  No  aale  of  real  estate  at  private  sale  shall 
be  confirmed  by  the  court,  anless  the  sam  offeredis  at  least  uinety 
per  cent  of  the  appraised  value  thereof,  nor  unless  such  real 
estate  has  been  appraised  within  one  year  of  the  time  of  such 
sale.  If  it  has  not  been  so  appraised,  or  if  the  court  is  satisfied 
that  the  appraisement  is  too  high  or  too  low,  appraisers  must  be 
appointed,  and  tbej  must  make  an  appraisement  thereof  in  the 
same  manner  as  in  case  of  an  original  appraisement  of  an  estate. 
This  may  be  done  at  any  time  before  the  sale  or  the  oonfirmation 
thereof. 

FfUaS  1548-9. 

Stat.  1865-6, 766,  sabfltantially  the  same,  adding  the  words,  **  as  provided 
br  law  "  to  S  1548;  also  using Ute  word,  '*  and  "  for  "  or,"  before  "  may  be 
filed,*''  in  §  1549;  also,  using  the  words,  ^'  of  the  inventory,"  for  "  of  an 
oStale."  after  *"  appraisement"  in  &  1350. 

Stat.  1863-4, 370,  read :  "  « 16.  A  och  sale  shaU  be  made  in  the  conntj 
where  the  land  is  situated ;  bat  when  the  tract  ofland  is  situated  in  two  or 
more  CMintiea  it  may  be  eoM  In  either  of  said  counties.  The  sale  shall  be 
made  between  the  hoars  of  nine  o'clock  in  the  morning  and  the  setting  of 
the  snn  on  the  same  day,  and  shall  be  at  public  auction,  anless  the  court 
shall  have  ordered  that  the  real  estate,  or  some  part  thereof,  may  be  sold 
at  either  public  or  private  sale ;  but  the  same  shall  not  be  sold  at  private 
aale  vntil  at  lea$t^meteeeka/iernoilceot  the  terms  of  sale  and  of  the  time 
not  less  than  one  v>eek^  tcithtn  which  offers  or  bids  »iU  be  received,  shall 
Have  been  given  according  to  law  as  in  case  of  sales  at  public  auction ; 
nor  shall  scch  sale  at  private  sale  be  made  unless  the  real  estate  to  beeold 
shall  have  been  appraised  within  a  year  previous  to  the  time  of  such  sale, 
mar  shall  the  same  be  sold  at  private  sale  for  any  sum  more  than  tron  per 
cent,  less  than  the  appraised  value  thereof.  If  said  real  estate  has  not 
been  so  appraised,  or  if  the  court  shall  be  satisfied  that  the  appraisement 
is  too  high  or  too  low,  appraisers  shall  be  appointed,  and  they  shall  make 
an  appraisement  thereof;  in  the  same  manner  as  In  the  case  of  the  ap- 
ixnlsemant  of  the  inventory. 

atat  1861, 643  was  aame  as  Stat  1863-4,  omittiBg  thenaftom  the  words  in 
Italics.  ^  ^^ 

Stat  1851.  469,  read:  **Buch  sale  shall  be  in  the  county  where  the 
lands  are  situated,  at  public  auction,  between  the  hours  of  nine  o'clock 
lb  the  morning,  and  the  setting  of  the  sun  the  same  day.** 

39Cal.307. 

^  1551«  ($168.)  The  executor  or  administrator  most,  when 
the  sale  is  made  npou  a  credit,  take  the  notes  of  the  purchaser 
for  the  purchase  money,  with  a  mortgage  on  tiie  property  to 
secure  their  payment. 

^  1553.  ($  169.)  The  fixecntor  or  administrator,  after  making 
tny  sale  of  real  estate,  must  make  a  return  of  his  proceedings  to 
the  probate  conrt,  ^hich  must  be  filed  in  the  o£3ce  of  the  clerk, 
at  any  time  subsequent  to  the  sale,  either  in  term  or  vacation. 
If  the  Bale  is  made  at  public  auction,  and  the  return  is  made 


^  1S59  8ALS  OF  BBAL  K8TATS. 


and  filed  on  or  before  the  first  day  of  the  next  term  thereafter, 
no  notice  is  required  of  Bach  return  or  of  the  hearing  thereof,  bat 
the  hearing  may  be  had  apon  the  first  day  of  the  term,  or  any 
sabseqaent  day  to  which  the  same  may  be  postponed.  If  the  sale 
be  not  made  at  public  anction,  or  if  made  at  pablic  aoction  a 
hearing  apon  the  return  of  proceedings  be  asked  for  in  the  re- 
turn, or  is  brought  on  for  a  lieariug  upon  a  day  before  the  first 
day  of  the  next  term  thereafter,  or  upon  any  other  day  than  the 
first  day  of  the  next  term  after  such  sale,  the  court  or  judge 
mast  fix  the  day  for  tlie  hearing,  of  -which  notice  of  at  least  ten 
days  must  be  given  by  the  clerk,  by  notices  posted  in  three  pub- 
lic places  in  the  coauty,  or  by  pablication  in  a  newspaper,  or 
both,  as  the  court  or  judge  shall  direct,  and  moat  briefly  indicate 
the  land  sold,  the  sum  for  which  it  was  sold,  and  must  refer  to 
the  return  for  further  particulars.  Upon  the  hearing,  the  eourt 
most  examine  the  return  and  witnesses  in  relation  to  the  same, 
and  if  the  proceedings  were  nnfair,  or  the  sum  bid  disproportion- 
ate to  the  value,  and  if  it  appear  that  a  som  exceeding  such  bid 
at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  aale» 
may  be  obtuned,  the  court  may  vaeate  the  sale  and  direoi 
another  to  be  had,  of  which  notice  must  be  given,  and  the  «ale 
in  all  respects  conducted  as  if  no  previoas  sale  had  taken  place  ; 
if  an  offer  ten  per  cent,  more  in  amount  than  that  named  in  the 
return  be  made  to  the  court  in  writing,  by  a  responsible  peisoD, 
it  is  in  the  discretion  of  the  court  to  accept  finch  offer  and  confirm 
the  sale  to  such  person >  or  to  order  a  new  sale. 

Stat.  1863-4, 370,  sabstanti&Uv  the  same,  inserting  the  words, "  and  may 
examine,"  before  "  wltncBsses^* ;  also  ''  the  court  shall  be  of  the  opinion 
that,"  between  "  and  If,"  and  "  the  proceedings." 

Stat  18H1, 643,  read :  *'  §  169.  The  executor,  or  administrator,  making 
any  sale  of  any  real  estate,  shall  at  the  next  term  of  the  court  thereafter,  or 
at  any  subsequent  sifting  ^  tlte  court  after  making  any  such  sale^  upon  no* 
tiee  of  at  least  ten  days,  to  be  given  in  such  manner  as  the  court ,  or  the 
judge  may  direct,  make  a  return  of  his  proceedings  to  the  probate  court. 
who  shall  examine  the  same,  and  if  the  court  shall  bo  of  the  opinion  thai 
the  proceedings  were  unfair,  or  the  sum  bid  is  disproportionate  to  the 
value,  and  that  a  sum  exceeding  such  bid  at  least  ten  per  cent,  exclusive 
of  the  expenses  of  a  new  sale  may  he  obtained,  he  shall  vacate  said  sale, 
and  direct  another  to  bo  had.  of  which  notice  shall  be  given,  and  the  sale 
shall  be,  in  all  respects,  conducted  as  if  no  previous  sale  had  taken  place; 
provided,  that  if  an  offer  of  ten  per  cent,  or  more,  exclusive  of  the  expenHjt 
c^  a  new  sale,  be  made  to  the  court,  in  writing,  by  a  responsible  person.it 
shall  be  in  (he  discretion  of  the  court  to  accept  such  offer  and  cot^rm  thi 
sale  to  such  person,  ot  to  order  a  new  sale/  * 
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StKL  1851, 4€8,  same  as  SUt.  1861,  omitting  tberefW>m  the  worfis  inittO- 
fes,  and  using  **  probate  "  judge  for  **  probate  conit.'* 

20CaL125. 

^  1553.  (^  170.)  When  retann  of  the  aale  is  made  Kid  filed, 
any  person  ioterested  ia  the  estate  may  file  written  objections  U> 
the  oonfirmation  thereof,  and  nijiy  be  heard  thereou,  when  the 
retom  is  Iieard  by  the  court  or  judge,  and  may  produce  witneMea- 
in  support  of  his  objections. 

Stat.  1861, 644,  read :  "  heard  on  said  first  day  of  the  term  aabsoqu^nt  t© 
the  aale,  or  any  sabseqoent  day  to  which  the  matter  may  be  coniinned, 
or  upon  any  day  that  may  be  fixed  by  the  order  of  the  coart.  or  jiidg*. 
and  may  produce  witncsfiea  in  support  of  his  objections,"  for  tlie  Imlaucci 
of  the  section  after  "  and  may  be.^' 

Stat.  1851, 469,  read : "  When  the  return  of  the  aale  is  made,  any  person 
Interested  in  the  estate  may  file  written  objections  to  the  confirmation 
ef-  the  sale,  and  may  be  heard  and  may  produce  witneaaea  In  support  ot 
his  objections." 

9  Cal.  128. 

^  1554.  (^  17] .)  If  it  appeara  to  the  ooort  that  the  sale  waa 
legally  made  and  £urly  coQdncted,  and  that  the  sum  bid  was  not 
disproportionate  to  the  value  of  tlie  property  sold,  and  that  a 
greater  sum,  as  above  specified,  cannot  be  obtained,  or  if  the  in- 
creased bid  mentioned  in  secticm  fifteen  hundred  and  fifty-two  be 
made  and  accepted  by  the  court,  the  court  must  make  an  order 
ooofirming  the  sale,  and  directing  conveyances  to  be  executed^ 
The  sale,  from  that  time,  is  confirmed  and  valid,  and  a  certified 
oopy  of  the  order  confirming  it  and  directing  conveynnces  to  be 
executed,  must  be  recorded  iu  the  office  <^  the  recorder  of  the 
ooimty  within  which  the  land  sold  is  situated.  If,  after  the  con- 
firmation, the  purchaser  neglects  or  refuses  to  comply  with  the 
terms  of  sale,  the  court  may,  on  motion  uf  ttie  executor  or  ad- 
ministrator, and  after  notice  to  the  pnrcliaser,  order  a  re  sale  to 
be  made  of  the  property.  If  the  amount  i-ealfzed  on  such  re-sale 
does  not  cover  the  bid  and  the  expenses  of  tite  previous  sale,  such 
purchaser  is  liable  for  the  deficiency  £o  the  estate, 

Stat  1861, 644,  inserted  the  words,  "  or  if  disproportionate  "  between 
"  sold  "  and  "  and  that  a  greater  sum  " ;  also  read,  **  advance  "  instead 
of  "  increased  " ;  also,  "order  a  new  sale  of  the  property  soM  to  such 
purchaser,"  instead  of, "  order  a  re-sale  to  be  made  or  the  property." 

Stat.  1856. 20,  omlttC(^  the  words,  "or  If  tlie  increased  bid  mentioned  in 
section  1654  bo  made  and  accepted  by  the  court":  also  all  after  the 
word',  "land  sold  is  situated  ";  and  read,''  certified  copy  of  the  order 
authorizing  the  sale,  and  ol  the  order  confirming  the  same  and  directing 
tonveyantes  to  be  executed,"  ihstead  of  "certified  copy  of  tlie  order 
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and  filed  on  or  before  the  first  day  of  the  next  term  thereafter, 
no  notice  is  required  of  such  return  or  of  the  heariog  thereof,  bat 
the  hearing  may  be  had  upon  the  first  day  of  the  term,  or  any 
subseqaent  day  to  which  the  same  may  be  postponed.  If  the  sale 
be  not  made  at  public  auction,  or  if  made  at  public  auction  ft 
hearing  upon  the  return  of  proceedings  be  asked  for  in  the  re- 
turn, or  is  brought  on  for  a  hearing  upon  a  day  before  the  fiiist 
day  of  the  next  term  thereafter,  or  upon  any  other  day  than  the 
first  day  of  the  next  term  after  such  sale,  the  court  or  judge 
must  fix  the  day  for  the  hearing,  of  -which  notice  of  at  least  ten 
days  must  be  given  by  the  clerk,  by  notices  posted  in  three  pub- 
lic places  in  the  county,  or  by  publication  in  a  newspaper,  or 
both,  as  the  court  or  judge  shall  direct,  and  must  briefly  indteato 
the  land  sold,  the  sum  for  which  it  was  sold,  and  must  refer  to 
the  return  for  further  partioulara.  Upon  the  hearing,  the  eourt 
must  examine  the  return  and  witnesses  in  relation  to  the  sarae> 
and  if  tiie  proceedings  were  nn&ir,  or  the  sum  bid  disproportion- 
ate to  the  value,  and  if  it  a|^>ear  that  a  sum  exceeding  tmck  bid 
at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  taXe^ 
may  be  obtiuned,  the  court  may  vacate  the  sale  and  direct 
another  to  be  bad,  of  which  notice  must  be  given,  and  the  «ale 
in  all  respects  conducted  as  if  no  previous  sale  had  taken  place  ; 
if  an  offer  ten  per  cent,  more  in  amonnt  than  that  named  in  the 
return  be  made  to  the  court  in  writing,  by  a  responsible  perooB» 
it  is  in  the  discretion  of  the  court  to  accept  finch  oifer  and  confirm 
the  sale  to  such  person,  or  to  order  a  new  sale. 

Stat.  186S-4, 370,  subotantlally  tbe  same,  inaertingtbeiroTdB,  ^'aad  may 
examine,"  before  "  wltnessscs^* ;  also  "  tbe  court  shall  bo  of  tho  o^nion 
that,"  between  "  and  if,"  and  "  tho  proceedings." 

Stat.  18H1, 643,  read :  *^  §  169.  The  executor,  or  administrator,  making 
any  sale  of  any  real  estate,  shall  at  the  next  term  of  the  court  thereafter,  or 
at  any  subsequetit  sifting  qf  tlte  court  after  making  any  such  sale,  upon  mh 
tice  of  at  least  ten  days,  to  be  given  in  such  manner  as  the  court,  or  the 
judge  may  direct,  make  a  return  of  his  proceedinzs  to  tho  probate  court, 
who  shall  examine  the  same,  and  if  the  court  shall  be  of  the  opinion  thai 
the  proccocliiiga  were  unfair,  or  tho  sum  bid  is  disproportionate  to  the 
value,  and  that  a  sum  exce-cding  such  bid  at  least  ten  per  ceiU.  exclusive 
of  the  expenses  of  a  new  sale  may  he  obtained,  he  shall  vacate  said  sale, 
and  direct  another  to  be  had.  of  which  notice  shall  be  given,  and  tbe  sale 
shall  be,  in  all  respects,  conducted  as  if  no  previous  &alc  had  taken  place ; 
provided,  that  if  an  offf'er  of  ten  per  cent,  or  more,  Occlusive  qf  the  expente^ 
of  anew  sale,  be  made  to  the  court,  in  voriting,  by  a  responsible  person.  U 
VMll  be  in  ihe  discretion  of  the  court  to  accept  such  offer  and  confirm  llM 
late  ta  suchpersoH,  oi  to  order  a  new  sale,^* 
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Stat.  1851,  469,  same  as  Stat.  1861,  omitting  tberefi'om  fbe  woigs  initai' 
#cs,  »nd  using  "  probate  "  judge  for  "  probate  court" 

20CaL125. 

^  1550.  (§  170.)  When  retam  of  the  sale  w  msde  and  filed, 
anj  person  interested  in  the  estate  may  file  written  objections  to 
the  contirmation  tliereof,  and  mny  be  heard  thei-eou,  wlien  the 
return  is  heard  by  the  conrt  or  jadge,  and  may  produce  wilnessesi 
in  support  of  his  objections. 

Stat.  1861 ,  644,  read :  "  heard  on  said  flrnt  day  of tbe  term  wibseijuent  to 
tlie  sale,  or  any  sabseqiient  day  to  wbich  the  matter  may  bo  coniinaed, 
or  upon  any  day  that  may  be  fixed  by  the  order  of  the  court,  or  judg«» 
and  may  produce  witnesses  in  support  of  his  objections,''  for  the  balaiuuit 
of  the  section  after  *'  and  may  be. 

Stat.  1851, 469,  read :  ^*  When  the  return  of  the  sale  is  made,  any  person 
interested  in  the  estate  may  file  written  objections  to  the  contirmation 
«f  the  sale,  and  may  be  heard  and  may  produce  witnesses  in  support  ot 
his  objections. " 

9  Cal.  128. 

^  1554.  ($  171 .)  If  it  appean  to  the  ooart  that  the  sale  wa» 
legiUly  made  and  fairly  conducted,  and  that  the  sum  bid  was  not 
disproportionate  to  the  value  of  the  property  8old»  and  that  a 
greater  «am,  as  above  specified,  cannot  be  obtained,  or  if  the  in- 
creased bid  mentioned  in  section  fifteen  hundred  and  fifty-two  be 
made  and  accepted  by  the  court,  the  court  roust  make  an  order 
oonfinuing  the  sale,  and  directing  conveyances  to  be  executed^ 
The  sale,  from  that  time,  is  confirmed  and  valid,  and  a  certified 
oopy  of  the  order  confirming  it  and  directing  conveyances  to  be 
executed,  must  be  recorded  iu  the  office  of  the  recorder  of  the 
county  within  which  the  land  sold  is  situated.  If,  after  the  con- 
firaiaUon,  the  purchaser  neglects  or  refuses  to  comply  with  the 
terms  of  sale,  the  court  may,  on  motion  of  tiie  execntor  or  ad- 
ministrator, and  after  notice  to  the  purciiaser,  order  a  re-sale  to 
be  made  of  the  property.  If  the  amount  realized  on  such  re-sale 
does  not  cover  the  bid  and  the  expenses  of  tlte  previous  sale,  such 
purchaser  is  liable  for  the  deficiency  to  the  estate. 

Stat  1861, 644,  inserted  the  words,  "  or  If  disproportionate  "  between 
*•  sold  "  and  '  and  that  a  greater  sura  " ;  also  read,  *'  advance  "  instead 
of  "  increased  " ;  also,  "oi-dcr  a  new  sale  of  the  property  soW  to  such 
purchaser,''  instead  of, "  order  a  re-sale  to  be  made  of  the  property." 

Stat.  1856.  20,  omitted  the  words, "  or  if  tiie  increased  bid  mentioned  in 
«ection  165i  be  made  and  accepted  by  the  court":  also  all  after  the 
wordv'Mand  sold  Is  situated  " ;  and  read,*'  certified  copy  of  the  order 
authorizing  the  sale,  and  ot  the  order  confirming  the  same  and  directing 
iconveyan&es  to  be  executed,"  instead  of  '*  certified  copy  of  the  order 
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and  filed  on  or  before  the  first  day  of  the  next  term  thereafter, 
no  notice  is  required  of  such  return  or  of  the  hearing  thereof,  bat 
the  hearing  may  be  had  upon  the  first  day  of  the  term,  or  any 
Eubeeqaent  day  to  which  the  same  may  be  postponed.  If  the  sale 
be  not  made  at  public  auction,  or  if  made  at  public  auction  a 
hearing  upon  the  return  of  proceedings  be  asked  for  in  the  re- 
turn, or  is  brought  on  for  a  hearing  upon  a  day  before  the  firat 
day  of  the  next  term  thereafter,  or  upon  any  other  day  than  the 
first  day  of  the  next  term  after  such  sale,  the  court  or  judge 
must  fix  the  day  for  tlie  hearing,  of  \vhich  notice  of  at  least  ten 
days  must  be  given  by  the  clerk,  by  notices  posted  in  three  pob- 
Uc  phices  in  the  county,  or  by  publication  in  a  newspaper,  or 
both,  as  the  court  or  judge  shall  direct,  and  most  briefly  indieato 
the  land  sold,  the  sum  for  which  it  was  sold,  and  must  refer  to 
the  return  for  further  particulars.  Upon  the  hearing,  the  eourt 
most  examine  the  return  and  witaiesses  in  relation  to  the  same, 
and  if  the  proceedings  were  un&ir,  or  the  sum  bid  disproportion' 
ate  to  the  value,  and  if  it  appear  that  a  sum  exceeding  sneh  bid 
at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  tale» 
may  be  obtained,  the  court  may  vaoftte  the  sale  and  direct 
another  to  be  had,  of  which  notice  must  be  given,  and  the  eale 
in  all  respects  conducted  as  if  no  previous  sale  had  taken  place  ; 
if  an  offer  ten  per  cent,  more  in  amount  than  that  named  in  the 
return  be  made  to  the  court  in  writing,  by  a  responsible  persoD, 
it  is  in  the  discretion  of  the  court  to  accept  such  oifer  and  confirm 
the  sale  to  such  person ,  or  to  order  a  new  sale. 

Stat.  186S-4, 370,  subotantiaUy  the  same,  inserting  the  words, "  and  may 
examine,"  before  **  -wltne&sses^* ;  also  "  tbe  court  shall  bo  of  tho  opinion 
that,"  between  "  and  If,"  and  "  the  proceedings." 

Stat.  18H1, 643,  read :  *'  §  169.  The  executor,  or  admhiistrator,  making 
any  sale  of  any  real  estate,  shall  at  the  next  term  of  the  court  thereafter,  or 
at  any  subsequetit  sifting  qf  tfie  court  after  mating  any  such  sale^  upon  no* 
tice  of  at  least  ten  days,  to  be  given  in  such  manner  as  the  courts  or  the 
ficdge  may  direct,  make  a  return  of  his  proceedinzs  tu  tho  probate  court, 
who  shall  examine  tho  same,  and  if  the  court  shall  bo  of  the  opinion  thai 
the  proceedings  were  unfair,  or  the  sum  bid  is  disproportionate  to  the 
value,  and  that  a  sum  exceeding  such  bid  at  least  ten  per  ce;it.  cxcluHive 
of  the  expenses  of  a  new  sale  may  be  obtained,  he  shall  vacate  said  saJe, 
and  direct  another  to  bo  had.  of  which  notice  shall  bo  given,  and  the  sale 
shall  be,  in  all  respects,  conducted  as  if  no  previous  sale  had  taken  place; 
provided^  thai  if  an  differ  of  ten  per  cent,  or  more,  exclusive  cf  the  expenses 
qf  a  new  sale,  be  made  to  the  court,  in  writing,  by  a  responsible  person,  ii 
mall  be  in  the  discretion  of  the  court  to  accept  such  offer  and  confirm  tki 
saU  to  suchperson,  ot  to  order  a  new  saie," 
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Stat.  1851,  469,  same  as  Stat.  1861,  omitting  tberefrom  tbe  woidBinitai' 
»CB,  and  using  "  probate  "judge  for  "  probate  court'* 

20  Gal.  12d. 

$  1550v  (§  170.)  When  retam  of  the  sale  w  mmie  and  filed, 
anj  person  interested  in  the  estate  may  file  written  objections  to 
the  confirmation  thereof,  and  rajjy  be  heard  thei-eou,  when  the 
retom  is  heard  by  the  court  or  jndge,  and  may  produce  witneaeesi 
in  support  of  his  objections. 

Stat.  1861 ,  644,  read :  "  heard  on  said  flrnt  day  of tbe  term snbsequent  to 
tbe  sale,  or  any  sabseqnent  day  to  wbicli  the  matter  may  be  coniiuoed^ 
or  upon  any  day  that  may  be  fixed  by  the  order  of  the  court,  or  judge, 
and  may  produce  witnesses  in  support  of  his  objections/*  for  the  balancxit 
of  the  section  after  "  and  may  be.*' 

Stat.  1851, 469,  read :  '*  When  the  return  of  the  sale  la  ma^le,  any  person 
Interested  in  the  estate  may  file  written  objections  to  the  conffrmatlon 
«f  tbe  sale,  and  may  be  heard  and  may  produce  witnesaea  in  aappast  ot 
bis  objections." 

$  Cal.  128. 

^  1554.  ($  171 .)  If  it  appean  to  tbe  ooart  that  tbe  sale  wa» 
legally  made  and  fairly  oondacted,  and  that  the  sum  bid  was  not 
disproportionate  to  tbe  valae  of  the  property  sold,  and  that  a 
ga<eater  sum,  as  above  specified,  cannot  be  obtained,  or  if  the  in- 
creased bid  mentioned  in  section  fifteen  hundred  and  fifty-two  be 
made  and  accepted  by  the  court,  tbe  court  roust  make  an  order 
oonfirming  the  sale,  and  directing  conyeyances  to  be  executed^ 
The  sale,  from  that  time,  is  confirmed  and  valid,  and  a  certified 
copy  of  the  order  confirming  it  and  directing  conveyances  to  be 
executed,  mast  be  recorded  iu  the  office  of  the  recorder  of  the 
county  within  wbicb  the  land  sold  is  situated.  If,  after  the  con- 
firmation, the  purchaser  neglects  or  refuses  to  comply  with  \he 
terms  of  sale,  tbe  court  may,  on  motion  of  the  executor  or  ad- 
ministmtor,  and  after  notice  to  tbe  purchaser,  order  a  re  sale  to 
be  made  of  the  property.  If  tbe  amount  i-ealized  on  such  re-sale 
does  not  cover  the  bid  and  the  expenses  of  tl>e  previous  sale,  such 
parchaser  is  liable  for  the  deficiency  to  ike  estate. 

Stat  1861, 644,  inserted  the  words,  "  or  If  disproportionate  "  between 
**  sold  "  ana  "  and  that  a  greater  sum  " ;  also  read,  *'  advance  "  instead 
of  "  increased  " ;  also,  "  order  a  new  sale  of  the  property  sold  to  such 
purchaser,"  instead  of, "  order  a  re-sale  to  be  made  of  the  property." 

Stat.  1856,  20,  omitted  the  words,  "or  if  the  increased  bid  mentioned  in 
«fcctlon  155:i  be  made  and  accepted  by  the  court":  also  all  aaer  the 
word^.'Mand  sold  Is  situated  " ;  and  read,"  certified  copy  of  the  order 
authorizing  the  sale,  and  ot  the  order  confirming  tbe  same  and  directing 
fconveyauftes  to  be  executed,"  instead  of '*  certified  copy  of  the  order 
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confirming  it,  and  directing  conveyances  to  he  executed  " ;  alto  ioMited 
'  tlie  words,  "  or  if  disproportionate  "  between  "  sold  "  and  "  and  that  a. 
greater  sum." 

Stat.  1851, 470,  omitted  all  after  the  words,  "  confirmed  and  valid  '* ; 
also  tlie  words,  '*  or  if  the  increased  bid  mentioned  in  section  1598  be 
made  and  accepted  by  the  court  ** ;  also  inserted  the  words,  "  or  if  dla* 
proportionate,'^  as  supra, 

9  Cal.  128, 197;  19  Cal,  410;  aOCal.  124;  33  Cal.  54;  39  Cal.  184, 

^  1555.  (^  172.)  Conveyances  must  tbereapoQ  be  ezeoatad 
to  the  purchaser  bj  the  executor  or  administrator,  and  theymoBt 
refer  to  the  orders  of  the  probate  court  authorizing  and  confirm- 
ing the  sale  of  the  property  of  the  estate^  and  directing  amvej- 
ances  thereof  to  be  executed,  and  to  the  record  of  the  order  of 
confirmation  in  the  office  of  the  county  recorder,  either  by  the 
date  of  such  recording,  or  by  the  date,  volume  and  page  of  the 
record,  and  such  reference  shall  have  the  same  eflieM;t  as  if  the 
order  were  at  large  inserted  in  the  conveyance.  Conveyances 
80  made  convey  all  the  right,  title,  interest  and  estate  of  the  deoe- 
dent,  in  the  premises,  at  the  time  of  his  death  ;  if,  prior  to  the 
talcy  by  operation  of  law  or  otherwise,  the  estate  has  ac4}oired 
any  right,  title  or  interest,  in  the  premises,  other  than  or  in  ad- 
dition to  that  of  the  decedent  at  the  time  of  his  deaths  eaoh 
right,  title  or  interest,  also  passes  by  such  conveyances. 

Stat.  1861, 644,  read :  '*  testator  or  intestate  "  instead  of  "  edtate,**  oc> 
earring  after  **  property  of  the  " ;  also,  of  such  orders  "  Instead  of  **  the 
order  of  confirmation  ^^\  also,  '*  testator  or  intestate  "  instead  of  '*  dece-> 
dent." 

Stat  1856, 20,  was  same  as  stat.  186U  omitting  tlMrefrom  all  after  the 
words, "  time  of  his  death  " ;  also  the  words,  "  either  by  the  date  of  such 
recording,  or  by  the  date  and  volume  aad  page  of  such  record." 

Stat.  1851, 470,  r(>ad ;  ''  Such  conveyances  shall  thereupon  be  executed 
to  the  purchaser  by  the  executor  or  administrators.  They  shall  contain 
and  set  forth  at  large  the  original  order  aathorizing  a  sale,  and  the  orter 
conflrmmg  the  same,  and  direcung  the  conveyance,  and  they  shall  be 
deemed  to  convey  all  the  estate,  rights  and  interest  in  the  premises  of  tbe 
testator  or  intestate,  and  at  the  time  of  his  death." 

9  Cal.  128;  19 Oal.  410;  20  Cal.  126;  21  Gal.  44;  39  Cal.  184,. 309. 

j  1556.  (^  173.)  Before  any  order  is  entered  confirming 
the  sale,  it  must  be  proved  to  the  satisfaction  of  the  court  thai 
notice  was  ^ven  of  the  sale  as  prescribed,  and  the  order  of  con- 
firmation must  show  that  such  proof  was  made. 

19  Cal.  410 ;  20  Cal.  317 ;  33  Cal,  54. 

$  1557.  (^  174.)  If,  at  the  time  appointed  fbr  the  sale,  ib« 
executor  or  administrator  deems  it  for  the  interest  of  aU  poraDna 
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concerned  therein  that  the  came  be  postponed,  he  may  poetpone 
it  from  time  to  time,  not  exceeding  in  all  three  months. 

(  1558.  (^  175.)  In  case  of  a  postponement,  notice  thereof 
must  be  given,  by  a  public  declaration,  at  the  time  and  place 
first  appointed  for  the  sale,  and  if  the  postponement  be  for  more 
(ban  one  day,  farther  notice  mnst  be  given,  by  posting  notices  in 
three  or  more  public  places  in  the  county  where  the  land  is  situ- 
ated, or  publishing  the  same,  or  both,  as  the  time  and  circum- 
stances will  admit. 

Stat  1861, 644,  i«ad :  "  a^oomment "  fbr  "  postponement** 

SUt  la^U  470,  same  sabstantlally  as  stat  1861.  omitting  therefSrom,  "by 
posting  notices  in  thzee  or  more  public  places  in  tlie  county  where  the 
ifuid  is  Bltnated.** 

»£9.  (^  176.)  When  a  testator  has  given  any  legag 
will  tna^Ssi^ffsctual  to  pass  or  charge  the  title  t^»*^^tate, 
and  his  goods/c^dS^^SirightBand  credits  axej/j^fiBmeui  to  pay  the 
legaoy» together wit7bi^^i])|i8andtJ}^iM$i^of  administriition, 
the  executor  or  administrat^^M^^  will  annexed  may  obtain 
an  order  therefor,  iimj^rtl^niii  real  esi^li^rtbat  purpose,  in  the 
same  maonei^rtrt^pon  the  same  terms  fuSt^K^jjHitions  as  are 
prescni^enrtntbis  chapter  in  case  of  a  sale  for  th^%!«usent  of 

13  Gal.  696 ;  31  Cal.  606;  SS  Cal.  667. 

$  156a«  ($  177.)  If  the  testator  makes  provision  by  his  will, 
or  designates  the  estate  to  be  appropriated  for  the  payment  of 
his  debts,  the  expenses  of  administration  or  fiftmilyexpeDses,  they 
most  be  paid  according  to  such  provision  or  designatioiiy  out  of 
the  estate  thus  appropriated,  so  far  as  the  same  is  sufficient. 

Stat  1851, 470,  read :  "  of  the  will,"  mstead  of  ••  or  designation,**  using 
"the"  for**  such.*' 
31  Cal.  606. 


^<^K^ 


■61.  ($  178.)  When  such  provision  has  been  made,  or 
any  .propeH^liiwatiyjythe  will  to  be  sold,  the  executor  or  ad- 
ministrator with  the  will  aiitnMi^ssgvsell  without  the  order  of 
the  probate  court,  but  he  must  givenouS^^lMi^j^.  returu  ac- 
ooimtB  thereof  to  the  court,  and  make  the  sale  in  all 
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waAer  order  of  the  court,  unless  there  are  special  dinctions  in 
the  will,  in  which  case  be  most  be  goyerned  thereby. 

Stat.  1861, 645,  inserted  the  words. "  whether  for  payment  of  debts  or 
expenses,  or  for  any  other  purpose,**  between  **  sold  **  and  '*  the  execu- 
tor *' :  also  read :  "  bound  as  an  administrator  to  give.**  instead  of  *'iinut 

Stat.  1851, 470,  substantially  the  same  as  S 1561. 

1  Cal.  512;  13  Cal.  595;  15  Cal.249;  18  CaL  802;  80CaL567;  31  €aL  606, 
a2Cal.441. 

^  1562.  (^  179.)  If  the  proviBion  made  bj  the  will,  or  the 
estate  appropriated  therefor,  is  iasnfficient  to  pay  the  debts,  er- 
penses  of  admiuietration  and  family  expenses,  that  portion  of  the 
estate  not  devised  or  disposed  of  by  the  will,  if  any,  most  be  ap* 
propriated  and  disposed  of  for  that  purpose,  aoeorctiiig  to  the 
provisions  of  this  chapter, 

31  Cal.  607;  33  Cal.  667. 

^  1563.  (^  180.)  The  estate,  real  and  pefBonal,  gftien  by 
will  to  legatees  or  devisees,  is  liable  for  the  debts,  expeneee  of 
administratiou  and  family  expenses,  in  proportion  to  the  yalneor 
amount  of  the  several  devisee  or  legacies,  bnt  specific  derisee  or 
legacies  are  exempt  from  such  liability  if  it  appears  to  the  court 
necessary  to  carry  into  effect  the  intention  of  Uie  testator,  aad 
there  is  other  sufficient  estate. 

31  Cal.  607;  33  CaL  667. 

$  1564.  ($  181.)  When  an  estate  given  by  will  has  been 
sold  for  the  payment  of  debts  or  expenses,  all  the  deyiseee  and  . 
legate'es  must  contribute  according  to  their  respective  interests  to 
the  devisee  or  legatee  whose  devise  or  legacy  has  been  takeob 
therefor,  and  the  probate  coart,  when  dtstribation  is  made,  most, 
by  decree  for  that  purpose,  settle  the  amoont  of  the  several  lia* 
bilities  and  decree  the  amount  each  person  shall  contribnte,  and 
reserve  Ike  name  from  their  distributive  shares  respectively  j  for 
tlie  purpose  of  paying  such  contribution, 

31  Cal.  607;  33  Cal.  667. 

$  1565.  ($  182.)  If  a  decedent,  at  the  time  of  his  death. 
t^'as  possessed  of  a  conti-act  for  the  purchase  of  lands,  his  interest 
in  such  laud  and  under  such  contracts  may  be  sold  on  the  appli- 
cation of  his  executor  or  administrator,  in  the  same  nuumer  as  if 
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he  haddiedfteiBed  of  0«di  laad,  and  the  same  ptK>ceedtiigB  maj 
be  2tad  for  that  porpose  as  are  preseribed  in  this  chapter  for  the 
■da  of  lands  of  widoh  he  died  aeiaed,  exoeot  as  hereinafter 
provided. 

$  1566.  (^  183.)  The  sale  most  be  inade  anhject  to  all  pay> 
mente  that  may  thereafter  become  dae  on  euoh  coutracts,  and  if 
there  are  any  such,  the  sale  mast  not  be  confiitned  by  the  probate 
jndge  until  the  porchaaers  execate  a  bond  to  the  executor  or  ad- 
ministrator, for  the  benefit  and  indemnity  of  himself  and  of  the 
persons  entitled  to  the  interest  of  the  decedent  in  the  lauds  so 
contracted  for,  in  double  the  whole  amount  of  payments  tbereafocr 
to  become  due  onaach  contract,  with  aoeh  auretiea  as  the  probute 
judge  shall  approve. 

^  15AT.  H  IM.)  The  bond  must  be  eonditioned  tliat  the 
pmcfaascr  will  mahe  all  payments  for  saeb  land  tbat  become  due 
after  the  daite  of  the  sale,  and  will  folly  indemnify  the  executor 
(NT  adouDirtrator  ttad  1^  persons  so  entitled,  against  all  demands, 
oosts,  charges  and  expenses,  by  reason  of  any  covenantor  agiee- 
ment  contained  in  such  contract. 

Stat.  KOI,  471,  added  the  'words :  "  But  ff  there  be  no  payments  there* 
after  to  become  due  on  such  contract,  no  bond  shall  be  required  by  the 
pucbaser/* 

^  1568.  (^  185.)  Upon  the  confirmation  of  the  sale,  the 
emcntor  or  administrator  mtist  execute  to  the  purchaser  an  as- 
signment of  the  contract  which  vests  in  the  purchaser,  hhi  heirs 
and  assigns,  all  the  right,  title  and  interest  of  the  estate^  or  of 
the  persons  entitled  to  the  interest  of  the  decedent,  in  the  lands 
sold  at  the  time  of  the  sale,  and  the  purchaser  bus  the  same 
rights  and  remedies  against  the  vendor  of  snob  land  as  the  dece* 
dent  would  have  had  if  he  were  living. 

f  1569.  (^  186.)  When  any  sale  is  made  by  an  executor 
or  administrator,  pnrsttant  to  the  provisions  of  this  chapter,  of 
lands  subject  to  any  mortage  or  other  lieUi  wliich  is  a  valid 
claim  against  the  estate  of  the  decedent,  and  has  been  presented 
and  allMoed^  the  purchase  money  must  be  applied,  after  paying 
the  necessary  expenses  of  the  sale,  first  to  the  payment  and 
satiflfitetion  of  the  mortgage  or  lien,  and  the  residue,  if  any,  in 
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due  oonrse  of  administration ;  the  application  of  the  parehaie 
money  to  the  eatisfaction  of  the  mortgage  or  lien  most  be  made 
vitbout  delay,  and  the  land  is  subject  to  snch  mortgage  or  lieo 
nntil  the  purchase  money  has  been  actaally  so  applied.  No 
claim  against  any  estate  which  has  he^n  presented  and  tdlowed, 
is  affected  by  the  statute  of  limitations^  pending  Ike  proceedings 
for  the  settlement  of  the  estate.  The  purchase  money,  or  so  much 
thereof  as  may  be  snfl9cient  to  pay  such  mortgage  or  lien,  ynth. 
interest,  and  any  lawful  costs  and  charges  thereon,  may  be  paid 
into  the  probate  court,  to  be  received  by  the  clerk  thereof,  where 
upon  the  mortgage  or  lien  upon  the  land  must  cease,  and  the 
purchase  money  must  be  paid  over  by  the  derk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale  and  in  satis- 
faction of  the  debt  to  secure  which  the  mortgage  or  other  lien 
was  taken,  and  the  snrplos,  if  any,  at  onee  returned  to  the  execu- 
tor or  administrator,  unless  for  good  caoae  shown,  after  notiee 
to  the  executor  or  administrator,  the  court  otherwise  directs. 

Btat.  1863,  696,  was  snbstantiatlT  the  same;  sa1)stitatlni;  for  the  words 
in  italics  commencing  witli "  no  claim,'*  etc.,  tlie  following :  ''''Provided^ 
however,  that  when  it  shall  be  shown  to  be  necessary,  the  Conrt  may 
direct  tiiat  sufficient  of  sucli  purchase  money  may  be  retained  to  meet 
such  portion  of  the  family  allowance  and  cliarges  and  expenses  of  ad- 
mtniatratlon  as  may  properly  be  required  trova.  the  holder  of  such  claim ; 
such  reservation  cf  a  portion  of  the  purchase  money  shall  not  prevent 
the  discharge  of  the  mortgage  or  Hen ;  and  no  lien  against  any  estate 
shall  be  aflcctcd  by  the  Statute  of  Limitations,  pending  the  proceedings 
for  the  settlement  of  such  estate'';  and  omittlDg  the  other  italicized 
words. 

StiL  1861,  645,  was  same  as  stat  1868,  omlttiog  all  after  the  words,  *'set> 

tlemcnt  of  such  estate.*' 

Stat.  1851, 472,  read :  '*  When  any  sale  is  made  by  an  execntor  or  ad- 
ministrator, pursuant  to  the  provisions  of  this  chapter,  of  land  subject  to 
any  mortgage  or  lien,  which  is  a  valid  claim  against  the  estate  of  the  de- 
ceased, the  purchase  money  shall  be  applied  after  paying  tlie  necessary 
expenses  ot  the  sale,  first  to  the  payment  and  ratiflcation  of  the  mort- 
gage, and  the  residue  in  due  course  of  admlnstration.** 

6Cal.396.41i;  9Cal.  128;  18  CaL687;  21  Cat  24;  94  CaL4W;  37€al. 
3M;  29  Cal.  3i>2;  32  LaL  376. 

Bank  of  Stockton  t.  Ilowland,  Oct  T.,  1871. 

^  1570.  ($  186.)  At  any  sale,  under  order  of  tbe  probate 
court,  of  lands  upon  which  tbere  is  a  mortgage  or  lien,  tbe 
holder  then  A  may  become  tbe  purchaser,  and  his  receipt  for  tbe 
amount  due  him  from  tbe  proceeds  of  the  sale  is  a  payneiit  fvo 
tauto.  If  the  amount  for  which  he  purchased  tbe  property  is  in- 
sufficient  to  defray  the  expenses  and  disohaige  bis  mortgage  Ofr 
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Rem,  he  must  paj  to  tbe  eoart  or  the  clerk  thereof  an  amoant 
safficient  to  paj  such  expenses. 

Vide  1 1JS69  and  note. 

18  Cal. $87;  27  Cal.  SM;  S9  CaL  908. 

$  1571.  ($  188.)  If  there  is  any  neglect  or  misconduct  in 
tbe  proceedings  of  the  executor  in  relation  to  any  sale,  by  which 
any  person  interested  in  the  estate  suffers  damage,  the  party  ag- 
grieved may  recover  the  same  in  an  action  upon  the  bond  of  the 
executor  or  administrator,  or  otherwise. 

Stat  1891, read;  "^a  suit**  instead  of  '*  an  action  '' ;  also  added  as  tbe 
case  may  require. 

Stat  1865-^,  824^  read:  '*In  all  cases  wben  r<uil  estate  has  been 
sold  in  this  state  under  tbe  order  of  the  probate  courts  of  the  Beveral 
counties  to  purchasers  in  good  faith,  for  a  valuable  consideration,  and  de- 
fects of  form,  or  omissions,  or  errors  exist  in  any  of  the  proceedings,  such 
sales  are  hereby  ratified,  confirmed  and  made  valid  and  sufficient  in  law 
to  transfer  the  title  of  the  property  sold ;  provided^  however,  that  this  act 
shall  not  aflfect  in  any  manner  rights  acquired  prior  to  its  passage,  by 
vendees,  grantees,  or  mortgagees,  who  claim  interests  in  or  liens  upon 
such  property  under  heirs  or  devisees  adversely  to  such  probate  sales, 
nor  to  sanction  in  any  manner  cases  of  actual  (hiud.** 

^  1579.  (^  189.)  Any  executor  or  administrator  who  fraudu- 
lently sells  any  real  estate  of  a  decedent  contrary  to  or  other' 
wise  than  under  the  provisions  of  this  chapter,  is  liable  in  double 
the  value  of  the  land  sold,  as  liquidated  damages,  to  be  recovered 
in  an  action  by  the  person  having  an  estate  of  inheritance  therein. 

20  CaL  288;  29CaLSS. 

^  1678.  (^  190.)  No  action  for  the  recovery  of  any  estate, 
sold  by  an  executor  or  administrator  under  tbe  provisions  of  this 
chapter,  can  be  maintained  by  any  heur  or  other  person  claiming 
under  the  decedent,  unless  it  be  commenced  within  three  years 
next  after  the  sale.  An  action  to  set  aside  the  sale  may  be  insti- 
tuted and  maintained  at  any  time  toi^in  three  years  from  the 
discovery  of  the  fraud  or  other  grounds  upon  which  the  action 
is  based, 

ao  CaL  824 ;  S8  Osl.  m,  Harlan  9.  MiUer,  Januaiy  Term,  1868.  Meeks 
9.  Kirby,  January  Tezm,  1872. 

I  1574«  ($  191.)  The  preceding  section  shall  not  apply  to 
lamors  or  others  under  any  legal  disability  to  sueat  the  time  when 
tbe  ri^t  of  action  first  aecnies ;  but  all  such  persons  may  con- 
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mence  an  actaon  at  apy  time  within  tbiee  years  alter  til0  maOftl 

of  the  dieability. 

3Icckn  t.  Kirby,  Janaaiy  Term,  1812. 

$  1575.  (^  192.)  When  a  sale  has  been  mftde  by  an  ezeontor 
or  a^lminUtratur,  of  any  properly  of  the  eetata,  real  or  pefMoal, 
be  innst  return  to  the  probate  court,  at  its  next  term  tbereafter, 
an  account  of  sales^  veriiied  by  hia  affidavit.  If  he  neglfletftio 
make  snch  return,  he  may  be  pnniebed  by  attmibment,  or  bis 
letters  may  be  revoked,  one  day's  notice  having  been  first  given 
him  to  appear  and  show  cause  why  snch  attachment  shonld  not 
isane  or  snch  revocation  should  not  be  made. 

$  1576.  ($  193.)  No  execntoror  administrator  mnst  directly 
or  indirectly,  purchase  any  property  of  the  estate  lie  represents, 
not  must  ke  be  inUre^ied  in  any  stUe^ 

a»Cal.at. 
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CHAPTER  VIIL 

Of  THE  POWERS  AND  DUTIES  OF  EXECUTOIW  AND 

ADMINISTfiATOBS,  AND   OF   THE   MANAGE 

MENT  OF  ESTATES. 

SaorroN  1681.   Executors  to  take  poBsesBion  of  the  entire  estate. 

1582.  Executors  may  sue  and  be  sued  for  reeorery  of 

property. 

1583.  May  maintain  actions  for  waste,  oonrersion  and 

trespass. 

1584.  Executor  and  administrator  may  be  sued  fbr  waste 

or  trespass  of  decedent. 
158$.    Suryivlng  partner  to  settle  up  business.  Interest 

therein  to  be  appraised.  Account  to  be  rendered. 
1580.    Actions  on  bond  of  executor  or  administrator  may 

be  brought  by  another  administrator. 

1687.  What  executors  are  not  parties  to  actions. 

1688.  May  compound. 

1589.   Recovery  of  property  fraudulently  disposed  of  by 

testator. 
1600.    When  executor  to  sae>  as  provided  in  piecediBg 

section. 
1501.    Disposition  of  estate  recovered. 

f  1581.  ($  194.)  The  executor  or  administrator  must  talce 
into  bis  possession  all  the  estate  of  the  decedent,  real  and 
personal,  and  collect  all  debts  due  to  the  decedent  or  to  the  estate, 
Wot  the  ptirpose  of  bringing  suits  to  qaiet  title,  or  for  partition  of 
such  estate,  the  possession  of  the  executors  or  administrators  is 
the  possession  of  the  heirs  or  devisees ;  such  possession  by  the 
heirs  or  devisees  is  subject,  however,  to  the  possession  of  the 
executor  or  administrator,  for  the  pttrposes  of  administration  y 
as  provided  in  this  title. 

Stat  1861,649,  read :  **  for  all  other  purposes,**  instead  of  closing  words 
tn  italics. 

Stat.  18»1, 472,  omitted  all  after  the  word,  "■  decedent** 

7  Cal.  238;  8  Cat,  !>80 :  10  Cal.  119:  15  Cal.  m;  18  Cal.  406: 19  Tal.  87:  SO 
Cal.  163,  ^;  26  Oal.  427;  28  Cnl.  392;  29  Cal.  514;  31  Cal.  804:  3S  Cal.  392; 
39  Cal.  186.  Chapman  0.  Holllstcr,  Oftobcr  1  erm,  1871.  Estate  of  M. 
Oasq.  October  Term,  1871.    Mocks  «.  Kirby,  Januaiy  Term,  1872. 

e.  €•  IP.— 44. 
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^  158^  (}  195.)  Actions  for  the  recovery  of  any  property, 
real  or  pereonHl,  or  for  the  possession  thereof,  and  all  actions 
founded  upon  contracts,  may  be  maintained  by  and  against  exec* 
ntors  and  administrators,  in  all  cases  in  which  the  same  might 
have  been  maintained  by  or  against  their  respective  testators  or 
intestates. 

6  Cal.  167;  8  CaL  680;  14  Cal.  119;  18  Cal.469;  19  Gal.  87, 117;  20  CaL  163, 
627;31CaL570. 

^1583.  ($196.)  Execntors  and  administrators  may  maintain 
actions  against  any  person  who  has  wasted,  destroyed,  taken  or 
carried  away,  or  converted  to  his  own  nse,  the  goods  of  their 
testator  or  intestate,  in  his  lifetime.  They  may  also  maintain 
actions  for  trespass  committed  on  the  real  estate  of  the  decedent 
in  his  lifetime. 

8  Cal,  580 ;  U  Cal.  282 ;  16  Cal.  679 ;  19  CaL  117, 123. 

^  1584.  ($  197. )  Any  person  or  his  personal  representatives 
may  maintain  an  action  against  the  execntor  or  administrator  of 
any  testator  or  intestate  who  in  his  lifetime  has  wasted, 
destroyed,  taken  or  carried  away,  or  converted  to  his  own  nse, 
the  goods  or  chattels  of  any  snch  person,  or  oommitted  any  tree* 
pass  on  the  real  estate  of  snch  person. 

7  Gal.  348;  8  Gal.  680;  9 Cal.  130;  28  CaL 668. 

f  1585.  (( 198.)  When  a  partnership  exists  between  the 
decedent,  at  the  time  of  his  death,  and  any  other  person,  the 
surviving  partner  has  the  right  to  continue  in  possession  of  the 
partnership,  and  to  settle  its  business,  but  the  interest  of  the 
decedent  in  the  partnership  must  be  included  in  the  inventory, 
and  be  appraised  as  other  property.  The  surviving  partner  must 
settle  the  affairs  of  the  partnership  without  delay,  and  account 
with  the  execntor  or  administrator,  and  pay  over  such  balances 
as  may  from  time  to  time  be  payable  to  him,  in  right  of  the  dece- 
dent. Upon  the  application  of  the  execntor  or  administrator,  the 
probate  judge  may,  whenever  it  appears  necessary,  order  the 
surviving  partner  to  render  an  account,  and  in  case  of  neglect  or 
refusal  may,  after  notice,  compel  it  by  attachment ;  and  the  ex- 
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ecQtor  or  administrator  may  maintain  against  him  any  action 
which  the  decedent  oonld  have  maintained. 

9  Cal.  696 ;  16  Cal.  118 ;  34  Cal.  268 ;  38  Gal.  392.  Qriggs,  Administrator, 
V.  Clark,  April  Term,  1861. 

^  1586.  (^  199.)  An  administrator  may,  in  bis  own  name, 
for  the  use  and  benefit  of  all  parties  interested  in  the  estate,  main- 
tain actions  on  the  bond  of  an  executor,  or  of  any  former  ad- 
ministrator of  the  same  estate. 

f  1587.  (^  200.)  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  were  issaed, 
but  who  have  not  qualified. 

^  1588.  ( $  201 . )  Whenever  a  debtor  of  a  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with  the  ap- 
probation of  the  probate  court  or  judge,  may  compound  with 
him,  and  give  him  a  discharge  upon  receiving  a  fair  nnd  just 
dividend  of  bis  effects.  A  compromise  may  also  be  authorized, 
when  it  appears  to  be  just  and  for  the  best  interest  of  the  estate. 

Stat  1861, 645. 

Stat  1851,  473,  omitted  all  after  tbo  word,  *'  effects.** 

^  1589.  ($  202.)  When  there  is  a  deficiency  of  assets  in  the 
bands  of  an  executor  or  administrator,  and  when  the  decedent, 
in  his  lifetime,  has  conveyed  any  real  estate  or  any  rights  or  in- 
terests therein,  with  intent  to  defraud  his  creditors,  or  to  avoid 
any  light,  debt  or  duty  of  any  person,  or  has  so  conveyed  such 
estate  that  by  law  the  deeds  or  conveyances  are  void  as  against 
creditors,  the  executor  or  administrator  must  commence  and 
prosecute  to  final  judgment  any  proper  action  for  the  recovery  of 
the  same ;  and  may  recover  for  the  benefit  of  the  creditor  all 
such  real  estate  bo  fraudulently  conveyed,  and  may  also,  for  the 
benefit  of  the  creditors,  sue  and  recover  all  goods,  chattels,  rights 
or  credits  which  have  been  so  conveyed  by  the  decedent  in  his 
lifetime,  whatever  may  have  been  the  manner  of  such  fraudulent 
conveyance. 

Stat.  1851, 473,  read :  "  may,  and  it  shall  be  his  dnty  to  commence  and 
prosecate,**  instead  of, "  must  commence  and  prosecute.** 

^  1590.  ($  203.)  No  executor  or  administrator  is  bound  to 
sue  for  such  estate  as  mentioned  in  the  preceding  section,  for  the 


ff  15!9<M>59t      OF  KXKCUTOBA  AND)  AOJUNIflTRATORS.  Sf^ 

benefit  of  tbe  creditors,  unless  ou  appUcatioa  of  cr^^ton,  wba 
mast  pay  each  part  of  the  costs  and  expenses  of  the  salt,  or  give^. 
snch  seenrity  to  the  executor,  or  ada^oiotrator  tbereflM,  a^  tbe 
probate  judge  shall  direct. 

Stat.  1851, 474,- read:  '*nor  uuless  the  crecUton  mailing  theappUcft* 
tion,"  instead  of, "  who." 

^  1591.  (^  204.)  All  real  estate  so  recovered  must  be  sold 
for  tlie  payment  of  debts,  in  the  same  manner  as  if  the  decedent 
had  died  seized  thereof,  upon  obtaining  an  order  therefor  from 
tlie  probate  conrt ;  and  tbe  proceeds  of  all  goods,  chattels,  rights 
and  credits  so  recovered  must  be  appropriated  in  payment  of  the 
debts  of  tbe  decedent,  in  the  same  manner  as  other  property  in 
tbe  hands  of  tbe  execator  or  admioistrator. 
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CHAPTER  IX. 

OF  THE  CONVEYANCE  OF  3REAL  ESTATE  BY  EXEC- 
UTORS AND  ADMINISTRATORS  IN 
CERTAIN  CASES. 

Sbotiov1597.   Executor  to  complete  contraotB  fbr  sale  of  real 
estate. 

1698.  Petition  for  executor  to  make  eonyeyanoe,  and 

notice  of  hearing. 

1699.  tiQterested  parties  may  contest. 

1600.  Conveyances,  when  ordered  to  be  made. 

1601.  Execution  of  conveyance  and  record  thereof,  how 

enforced. 
1002.    Rights  of  petitioner  to  enfbroe  contract. 
1603.    Eifect  of  conveyance. 
1004.    Effect  of  recording  a  copy  of  the  decree. 
1606.    Recording  decree  does  not  enpersede  power  of 

court  to  enforce  it. 

1606.  Where  party  to  whom  conveyance  to  be  made  is 

dead. 

1607.  Decree  may  direct  possession  to  be  stirrendered. 

f  1697.  (^  205.)  When  a  person  who  is  boand  by  contract, 
in  writing,  to  convey  any  real  estate,  dies  before  making  the  con- 
veyance, and  in  all  cases  where  such  decedent,  if  living,  might 
be  compelled  to  make  such  conyeyauce,  the  probate  court  may 
make  a  decree  authorizing  and  directing  his  executor  or  adminis* 
trator  to  convey  such  real  estate  to  the  person  entitled  thereto. 

38  Cal.  46. 

^  1598.  (^  206.)  On  the  presentation  of  a  verified  petition 
by  any  person  claiming  to  be  entitled  to  each  conveyance  from 
JEin  executor  or  administrator,  setting  forth  the  facts  upon  Nvhich 
the  claim  is  predicated,  the  probate  court  must  appoint  a  time  and 
place  for  hearing  the  petition,  at  a  regular  term  of  the  couH ; 
and  must  order  notice  thereof  to  be  published  at  least  four  suc- 
cesstye  weeks  before  such  hearint?,  in  such  newspaper  iu  this 
state  as  he  may  designate. 
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8tat.  1851.  474,  read :  **  notice  of  the  pendencv  fbeieof,  tnd  tbe  time 
and  place  of  hearing,"  Instead  of,  "notice  thereof/' 

19  Cal.  162. 

^  1599.  (^  207.)  At  the  time  and  place  appointed  for  the 
hearing,  or  at  sach  other  time  to  which  the  same  may  be  post- 
poned, upon  satisfcu:torif  proof  by  affidavit  or  otherwise  of  the 
dae  pablication  of  the  notice,  the  court  most  proceed  to  a  hearing, 
and  all  persons  interested  in  the  estate  may  appear  and  contest 
sach  petition,  by  filing  their  objections  in  writing,  and  tbe  court 
may  examine,  on  oath,  the  petitioner  and  all  who  may  be  pro- 
daced  before  him  for  that  purpose. 

Stat  1861, 646,  read :  "  adjoomed,"  instead  of, "  postponed." 

Stat  1851,  omitted  "  or  otherwise  " ;  also,  read :  **  defend,"  instead  of, 
"  contest" 

$  1600.  ($  208.)  If,  after  a  fall  hearing  upon  the  petition 
and  objections,  and  examination  of  the  facts  and  circumstances  of 
the  claim,  the  court  is  satisfied  that  the  petitioner  is  entitled  to  a 
conyeyance  of  the  real  estate  described  in  the  petition,  a  decree 
authorizing  and  directing  the  executor  or  administrator  to  execute 
a  conveyance  thereof  to  the  petitioner  must  be  made,  entered  on 
the  minutes  of  the  court  and  reofrded, 

Stat  1861,646. 

Stat.  1851, 474.  read :  ''  probate  Judge"  Instead  of, "  conrtr" 

(gOl.  (^  209.)  The  executor  or  administrator  must  exfi- 
cute  th^($l9«i^{^nce  according  to  the  directions  of  the  decree,  a 
certified  copy  ofwtRChNi^jwtbe  recorded  with  the  deed  in  the 
office  of  the  recorder  of  theco^lymijjere  the  lands  lie,  and      is 

primary  evidence  of  the  correctnes^J^l^fym^®^^'^^*  ^^^ 
of  the  authority  of  the  executor  or  administrato^^^a^llg^e 
conveyance. 

Stat  1861, 646. 

Stat  1851, 475,  prefixed  to  the  section  the  words,  "Any  person  Interested 
may  appeal  from  such  decree  to  the  district  court  for  the  same  eonnty,  aa 
111  other  cases ;  but,  If  no  appeal  be  taken  from  such  decree,  within  the 
time  limited  therefor  by  law,  or  if  such  decree  be  affirmed  on  appeal." 

4 

$  160^.  (}  210.)  If,  upon  hearing  in  the  probate  court,  as 
hereinbefore  provided,  the  right  of  the  petitioner  to  have  a 
specific  performance  of  the  contract  is  found  to  be  doubtful,  the 
court  must  dismiss  the  petition  without  prejudice  to  the  rights  of 
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th«  petitioner,  who  may,  at  any  time  within  six  months  thereafter, 
proceed,  in  the  district  court,  to  enforce  a  specific  performance 
thereof. 

Stat  IWl,  64& 

etat.  1801, 475,  read  "*  probate  Judge,"  instead  of  **  court" 

^  1603.  (^  211.)  Every  conveyance  made  in  pursuance  of 
a  decree  of  the  probate  conrt,  as  provided  in  this  chapter,  shall 
pass  the  title  to  the  estate  contracted  for  as  fully  as  if  the  con- 
tracting party  himself  was  still  living  and  executed  the  convey- 
ance. 

IS  Gal.  595;  20  Oal.  381 ;  21  CsL  44;  SI  Cal.  61S ;  35  Gal.  S5S. 

^  1604«  (}  212.)  A  copy  of  the  decree  for  a  conveyance, 
made  by  the  probate  conrt,  and  duly  certified  and  recorded  in 
the  ofBoe  of  the  recorder  of  the  county  where  the  lands  lie,  gives 
the  person  entitled  to  the  conveyance  a  right  to  the  possession  of 
the  lands  contracted  for,  and  to  hold  the  same  according  to  the 
terms  of  the  intended  conveyance,  in  like  manner  as  if  they  had 
been  conveyed  in  pursuance  of  the  decree. 

^  1605*  (^  213.)  The  recording  of  any  decree,  as  provided 
in  the  preceding  section,  shall  not  prevent  the  court  making  the 
deeieo  from  enfoncing  the  same  by  other  process. 

f  1600.  (}  214.)  If  the  person  entitled  to  the  conveyance 
dies  before  the  commencement  of  proceedings  therefor  under* 
this  chapter,  or  before  the  completion  of  the  conveyance,  any 
person  entitled  to  succeed  to  his  rights  in  the  contract,  or  the  ex> 
ecutor  or  administrator  of  such  decedent,  may,  for  the  benefit  of 
the  person  so  entitled,  commence  such  proceedings  or  prosecute 
any  already  commence<l,  and  the  conveyance  must  be  so  made 
as  to  vest  the  estate  in  the  persons- entitled  to  it,  or  in  the  execu- 
tor or  administrator,  for  their  benefit. 

Stat  1851, 475,  same  In  substance.  Inserting  tbe  words, ''  the  estate  un- 
der him.  as  heir,  devisee,  or  otherwise,  in  case  the  conveyance  had  been 
made  according  to  the  terms  of  the  contract,"  instead  of,  '*  succeed  to  liis 
rights  In  the  contract." 

f  160T.  (^  214.)  The  decree  provided  for  in  this  chapter 
may  direct  the  possession  of  the  property  therein  described  to  be 


^  1604  CONYSTANti  OE  RBil  ftSTATX.  584 

8arrend«r«d  to  the  pefBOfi  entitled  thereto,  npon  his  prodncfng  the 
deed  and  a  certified  copy  of  the  decree,  when,  by  4)6  terms  of 
the  contract,  possession  is  to  be  snrrendered. 
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CHAPTER  X. 

OF  ACCOUNTS    BENDERED   BY    EXECUTOBS-  AND 

ADMINISTRATORS,  AND  OF  THE  PAY- 

MENT  OF  DEBTS. 

A&TTOLB         I      LIABILITII8  AND  COHPSITBATIOH  09  XXBCUTOBS 

ASD  ADMnriSTKATOBS. 

IL    Accouamva  ajid  bsttlbkicrtb  bt  vxJtomoBM 

AND  ADMINISTftATOBS. 
III.     ThS  PAYMSBT  07  DBBT8  OV  TBS  SSTJlTB, 


ARTICIiB  I 

LLA9n<ITII9  AND  con PCN8ATI0N   OF  EXKCUTOBfl  AND  ADSCXirU- 

TRATOBd. 

SiBOTXOV  1612.  When  executor  or  admioistnttor  perso&aUy^liattle 

1613.  Executor  to  be  charged  witii  all  eatate,  etc. 

1614.  Not  to  profit  or  lose  by  estate. 

1615.  Uncollected  debts  without  ftult. 

1616.  Conipensatiou  of  the  executor  and  admlnlatmtor. 

1617.  Not  to  purchase  claims  against  the  estate. 

1618.  Execntor/s  and  administrator's  commissions. 

^  1613.  (^  215.)  No  executor  or  administrator  is  chargeable 
upon  any  special  promise  to  answer  damages  or  to  pay  the  debts 
of  the  testator  or  intestate  out  of  his  own  estate,  unless  the  Hgree< 
ment  for  that  purpose,  or  some  memorandum  or  note  thereof,  is 
in  wriung  and  signed  by  such  exoeutor  or  udmmistrator,  or  by 
some  other  pei'son  by  him  theredhto  specially  authorized. 

^  1613.  (^  216.)  Every  executor  and  administrator  iu  charge* 
able  in  his  account  with  the  whole  of  the  estate  of  the  decedent 
which  may  come  into  his  poBseBsioo,  at  the  value  of  the  appraise- 
ment contained  in  the  inventory,  except  as  provided  in  the  fol- 
lowing sections,  and  with  all  the  interest,  profit  and  income  of 
t^e  estate. 

6Cal.606;  SMCal.iai. 
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^  1614.  (^  217.)  He  Bhall  not  make  profit  by  the  increafle, 
nor  safier  loss  by  the  decrease  or  destroction,  without  bis  fanlt, 
of  any  part  of  the  estate.  He  must  account  for  the  excess  when 
he  sells  any  part  of  the  estate  for  more  than  the  appraisemenl, 
and  if  any  is  sold  for  less  than  the  appraisement,  he  is  not  re- 
sponsible  for  the  loss,  if  the  sale  has  been  justly  made. 

12  Cal.  200;  26  Cal.  61, 429;  87  CaL  431 ;  39  Cal.  188, 601. 

^  1615.  ($  218.)  No  execDtor  or  administrator  is  aeooant- 
able  for  any  debts  due  to  the  decedent,  if  it  appears  that  they  re> 
main  uncollected  without  his  fault 

U6.     ($219.)    He  shall  be  allowed  all  necessary  ez- 

penseslu^Hi^^are,  management  and  settlement  of  the  estate, 

and  for  his  servicS^imghfees  as  provided  in  this  chapter ;  bat 

when  the  decedent,  bynil^l4|^^aake8  some  other  provision  for 

the  compensation  of  his  executOT^M^||mll  be  a  full  compensa* 

tion  for  his  services,  unless,  by  a  writteniiSSBNiiDgnt,  filed  in  the 

probate  court,  he  renounces  all  claim  for  oompeusatftlbNKQvided 

by  the  will. 

Stot.  1851, 476.  read :  "  as  the  law  provides,"  instead  of, ''  as  provided 
in  thiB  chapter.'^ 

6  Cal.  167 ;  10  Cal.  U6 ;  24  Cal.  92 ;  38  Cal.  87.  Estate  of  M.  Gasq.  Octo 
ber  Term,  1871.    Estate  of  Simmons,  July  Term,  1871. 

^  1617.  ($  220.)  No  administrator  or  executor  shall  par- 
chase  any  claim  against  the  estate  he  repigssents ;  and  if  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  entitled  to 
charge  in  his  account  the  amount  he  actually  paid. 

9  CaL  636;  21  CaL  32;  26  CaL  57, 

<m618.  ($  221.)  When  no  compensation  is  provided  by  the 
willf^^^^^ecntor  renounces  all  claim  thereto,  he  most  be 
allowed  comrntfenifms  upon  the  amonnt  of  the  whole  estate  ae- 
counted  for  by  himnShl4|pW8 ;  For  the  first  thousand  dollars, 
at  the  rate  of  seven  per  cent!^CQ|Mdi  above  that  sum  and  not  ex- 
ceeding ten  thousand  dollars,  at  tn^li^eof  five  per  cent.;  for  all 
above  that  sum,  at  the  rate  of  four  per^!^it{^nd  the  same  com- 
mission must  be  allowed  administrators.  In  aTNuigs,  such  fur- 
ther allowance  may  be  made  as  the  probate  judgenll%^Jeem 
just  and  reasonable,  for  any  extraordinary  service.    The  tot!ii 
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amount  of  each  nllowance  mast  not  exceed  the  amoaut  of  com- 
missions allowed  bj  this  section. 

Stat.  1861,  m, 

Stat.  1861,476,  inserted  the  words, "  not  required  by  an  executor  or  ad- 
minlstrator  in  the  common  course  of  his  duty,"  between  **  extraordinary 
services  "  and  "  tlie  total." 

18  Cal.  144;  24  Cal.  93;  80  Cal.  113. 
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ARTICLE  n. 

ACCOITNTINO  AND   SETTLEMENTS   BT  EXECUTORS  AND  ADMIVIS* 

TkATORS. 

SsoTioir  1622.   To  render  an  exhibit  of  reoelpts  And  (iftbbtineilients, 
and  claims  allowed. 

1623.  Citation  to  account  at  third  term. 

1624.  Petition  for  citation  to  render  final  or  other  M- 

count 

1626.  Citation  to  account  on  application. 

1626.  Objections  to  account,  who  may  file. 

1627.  Attachment  for  not  obeying  citation. 

1628.  To  render  accounta  at  expiration  of  term. 

1629.  Bxecutor  to  account  after  his  authority  revoked. 
1690.  Bevoking  authority  of  executor,  when. 

1631.    To  produce  and  file  Touchers,  which  remain  in 

court. 
1682.    Vouchers  for  items  less  than  twenty  dollars,  when 

excepted. 
1688.    Day  of  settlement  to  be  appointed,  and  must  give 

notice  thereof. 
1681    Final  settlement,  partition  and  distribution  may  be 

made  at  same  time.    Postponing  order  Is  notiee. 

1685.  Interested  party  may  file  exceptions  to  account. 

1686.  All  mattnrs  may  be  contested  by  the  heirs.    Hea^ 

ing  may  be  postponed. 

1687.  Settlement  of  accounts  to  be  oonolusive,  when  and 

when  not. 

1688.  Proof  of  notice  of  settlement  of  accounts. 

f  16958.  ($  22*2.)  At  the  third  term  of  the  court  after  his  ap- 
pointment, and  thereafter  at  any  time  when  required  by  the 
court,  either  upon  its  own  motion  or  upon  the  application  of  any 
person  interested  in  the  estate,  the  executor  or  administrator  must 
render,  for  the  information  of  the  conrt,  an  exhibit  under  oatbt 
ihowing  the  amount  of  money  received  and  expended  by  him, 
'be  amount  of  all  claims  presented  against  the  estate,  and  the 
nM,.ueB  of  the  claimants,  and  all  other  matters  necessary  to  show 
Hie  condition  of  its  affairs. 

3  CaL  289;  9  Cal.  636;  2S  CaL  368;  24  Cal.  93;  26  Gal.  427. 


(  16A8.  ($  2^)  U  the  executor  or  iidministrator  fails  to 
tender  an  exhibit  at  the  tfadrd  torin  of  the  court,  the  judge  of  the 
probato  ooiut  must  cauae  a  citation  to  be  iosaed  requiring  him  to 
appear  and  render  it. 

^  16SI4.  (^  224.)  Any  person  interested  in  the  eatato  may, 
at  any  time  before  the  final  settlement  of  accounts,  present  bis 
petition  to  the  probate  jadge,  praying  that  the  executor  or  ad- 
ministrator be  required  to  appear  and  render  such  exhibit,  setting 
forth  the  ^ts  siiawing  that  it  is  ueeeasary  and  proper  that  such 
an  exhibit  should  be  made. 

^  199IS.  ($  225.)  If  the  judge  »  satisfied,  either  from  the 
oath  of  the  applicaaft  or  from  any  other  testimony  offered,  that 
the  iaets  aUe)<ed  are  true,  and  coasiders  the  showing  of  the 
applicant  Bofficient,  be  must  ^rect  a  citation  -to  be  issued  to  the 
^xeeoior  or  administrator ,re<]^rifig  him  to  appear  at  some  day  to  be 
named  in  the  citation,  which  most  be  daring  a  term  of  the  courts 
and  render  an  exhibit  as  prayed  for. 

.1^  MOC.  (^  226.)  When  an  exhibit  is  rendered  by  an  execu- 
tor or  administrator,  any  person  interested  may  appear,  and  by 
objections  hi  writing,  contest  any  Hceount  or  statement  therein 
contained.  The  court  may  examine  the  executor  or  adminis- 
trator, and  if  be  has  been  guilty  of  neglect,  or  has  wasted,  em< 
bezzled  or  mismanaged  the  estate,  his  letters  must  be  reroked. 
II  pal.  213 ;  26  Cal.  57 ;  29  Cal.  616. 

^  IG^7.  (§  227.)  If  any  executor  or  administnitor  neglects 
qr  refuses  to  appear  and  render  an  exhibit,  after  haying  been  duly 
cited,  ail  attach raent  may  be  issued  against  him  and  suck  exhibU 

^  1698.  76Within  thirty  days  after  the  expiration  of  the  time 
mentioned  in  the  notice  to  creditors  within  which  claims  must  be 
exhibited?®,  every  executor  or  administrator  must  render  a  full 
account  and  report  of  his  administration.  If  he  -fails  to  pre* 
sent  his  account  the  court  or  judge  must  compel  the  render- 
ing of  the  account  by  attachments,  and  any  person  interested 
in  the  estate  may  apply  for  and  obtain  an  attachment;  but 
no  attachment  must  issue  unless  a  citation  has  been  first 
issued,  served  and  returned,  requiring  the  executor  or  admin- 
istrator to  appear  and  show  cause  why  an  attachment  should 
not  issue.  Every  account  must  exhibit  iiU  debts  which  have 
been  presented  and  allowed  during  the  period  embraced  in  the 
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in  the  estate  may  apply  for  and  obtain  an  attachment,  bnt  no  at- 
tachment mast  issue  nnless  a  citation  has  been  first  isenedi 
served  and  returned,  requiring  the  executor  or  administrator  to 
appear  and  show  cause  why  an  attachment  should  not  issae* 
Every  account  rendered  ^nust  exhibit  not  only  the  debts  which 
have  been  paid,  but  also  a  statement  of  all  debts  which  have 
been  daly  presented  and  allowed  during  the  period  embraced  in 
the  account. 

Stat.  1861, 647. 

Stat.  1851. 477,  omitted  the  word, "  lerred  " ;  also,  all  after  the  words, 
"  should  not  Issue." 

9  Cal 636;  26  Cal.  429;  30  Cal.  110;  37  Cal. 426. 

^  1699.  ($  229.)  When  the  authority  of  an  executor  or  ad- 
ministrator ceases  or  is  revoked  for  any  reason,  he  may  be  cited 
to  account  before  the  probate  court  at  the  instance  of  the  person 
saceeeding  to  the  administration  of  the  same  estate,  in  like 
manner  as  he  might  have  been  cited  by  any  person  interested  la 
the  estate  during  the  time  he  was  ezecator  or  administrator. 

9  Cal.  636. 

$  1680.  (^  280.)  If  the  executor  or  administrator  resides 
oat  of  tbe  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  render  ao 
account  within  thirty  days  after  the  time  prescribed  in  thia 
article,  or  if  he  neglects  to  render  an  acoonnt  within  thirty 
days  after  being  committed  where  the  attachment  has  been  ex* 
ecnted,  his  letters  must  be  revoked. 

9  Gal.  636. 

f  1681.  (^  231.)  In  rendering  his  account,  the  executor  or 
administrator  must  produce  and  file  vouchers  for  all  ehargea, 
debts,  claims  and  expenses  which  he  has  paid,  which  must  re- 
main in  the  court ;  and  he  may  be  examined  on  oath  touching 
such  payments,  and  also  touching  any  property  and  effects  of  the 
decedent,  and  the  disposition  thereof.  When  any  voucher  is  re- 
quired for  other  purposes,  it  may  be  withdrawn  on  leaving  ft 
certified  copy  on  file ;  if  a  voucher  is  lost,  or  for  other  good 
reason  cannot  be  produced  on  the  settlement,  the  payment  may 
be  proved  by  the  oath  of  any  competent  witness. 

Stat  1861, 647. 

Stot  1861, 478.  omitted  aU  after,  '•  disposition  tiMrtoi;" 

9  Cal,  686;  37  Cal.  426. 
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$  168a.  ($  93S.)  On  the  fettlement  of  his  aoooant  be  may 
bo  allowed  any  item  of  expenditure,  not  exceeding  twenty 
dollars,  for  which  no  Yoaober  is  prodaeed,  if  sncb  item  be  sup- 
ported by  bis  own  uncontradicted  oath  positive  to  the  fact  of 
payment,  specifying  when,  where  and  to  whom  it  was  made  ; 
but  such  allowances  in  the  whole  mast  not  exceed  five  hundred 
dollars  against  any  one  estate. 

9  Cal.  636;  87  Cal.  425. 

f  1683.  (^  333.)  When  any  account  is  rendered  for  settle- 
ment, the  court  or  judge  must  appoint  a  day  for  tbe  settlement 
thereof ;  tbe  clerk  most  thereupon  give  notice  thereof,  by  causing 
notices  to  be  posted  in  at  least  three  public  places  in  tbe  county, 
setting  forth  tbe  name  of  tbe  estate,  tbe  executor  or  administrator, 
and  tbe  day  appointed  for  tbe  settlement  of  the  account,  which 
must  be  on  Bome  day  of  a  term  of  tbe  court.  The  court  or  j^to- 
bate  judge  may  order  such  further  notice  to  be  given  as  may  be 
proper- 

Stat.  1861, 647. 

Stat.  1851, 478,  omitted  tbe  last  sentence ;  also  ibe  words, "  the  court  or 
Judge  must  appoint  a  day  fbr  tbe  settlement  thereof.** 

9  Cal.  636;  30  Cal.  m, 

^  1634.  If  the  account  mentioned  in  the  preceding  section 
be  for  a  final  spsttlement,  76and  a  partition  for  the  final  distri- 
bution of  the  estate  be  filed  with  said  account?^,  the  notice  of  the 
settlement  must  state  those  facts,  which  notice  must  be  given 
by  posting  a  publication  as  the  court  may  direct,  and  for  such 
time  as  may  be  ordered.  On  the  settlement  of  said  account, 
distribution  and  partition  of  the  estate  to  all  entitled  thereto 
may  be  immediately  had,  without  further  notice  or  proceed- 
ings.   [Approved  March  11, 1876— ninety  days.] 

y  ji.uo.#«  ^y  ,My*,j  vju  Lue  uuy  »p|)uiuum»  vv  au^  bumb«m|«hbu» 
day  to  which  the  hearing  may  be  postponed  by  tbe  court,  any 
person  interested  in  the  estate  may  appear  and  file  his  exceptions 
in  writing  to  the  account,  and  contest  tbe  same. 

«  Cal.  636;  26  Cal.  67;  29  Cal.  619;  30  Cal.  110. 

(1636.  ($$335,236.)  All  matters,  including  allowed  claims 
not  passed  upon  on  the  settlement  of  any  former  account,  or  on 
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rendering'  an  exhibit^  op  on  mftking  a  decree  of  sale,  may  be  con- 
tested by  the  heirs,  fbr  canse  shown.  The  bearing  and  alle- 
gations of  the  respectJTe  parties  may  be  postponed  from  time  to 
time,  when  necessary,  and  the  coart  may  appoint  one  or  more 
referees  to  eicamine  tbe  accounts  and  make  report  thereon,  sab- 
ject  to  confirmation ;  and  may  alio W  a  reasonable  compensation 
to  the  referees,  to  be  paid  out  of  the  estate  of  the  decedent. 

Stat.  1861,647.  prefixed  to  the  section  the  words:  **  If  there  be  any 
minor  interested  in  the  estate,  who  has  no  leg^ly  appointed  guardian, 
the  court  shall  appoint  some  disinterested  person  to  represent  him,  wbo, 
on  behalf  of  the  minor,  may  contest  the  account,  as  any  other  person 
having  an  interest  might  contest  it,  and  who  shall  be  allowed  or  tbe 
court,  for  his  services,  a  reasonable  compensatiou ;  the  court  shall  aho^if 
it  deems  it  hecessarf^  appoint  an  attamey  to  rtprtwent  the  absent  heirs  cmd 
divisees.^* 

Stat.  1851, 478,  prefixed  the  same  words  as  stat.  1861,  omitting  those  In 
Italics;  also  used  the  word  "auditor**  instead  of  **r<tferees.** 

9  Cal.  636;  30  Cal.  110 ;  87  Gal.  «M. 

1^87.  ($  237.)  The  settlement  of  the  accoant  and  th« 
<mowai8^tiHgreof  by  the  court,  or  npon  appeal,  is  conclusive 
against  all  pe^Mii^n^y  way  interested  in  the  estate,  saving, 
however,  to  all  person^lili^ing  under  any  legal  disability,  their 
rights  to  proceed  agttiltet  th^ii||^or  or  administrator,  eitMet 
individually  or  upon  his  bond,  witbintw^tiiMsafter  their  respect- 
ive disabilities  cease,  and  in  any  action  bro!lKli^)v  any  suph 
person,  the  allowance  and  setttpment  of  the  acconu^^ti^ary 
evidence  of  its  correctness. 

Stat.  1851, 478,  read :  "  presomptive  "  Instead  of  '*  primary.** 

9  Cal.  636;  11  Cal. 212;  24  Cal.  94;  30  Gal.  Ill;  36  Cal.  654;  37  Cal  426. 

^  1638.  (}  238.)  Tbe  account  most  not  be  allowed  by  the 
court  until  it  is  first  proved  that  notice  has  been  given  as  required 
by  this  chapter,  and  tbe  decree  must  show  that  such  proof  was 
noade  to  the  satisfaotioa  of  tbe«onrti-and  is  oonolosive  evidence 
of  tbe  fact. 

9  Cal.  636;  30  CaL  UL 

» 

See  new  $$  16»9, 1640  in  appendix. 


ABTICLE  III. 

THK  PAYMENT  OF  DEBTS  OF  THE  ESTATJE 

SiBonoxr  16i8.  Order  in  which  debts  to  be  paid. 

1644.  Where  property  insufficient  to  pay  mortgage 

1646.  Estate  insufficient,  a  dividend  to  be  paid. 

1646.  Funeral  expenses  and  expenses  of  last  sickness. 

1647.  Order  for  payment  of  debts  and  discharge  of  the 

execntor  and  administrator. 

1648.  Provision  for  disputed  and  contingent  claims. 

1649.  After  decree  for  payment  of  debts,  executor  person- 

ally liable  to  creditors. 
1660.    Claims  not  included  in  order  for  payment  of  debts, 
how  disposed  of.  . 

1651.  Order  for  payment  of  legacies  and  extension  of 

time. 

1652.  Final  account,  when  to  be  made. 

1658.    Neglect  to  render  final  account,  howtreated. 

^  1643.  {^  239.)  Tbe  debts  of  the  estate,  subject  to  the  pro- 
visions of  section  twelve  hundred  and  five^  must  be  paid  in  the 
following  order : 

1.    Funeral  expensesi 

S.    The  expenses  of  the  laat  sickness. 

3.  Debts  having  preference  by  the  laws  of  the  United  States. 

4.  Judgments  rendered  against  the  decedent  in  his  lifetime, 
and  mortgagee  in  the  order  of  their  date. 

■   5.    All  other  demands  against  the  estate. 

9  Cal.  636;  12  Gal.  208;  26  CaL  66;  29  Cal.  362. 

(  1644.  (^  240.)  The  preference  given  in  the  preceding 
section  to  a  mortgage  only  extends  to  the  proceeds  of  the  property 
mortgaged.  If  the  proceeds  of  such  property  is  iusufficient  to 
pay  the  mortgage,  the  part  remaining  unsatisfied  must  be  classed 
with  other  demands  against  the  estate. 

9  Cal.  696. 

(  1645.  (^  241.)  If  the  estate  is  insnfficient  to  pay  all  the 
debts  of  any  one  class,  each  creditor  must  be  paid  a  dividend  in 
proportion  to  bia  claim ;  and  no  creditor  aH  anyone  class  shall  re* 
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ceive  any  payment  until  all  those  of  the  preceding  cla»  are 
fally  paid. 

«  GaL  696;  18  CaL  481 ;  96  Cal.  66 

^  164t6.  ($  242.)  The  executor  or  adminietralor,  as  soon  as 
he  has  sufficient  funds  in  his  hands,  must  pay  the  funeral  ex- 
penses, and  expenses  of  the  last  sickness,  and  the  allowance  made 
to  the  family  of  the  decedent  He  may  retain  in  his  hands  the 
necessary  expenses  of  administration,  but  he  is  uot  obliged  to 
pay  any  other  debt  or  any  legacy  until,  as  prescribed  in  this 
article,  the  payment  has  been  ordered  by  the  court 

9' 


$  1647.     Upon  the  settlement  of  the  accounts  of  the  execu- 
tors or  administratort  as  required  in  this  chapter,  the  court 
must  make  an  order  for  the  payment  of  the  debts,  as  circum- 
Btauces  of  the  estate  require.    If  there  is  not  sufficient  funds 
in  the  hands  of  ibe  executor  or  administrator,  the  court  must 
specify  in  the  decree  the  sum  to  be  paid  to  eacli  creditor.    If 
the  whole  property  of  the  estate  be  exhausted  by  such  pay- 
ment or  distribution,  such  account  must  be  considered  as  a 
final  account,  and  the  executor  or  administrator  is  entitled 
to  his  discharge  on  producing  and  filing  the  necessary  vouch- 
ers and  proofs  showing  that  such  payments  have  been  made, 
and  that  he  has  fully  complied  with  the  decree  of  the  court 
[Approved  March  11,  1876— ninety  days.] 

9  Cal.  636 ;  14  Cal.  129 ;  18  Cal.  431 ;  26  Cal.  67. 431 ;  30  CaL  111 ;  82  Cal. 
127;  37  Cal.  426;  39  Cal.  70, 184; 

$  1648.  ($  244.)  If  there  is  any  claim  not  due,  or  any  con- 
tingent  or  disputed  claim  against  the  estate,  the  amount  thereof, 
or  sach  part  of  the  same  as  the  holder  would  be  entitled  lo  if 
the  claim  were  due,  established  or  absolute,  must  be  paid  into 
the  court,  and  there  remain,  to  be  paid  over  to  the  party  when 
be  becomes  entitled  thereto  ;  or  if  he  fails  to  establish  his  claim, 
to  be  paid  over  or  distributed  as  the  circumstances  of  the  estate 
require.  If  any  creditor  whose  claim  has  been  allowed,  but  is 
not  yet  due,  appears  and  assents  to  a  deduction  therefrom  of  the 
legal  interest  for  the  time  the  claim  has  yet  to  ran,  he  is  entitled 
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to  be  pftid  ftceordingly.  The  payments  provided  for  in  this 
section  are  not  to  be  made^hen  the  estate  is  insolvent,  unless  a 
pro  rata  distribution  is  ordered. 

9CaL636;18CaL42gL 

$  1649.  ($  345.)  When  a  decree  is  made  by  the  probatt 
court  for  the  payment  of  creditors,  the  execator  or  administrator 
is  personally  liable  to  each  creditor  for  his  alloioed  claim,  or  the 
dividend  thereon,  and  execution  may  be  issued  on  such  decree,  as 
upon  a  judgment  in  the  district  court,  in  favor  of  each  creditor, 
and  the  same  proceeding  may  be  had  under  such  execution  as  if 
it  had  been  issued  from  the  district  conrt.  The  executor  or  ad- 
ministrator is  liable  therefor  on  bis  bond  to  each  creditor. 

14CaI.iaO;  26Cal.43I. 

$  1650.  (^  246.)  When  the  aecoante  of  the  administrator 
or  executor  have  been  settled,  and  an  order  made  for  the  pay- 
ment  of  debts  and  distribution  of  the  estate,  uo  creditor  whose 
claim  was  not  included  in  the  order  for  payment  has  any  right  to 
call  upon  the  creditors  who  have  been  paid,  or  upon  the  heirs, 
devisees  or  legatees,  to  contribute  to  the  payment  of  his  claim  ; 
but  if  the  executor  or  administrator  has  failed  to  give  the  notice 
to  the  creditors,  as  prescribed  in  section  fourteen  hundred  and 
ninety -one,  such  creditor  may  recover  on  the  bond  of  the  execu- 
tor or  administrator  the  amount  of  hb  claim,  or  such  part  thereof 
as  he  would  have  been  entitled  to  had  it  been  allowed.  This 
section  shall  not  apply  to  any  creditor  whose  claim  was  not  due 
ten  months  before  the  day  of  settlement,  or  whose  claim  was 
contingent  and  did  not  become  absolute  ten  months  before  such 
day. 

Stat,  18S1. 480, read:  ** by  this  act,**  instsad  of,  **in  Motion  fourteen 
hundred  and  ninety-one.*  *   9  Gal.  636. 

$  1651.  ($  247.)  f  f  the  whole  of  the  debts  have  been  paid 
by  the  first  distribution,  the  court  must  direct  the  payment  of 
legacies  and  the  distribution  of  the  estate  among  the  heirs,  lega- 
tees or  other  persons  entitled,  as  provided  in  the  next  chapter ;  but 
if  there  be  debts  remaining  unpaid,  or  if,  for  other  reasons,  the  es- 
tate be  not  in  a  proper  condition  to  be  closed,  the  court  must  give 
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saoh  extension  of  time  as  may  be  reaw>iiabl6|  for  a  iud  aettle- 
ment  of  the  estate. 

Stat  1861.648. 

Stat.  1851. 480,  omitted  tbe  words,  **  as  prorlded  in  the  next  cl^pter  ** ; 
also  the  words,  '*or  if.  for  other  reasons,  the  estate  be  not  in  a  proper 
condition  to  be  closed.'*   9  Cal.  6(6;  80  Cal.  111. 

^  1659.  (^  248.)  At  the  time  designated  in  tbe  last  section, 
or  sooner,  if  within  that  time  all  the  property  of  the  estate  liae 
been  sold,  or  there  are  safflcient  fnnds  in  his  hands  for  the  pay- 
ment of  all  the  debts  dne  by  the  estate,  and  the  estate  be  in  a 
proper  condition  to  be  closed,  the  executor  or  administrator  mns*, 
render  a  final  account  and  pray  a  settlement  of  his  administration. 

Stat  1861. 648.  ^  ; 

Stat  1851, 480. omitted  tbe  words,  "in  the  last  section**;  also,  **ana 
the  estate  be  in  a  proper>condition  to  be  closed." 

9  Cal.  686;  80  CaL  111. 

^  1658.  ($  249.)  If  he  neglects  to  render  his  acconnt,  the 
same  proceedings  may  be  had  as  prescribed  in  this  chapter  in  re- 
gard to  the  first  acconnt  to  be  rendered  by  him,  and  all  the  pro- 
Tisions  of  this  chapter  relative  to  the  last  mentioned  acconnt,  and 
the  notice  and  settlement  thereof,  apply  to  bis  ftccoant  presented 
for  final  settlement 

9Cal.636;80Oal.llL 
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CHAPTER  XI, 

OP  THE   PABTTTION,    DISTRIBUTION  AKB  FINAL 
SETTLEMENT  OP  ESTATES. 

AasaoLB      I.   Pa&tiai.  DisTBiBunoir  pbiob  to  vihal  bbttlb* 

XBITT. 
n.     DlSTBIBUTIOir  ON  FXHAL  SBTTLEMZIIT. 
m.     DlBTBIBUTXOH  AND  PABTrflON. 

jy.     AaXNTB  VOB  AB8XNT  INTBBX8TKD  PAlffiKB,  X>IB- 
OHABOK  or  VXXaUTOB.  OB  ASiQVlSIBATOB. 


^       ARTICLE  L 

rARTIAL  DtSTRXBlTTlON  FBI  OB  TO  FINAL  S1TTX.KMINT. 

dscmov  1668.    Payment  of  legacies  upon  giving  bonda 

1(H»9.    Notice  of  application  fbr  legacies. 

16Q0l    Executor  or  other  person  may  rerist  application. 

1061.  Decree  priced  for  to  require  bond,  which  must  be 
given.  May  order  whole  or  part  of  share  to  be 
delivered.  Where  partition  neoessary,  how  oMule. 
Costs. 

1663.    Older  for  payment  of  bond,  and  snit  thereon. 

4  1658.  (^  S50.)  At  any  time  ailer  the  laipse  of  four  months 
from  the  issuing  of  letters  testamentary  or  of  administration,  any 
beir,  devisee  or  legatee  may  present  his  petition  to  the  court  for 
the  legacy  or  share  of  the  esiiite  to  wliicb  he  is  entitled,  to  be 
given  to  him  npon  his  giving  bonds,  with  secui-ity,  for  the  pay- 
ment of  his  proportion  of  the  debts  of  the  estate. 

Stat  1861,  648. 

Stat.  1851. 4Se,  read :  '*  atanv  time  subsequent  to  the  ttihil  term  of  the 
probate  court,"  iDstead  of,  **  at  any  thne  alter  the  lapse  of  four  mouths/* 

UCaL112;  31CaL619. 

^  1650.  (}  251.)  Notice  of  the  application  must  be  given  to 
the  executor  or  administrator,  personally,  and  to  all  pecsons  in* 
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tereeted  in  the  estate,  in  the  same  manner  that  notice  is  required 
to  be  given  of  the  settlement  of  the  account  of  an  executor  or 
administrator. 

Stat  1861, 648. 

Stat.  1851, 480,  omitted  the  word,  '^petsonally."  31  Cal.  619. 

^  1660.  (^  252.)  The  execntor  or  administrator,  or  any 
person  interested  in  the  estate,  may  appear  at  the  time  named 
and  resist  the  application,  or  any  other  heir,  devisee  or  legatee 
may  make  a  similar  application  for  himself. 

81  Cal.  619 

$  1661.  ($$  253,  254, 255, 256.)  If,  at  the  bearing,  H  ap. 
pears  that  the  estate  is  but  little  indebted,  and  that  the  share  of 
the  party  applying  may  be  allowed  to  him  without  loss  to  the 
creditors  of  the  estate,  the  court  must  make  an  order  in  conform- 
ity with  the  prayer  of  th»  applicant,  requiring-— 

1.  Each  heir,  legatee  or  devisee  obtaining  such  order,  before 
receiving  his  share  or  any  portion  thereof,  to  execute  and  deliver 
to  the  executor  or  administrator  a  bond,  in  such  sum  as  shall  be 
designated  by  the  probate  judge,  with  sureties  to  be  approved  by 
the  judge,  payable  to  the  executor  or  administrator,  and  condi* 
Uoned  for  the  payment,  whenever  required,  of  his  proportion  of 
the  debts  due  from  the  estate,  not  exceeding  the  vcdue  or  awumnt 
of  the  leg-ticy  or  portion  of  the  estate  to  which  he  is  entitled, 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee 
or  devisee  the  whole  portion  of  the  estate  to  which  he  may  be 
entitled,  or  only  a  pan  thereof,  detignaiing  it. 

If,  ih  the  execution  of  the  order,  a  partition  is  necessary 
between  two  or  more  of  the  pai*tie8  interested,  it  must  be  made 
iu  the  manner  hereinafter  prescribed.  The  costs  of  these  pro- 
ceedings to  be  paid  by  the  applicant,  or  if  there  be  more  than 
one,  to  be  apportioned  equally  amongst  them. 

Atat  1891, 481,  waa  sabstantially  the  same,  insertinff  in  1253  thereof. 


14  Cal.  112;  20  Cal.  628;  31  CaL  619. 

^  1663.     ((  257.)    When  any  bond  has  been  executed  and 
delivered  under  the  provisiona  of  the  preceding  section ,  and  it  ia 
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neceBBary  for  the  settlement  of  the  estate  to  require  the  payment 
of  any  part  of  the  money  thereby  secnred,  the  execator  or  ad- 
ministrator must  petition  the  conit  for  an  order  requiring  the  pay- 
ment, and  have  a  citation  issued  and  served  on  the  party  bound, 
requiring  him  to  appear  and  show  cause  why  the  order  should 
not  be  made.  At  the  hearing,  the  court,  if  satisfied  of  the 
necesnty  of  such  payment,  must  make  an  order  accordingly, 
designating  the  amount  and  giving  a  time  within  which  it  must 
be  paid.  If  the  money  is  not  paid  within  the  time  allowed,  an 
action  may  be  maintained  by  the  execator  or  adminiitrator  oo 
the  bond, 
nCsl.fl|L 
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ABTICIA  n. 

M0TBIBUTlOir  OH  FINAL  BITTLBMSNT. 

Saomni  166&  DistributiaB  of  estate,  how  made  and  to  wImm. 
1608.    Wbat  tiie  deeiee  must  oontain,  and  is  flnal. 
1667;.   J^tribnlion  whea  decadent  was  sot  aieddcBt  «f 

tJlMaetote. 
1668.   Decree  to  be  made  only  afker  notice. 
1660.   l?o  distribution  to  be  ordeied  tiU  all  ^kvb^  fip  per* 

sonal  property  are  paid. 

f  1665.  ($  258.)  Upon  the  final  settlement  of  the  accounts 
of  the  executor  or  administrator,  or  at  any  subsequent  timet 
upon  the  application  of  the  executor  or  administrator,  or  of  anj 
heir,  legatee  or  devisee,  the  court  must  proceed  to  distribute  the 
residue  of  the  estate  tn  the  hands  of  the  executor  or  <zdmiHi$tra- 
tor,  if  any,  among  the  persons  who  by  law  are  entitled  thereto ; 
and  if  the  decedent  has  left  a  surviying  child,  and  the  issue  of 
other  children,  and  any  of  them,  before  the  close  of  adminislra« 
tlon,  have  died  while  under  age  and  not  having  been  married, 
no  administi^Uon  on  such  deceased  child's  estate  is  necessary, 
but  all  the  estate  which  such  deceased  child  was  entitled  to  by 
inheritance  must,  without  administration,  be  distribated  to  the 
other  heirs  at  law.  A  statement  of  any'  receipts  and  disborss- 
ments  of  the  executor  or  adaiinistrator^  since  the  rendition  of  his 
final  accounts,  most  be  reported  and  filed  at  the  time  of  makiag 
anch  distribution,  and  a  settlement  thereof,  together  with  an 
estimate  of  the  expenses  of  closing  the  estate,  must  be  made  by 
the  court,  and  included  in  the  order  or  decree ;  or  the  eoort  or 
judge  may  order  notice  of  the  settlement  of  such  aopplemeiittty 
account,  and  refer  the  same  as  in  other  casea  of  the  settlement  of 
accounts. 

Btst  Ittft^  Sn.  read :  **  shall  hare  left  him  or  her  swriTlag  serend 
children,  or  one  child  and  the  iMoe  of  one  or  more  other  children,  and  if 
any  one  of  such  surviying  children  shall,"  tastead  of,  **  has  left  a  sarriy^ 
hig  clUld,  and  the  iesne  of  other  children,  and  any  of  them  " ;  also,  **  heta 
as  prescribed  by  law,"  msiesd  of,  *'hei»  atiaw";  also  Inseited  ^be 
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7oid9.  "  unless  aistrlbotion  of  tbs  emI  estate  oi^jr  be  nwde,**  between 

•tftstribaflon,*'  and  '^and  asetUemflnt" 

Stat  1861 ,  649,  omitted  all  tbe  words  between,  *'  are  entitled  '*  and  *'  A 
statement ' ' ;  also  insprtod  the  words. "  or  the  grantee  of  tbe  heir,  legatee 
or  devisee,"  after  tlie  words,  •*  or  devisee.** 

Stat  1851. 481,  omitted  aU  after  the  words,  **  are  entitled.'* 

6  Cjnl.  418:  20  OaL  618;  »  CaL€6S;  40  Cal,  465;  Estate  of  Rjberg,  Jan- 
naiy  Term,  1871. 

tide  §  mi. 

Stat.  186^4,  IgtS,  SS 10-13,  yrw  substantially  the  same  as  this  and  the 
following  section,  inscrting^  alter  the  word  *'  appeal  *'  the  words,  **  in  the 
manner  and  %vltnin  the  time  provided  by  law  " :  also  the  words.  '*  or 
plaoe,"  after  "■  allowed  in  the  stMe,**  in  « 1667. 

Stat  1831, 481,  omitted  %  IttT;  also  all  of  S  IMS,  vOer  die  words,  •*  same 

in  possession.** 

^  1660.  ($259.)  In  the  order  or  decree,  tbe  coart  miiflC:- 
name  tbe  persons  and  tbe  proportions  or  parts  to  irhlch.  eaebu 
shaU  be  entiiled,  and  soch  persons  maj  demand,  sue  far  and  i«^  - 
cover  tbeir  respectiTe  shares  from  the  execator  or  administra- 
tor, or  any  person  having  tbe  lame  in  poesession.  Snch  order  or  ■ 
decree  is  condasive  as  to  the  rights  of  heirs,  legatees  or  deyisee%- 
•abject  only  to  be  reversed,  set  aside  or  modified  on  appeal. 
90Cal.e28;  4OCal.40t. 

(  1667.  (^  359,)  Upon  applieatioa  for  distrilboljoo,  aftar 
fipal  settlement  of  the  accounts  of  administration,  if  tbe  decedent 
was  a  non-resident  of  this  state,  leaving  a  will  which  has  been 
dpiy  proved  or  allowed  in  tbe  state  of  his  residence,  and  an 
aotbeuticated  copy  thereof  has  been  admitted  to  proliate  in  this 
state,  and  it  is  necessary,  in  order  that  the  estate  or  any  part 
thereof  muy  be  distrijbated  according  to  the  will,  that  tbe  estate.- 
in  this  state  should  be  delivered  to  the  execator  or  administrator* 
in  the  state  or  place  of  bis  residence,  the  conrt  may  order  sueh* 
delivery  to  be  made,  and,  if  necessary,  order  a  sale  of  the  real 
estate,  and  u  like  delivery  of  the  proceeds.  The  delivery,  iii  ac- 
cordance with  tbe  order  of  tbe  court,  is  a  fall  discharge  of  the 
execator  or  administrator  with  tbe  will  annexed,  iu  this  state,  iu 
relation  to  all  property  embraced  in  such  order,  which,  nuless 
reversed  on  appeal,  binds  and  concludes  all  parties  in  interest. 
Sales  of  real  estate  ordered  by  virtne  of  this  section  mast  bo 
made  in  the  same  manner  as  other  sales  of  real  estate  of  decedents 
by  orjder  of  the  probate  conrL 

FMJtfS  1668' and  note. 
C.  €.  I 
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^668.  ($  260.)  The  order  or  decr«ae  may  be  made  on  tlio 
petniull^^tiie  executor  or  adminiatrator,  or  of  any  person 
iiitere8tednN4|e  estate,  bat  notice  moBt  be  giyen,  or  waiyed^ 
nnlest  distribuiwIiii^ncLde,  or  the  time  for  making  it  U  fixti 
by  order  of  the  court^t^^^  time  of  the  settlement  if  Viefimd 
aecoufit.  All  proceedings  n^^l^patvetl  or  dispensed  with  moat 
be  had  in  the  manner  provided  i^Hi^foiir,  chapter  aeven,  of 
this  title,  for  Bale  of  real  estate  by  anCT^||tor  or  admUustiator. 
The  6oart  may  order  each  farther  notice  t^li^nyen  as  it  nugr 
deem  proper.  If  partition  is  applied  for,  as  pioH^^  in  this 
chapter,  sach  decree  shall  not  divest  the  coart  of  ji 
the  purposes  of  partition,  unless  the  estate  is  finally  closed. 

Vide  g  1669. 

Stat.  1861, 649,  BubBtantially  tbe  same,  omlttltg  of  conne  tJie  ttallclzad 
words. 

Stat  1851, 482,  reafl :  **  The  deeree  may  be  made  on  the  application  of 
the  executor  or  administrator,  or  of  any  person  interested  in  the  estate, 
and  shall  only  bo  made  after  notice  has  been  ffiven  in  the  manner  re- 


qjDdred  in  regard  to  an  application  for  the  sale  of  land  by  an  executor  or 
adminlstmtor.  The  court  may  order  such  fhrther  notice  to  be  given  as 
it  may  deem  proper.'* 

Estate  of  Byberg,  Jan.  T.,  1871 ;  Estate  of  Silvey,  Oct  T.,  187L 

^  1669.  (^  260.)  Before  any  decree  of  distribution  of  an 
estate  is  made,  the  probate  court  must  be  satisfied,  by  the  oath  of 
the  executor  or  administrator,  or  otherwise,  that  all  state,  county 
and  municipal  taxes,  legally  levied  upon  personal  property  of 
the  estate,  have  been  fully  paid. 

Tide  1 1668  and  note. 

Stat  1865-6, 881,  S  6,  read :  **  Ko  order  or  decree  for  the  distilbntlon  of 
any  property  of  any  decedent  shall  be  made  by  the  probate  Judge,  until 
the  administrator  or  administrators,  executor  or  executes,  executrix  <Hr 
•xecutrices,  (as  the  case  may  be)  shall  have  filed  in  the  probate  eonrt  his, 
or  her,  or  their  good  and  sufficient  affidavit  that  all  personal  property 
taxes  due  the  state,  and  said  city  and  county,  that  have  attached  to  or 
accrued  against  the  estate  of  such  decedents,  have  been  t^Uy  paid*'* 
(This  Act  was  to  ftcflitate  the  ccUection  of  taxes  in  San  Francisco.; 

Stat.  1897, 335,  %  28.  read :  "  It  is  hereby  made  the  duty  of  every  probate ' 
court  and  probate  jndge,  firom  time  to  time,  to  direct  each  and  every  e^- . 
ecutor  and  administrator,  (which  directions  may  be  either  specillcally 
given  in  each  case  or  by  a  general  order)  to  pur  out  of  the  funds  of  the- 
estate  aH  taxes  that  have  attached  to  or  acemea  against  such  estate  after . 
tbe  passage  of  this  Act,  and  no  order  or  deeree  for  the  distribur.on  of  any 
property  of  any  decedent  among  the  heirs  or  devisees  shall  be  wade  untU 
all  taxes  that  have  attached  to  or  aocnied  against  the  estate  shall  have 
been  paid." 

Stat  of  n.  S.  required  Internal  Revenue  stamp  of  #1  when  the  estate, ' 
as  sworn  to,  does  not  exceed  f  2,000  in  value,  and  for  every  thonsand  Mf 
lars,  or  ftaotional  part  thereof,  tn  excess  of  $2jm,  fO  cente. 
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Ko  Internal  Bevenae  sUmp  is  reqnired  on  ettatea,  where  the  eflteti, 
real  and  personal,  do  not  exceed  #1,000  in  valoA. 

No  stamp  is  necessary  upon  papers  nsed  in  the  ooUection  of  claims 
ftom  the  U.  &  Government  by  soldiers  or  their  legal  representatives,  for 
pensiooa,  hack  pay,  bounty,  or  for  property  lost  in  the  service. 

Vide  Act  Jane  30th,  1864,  U.  8.  Statutes  at  Large.  YoL  13,  pp.  285  et  ieq, 
tx  provisions  concerning  U.  S.  Jnt.  Bev.  Taxes  apon  ]ei;af.fea  and  distR' 
butions. 

Bepealed? 


|X675 
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ARTICLE  III. 


DISTRIBUTION   AND  PARTITION, 


Seotzoit  1676. 
1676. 

1677. 
1678. 

1679. 
1680. 

1681. 

1682. 
168a 

1684. 
1685. 

1686. 


Estate  in  common.    Commissioners. 

Partition  and  notice  thereof,  and  the  time^of  tJBLag 
petition. 

jilstate  in  different  counties,  how  divided. 
Partition  may  be  made  although  some  of  the  hein» 

etc.,  have  parted  with  their  interest. 
Shares  to  be  st>t  out  by  metes  and  bounds.  ' 
Whole  estate  may  be  assigned  to  one,  in  oertain 

cases. 
Payments  lor  equality  of  i>artition,  by  whom  and 

how. 
Estate  may  bo  sold. 
To  give  notice  to  all  persons  and  guardians  before 

partition.    Duties  of  commissioners. 
To  make  rejrart,  and  partition  to  be  recorded. 
When  commissioners  to  make  partition  are  not 

necessary. 
Advancements  made  to  heirs. 


(  1675.  (^  261.)  When  the  estate,  real  or  personal,  assigned 
hy  the  decree  of  distribution  to  two  or  more  heirs,  devisees  or 
legatees,  is  in  common  and  undivided,  and  the  respective  shares 
are  not  separated  and  distinguished,  partition  or  distribution 
may  be  made  by  three  disinterested  persons,  to  be  appointed 
commissioners  for  that  purpose  by  the  probate  court  orjudge» 
who  must  be  duly  sworn  to  the  faithful  discharge  of  their  duties. 
A  certified  copy  of  the  order  of  their  appointment,  and  of  the 
order  or  decree  assigning  and  distributing  the  estate,  must  be 
issued  to  them  as  their  warrant,  and  their  oath  must  be  indorsed 
thereon.  Upon  consent  of  tho  parties,  or  when  the  court  deems 
it  proper  and  just,  it  is  suiBcient  to  appoint  one  commissioner 
only,  who  bns  the  same  authority  and  is  governed  by  the  same 
rules  as  if  three  were  appointed. 

Stat.  1861, 649,  inserted  the  words,  *'  or  when  property  of  the  estate 
shall  bo  held  in  common  and  undivided  witli  other  parties,"  between 
"  distinguished  "  and  "  partition  " ;  aliso,  *'  by  any  officer  auihorlaeA  to 
odmlttistcr  oaths,"  between  "  duties  "  and  "  a  certified  copy." 
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Stat  1851, 482,  omitted  all  after  tbe  words,  **  duties  '* :  also  the  wonSa, 
*'•  by  the  decree  of  distribution  " ;  also  read.  *'  probate  Judge  "  instead  of 
** probate  court  or  Judge";  also  added  alter  the  word  '* duties,"  the 
words,  '*  and  the  court  shall  issue  a  warrant  to  them  for  that  purpose." 

^  167G.  ($  263.)  Sacb  partition  may  be  ordered  and  had  in 
the  probate  court  on  the  petition  of  any  person  interested.  Bat 
before  commiaBioners  are  iippointed,  or  partition  ordered  by  ike 
probate  court  aa  directed  in  this  cliapter,  notice  thereof  most  be 
given  tp  all  peroons  interested,  who  reside  in  this  state,  or  to 
(heir  guardians,  and  to  the  agents,  attorneys  or  guardians,  if 
any  in  this  state,  of  each  as  reside  oat  of  the  state,  either  person- 
ally or  by  public  notice,  as  the  probate  court  may  direct.  The 
petition  may  be  filed,  attorneys,  guardians  and  agents  appointed, 
^d  notice  given,  at  any  time  before  the  order  or  decree  of  dis- 
tribation,  but  the  commissioners  mnst  not  be  appointed  until  the 
order  or  decree  is  made  distributing  the  estate. 

8t^  1861, 690, read:  ** assigning  instead  of  distributing";  and  added 
the  words, "but  tvhcn  the  application  Is  made  solely  to  nave  partition 
between  the  estate  administered  upon,  and  any  oihcr  parties,  such  appli- 
cation may  be  made,  and  8uch  partition  ordered,  at  any  time  the  court 
may  direct  *' ;  otherwise  It  was  substantially  the  same. 

Btat  1851, 482.  omitted  all  after  the  words,  "may  direct";  also  the 
words. "  commissioners  are  appointed,  or  " ;  also,  the  words  In  Italics. 

$  1677.  ($  363.)  If  the  real  estate  is  in  different  oonntiee, 
the  probate  court  may,  if  deemed  proper,  appoint  a  commissioBer 
/or  ally  or  different  commissioners  for  each  coonty.  The  estote 
in  each  county  must  be  divided  separately  among  the  heir*, 
devi&ees  or  hgateety  as  If  there  was  no  other  estate  to  be  dividedr 
but  the  commissioner  first  appointed  most,  nnless  otherwise 
directed  by  the  probate  conrt,  malce  division  of  soch  i*eal  estate, 
wherever  situated  within  this  state. 

Stat.  1861, 649. 

^  1A7&  ($  264.)  Partition  or  distribution  of  the  renl  estate 
may  be  made  aa  provided  in  this  chapter,  although  some  of  the 
ori^nal  heirs,  legatees  or  deviaees  may  have  conveyed  their 
shares  to  other  persons^  and  such  shares  most  be  assigned  to  the 
person  holding  the  same,  in  the  same  manner  as  tliey  •tti^nriae 
would  have  been  to  such  heirs,  legatees  or  devisees 

Stat  1851, 482,  sabstantially  the  same. 
'  18  Cal.  99.  • 
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(  1679.  (^  265.)  fV%tfn  both  distribvMon  and  partition  are 
madCf  the  several  shares  in  tbe  real  and  personal  estate  most  b# 
set  out  to  each  iudividnal  in  proportion  to  his  right,  hy  metes 
and  bounds,  or  description,  so  that  the  same  can  be  easily  dia- 
tingnisfaed  unless  two  or  more  of  the  parties  interested  couaent 
to  have  their  shares  set  out  so  as  to  be  held  by  them  in  common 
and  undivided. 

§  1680*     (^  266:)    When  the  real  estate  cannot  be  divided 

without  prejudice  or  inconvenience  to  the  owners,  the  probate 

court  may  assign  the  whole  to  one  or  more  of  the  parties  entitled 

to  share  therein  who  will  accept  it,  always  preferring  the  males 

to  the  females,  and  among  children  preferring  the  elder  to  the 

younger.    The  parties  accepting  the  whole  must  pay  to  tho 

other  parties  interested  their  just  proportion  of  the  true  valuo 

thereof,  or  secure  the  same  to  their  satisfactioa^  or,  in  case  of  the 

minority  of  such  party,  then  to  the  satisfaction  of  bis  gtmrdian^ 

and  the  true  value  of  the  estate  must  be  aseertainedand  reported 

by  the  commissioners.    When  the  commissioners  appointed  to 

make  partition  are  of  the  opinion  that  the  real  estate  cannot  be 

divided  without  prejudice  or  inconvenience  to  the  owners,  they 

must  BO  report  to  the  court,  and  recommend  that  the  whole  be 

asngned  as  herein  provided,  and  must  find  and  report  the  true 

value  of  such  real  estate.    Qnjiling  the  report  of  the  commisr 

noners,  and  on  making  or  securing  the  payment  as  before  pro> 

-vided,       the  court,  if  it  appears  j,ust  and  proper,  must  confirm 

the  report,  and  thereupon  the  assignment  is  complete,  and  the 

title  to  the  whole  of  such  real  estate  vests  in  tbe  person  to  whom 

the  same  is  so  assigned. 

Stat  186S-4, 871,  read :  **  upon  the  return  of,"  inttesA  of  **  on  flUng." 

Stat.  1861, 650,  omitted  all  after  tbe  words, ''  by  tbe  commtMtonen.'* 

Slat.  18U,  482,  was  tbe  same  as  stat.  186U  omitting  tbereft*om  tbe 
words,  '^  or  m  case  of  tbe  minorily  of  sach  parly  then  to  tbe  satisfitetieil 
of  hla  or  her  guardian  " ;  also  inserting,  *'  hy  commissioners  appointed  by 
the  probate  court  and  sworn  for  that  poipose,"  instead  of  '*  ana  reported 
b7  the  commiBSioaers."  . 

^  le&U     (^  267.)    When  any  tract  of  land  or  tenement  is  of 

greater  value  than  any  one's  share  in  the  estate  to  be  divided, 

-^"•^  cannot  be  divided  without  injury  to  the  same,  it  may  be  ad 

the  oomnussioners  appointed  to  make  partition  to  any  of 
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the  parties  who  will  accept  it,  giving;  preference  as  prescribed  in 
the  preceding  eection.  The  party  accepting  mastpay  or  Becc:e 
to  the  others  such  sams  as  the  commissioners  shall  award  to 
make  the  partition  eqaal,  and  the  commissioners  mnst  make  their 
award  accordingly  ;  bat  snch  partition  mast  not  be  established 
by  the  coort  antil  the  sums  awarded  are  paid  to  the  parties 
entitled  to  the  same,  or  secured  to  their  satis&ctioa 

$  1689.  ($  268.)  When  it  appears  to  the  court,  from  the 
commissioners'  report,  that  it  cannot  otherwise  be  fairly  divided 
and  should  be  sold,  the  court  may  order  the  sale  of  the  whole  or 
any  part  of  the  estate,  real  or  personal,  by  the  execator  or  ad- 
ministrator, or  by  a  commissioner  appointed  for  that  parpose, 
and  the  proceeds  distributed.  The  sale  must  be  conducted,  re- 
ix>rted  and  confirmed,  in  the  same  maimer  and  under  the  same 
requirements  provided  in  article  four,  chapter  seven,  of  this  title. 

Stat.  1861, 680,  read :  *'  When  Ucamiot  other^vlse  be  fairly  divided,  the 
whole,  or  any  part  of  the  estate,  real  or  personal,  may  be  recommended 
by  the  commlasionen  to  be  sold ;  and  if  the  report  bo  confirmed,  the  court 
may  order  a  sale  by  the  executor  or  administrator,  or  by  a  commissioner 
appointed  for  that  purpose,  and  distribute  the  proceeds.  The  sale  shall 
be  couducied  and  reported  upon,  and  be  confirmed,  in  the  same  manner 
and  under  the  same  rules  as  in  ordinary  cases  of  sales  of  land  by  an  ad- 
ministrator under  this  act. 

8tat.  1851, 483.  same  as  stat.  1861,  omitting  all  after  the  words, "  thepro- 
ceeds";  also  reading  ^  agent  appointed  "  instead  of  **  commissioner  ap- 
pelated." 

^  1688.  (^  270.)  Beforeany  partition  is  made  ornny estate 
divided,  as  provided  in  this  chapter,  notice  mast  be  given  to  all 
persons  interested  in  the  partition,  their  guardians,  agents  or 
attorneys,  by  the  commissioners,  of  the  time  and  place,  when 
and  where,  they  shall  proceed  to  make  partition.  The  com- 
missioners may  take  testimony,  order  surveys  and  take  snch 
other  steps  as  may  be  necessary  to  enable  them  to  form  a  judg- 
ment upon  the  matters  before  them. 

Stat.  1861, 651,  Inserted  the  words :  "  Guardiana  shall  be  appointed  for 
all  minors  and  insano  persons  interested  in  the  estate  to  be  divided;  and' 
some  discreet  person  shall  be  appointed  to  act  as  agent  ibr  snch  parties 
as  reiAde  out  of  the  state,  or  an  attorney  for  all  absent  heirs  and  persons 
interested,"  between  ** chapter"  and  *' notice." 

Stat.  1851. 483,  read :  "  Before  every  partition  shall  be  made,  or  any  es- 
tate divided,  as  provided  In  this  chapter,  jruardians  shall  be  appointed 
for  all  minors  and  Insane  persons  interested  in  the  estate  to  be  divided ; 
and  some  discreet  person  shall  be  appointed  to  act  as  agent  for  such  par- 
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ties  as  reside  oat  of  the  state ;  and  notice  of  tbe  appointment  of  aacb 
agent  shall  be  given  to  the  commissioners  in  their  warrant ;  and  notice 
shall  be  given  to  all  persons  interested  in  the  partition,  their  guardians 
or  agents,  by  the  commissioners,  of  the  time  when  they  shall  proceed  to 
make  partition." 

^1684*  ($271.)  Tbe  commissioners  mast  report  tbeir  pro- 
ce^iugs,  and  the  partition  agreed  upon  by  tbem,  to  the  probHt^ 
court,  in  writing,  and  the  court  may  for  safEicient  reasons,  set 
aside  the  report  and  commit  tbe  same  to  the  same  commissioners 
or  appoint  others  ;  and  when  sncb  report  is  finally  confirmedi  a 
certified  copy  of  tlie  judg-ment  or  decree  of  partition  made 
thereon,  attested  by  tbe  clei-k,  under  the  seal  of  tbe  court,  must 
be  recorded  in  the  office  of  the  recorder  of  t^e  couuty  where 
tbe  lands  lie. 

Stat.  1861, 651. 

Stat.  1851,  483.  read :  "  The  commissioners  shall  make  report  of  tKelr 
proceedings  to  the  probate'court  in  writing,  and  the  court  may  for  stiffly 
cient  reasons  set  aside  such  report,  and  remit  iho  saUie  to  the  same  com- 
missioners, or  appoint  others:  and  the  report,  when  finally  accepted  and 
esta'Uished,  shall  be  recorded  in  the  records  of  the  probate  court,  and  a 
copy  thereof,  attested  by  the  clerk  under  the  seal  or  the-  coxn^,  shall  be 
recorded  in  the  office  of  the  recorder  of  the  county  where  the  lands  lie  " 

^  1685.  (^  272.)  When  tbe  probate  court  makes  judgment 
or  decree  assigning  tbe  residue  of  any  estate  to  one  or  more 
persons  entitled  to  tbe  same,  it  is  not  necessary  to  appoint  comt- 
missioners  to  make  partition  or  distribution  thereof,  Unless  the 
parties  to  whom  the  assignment  is  decreed,  or  some  of  them,  re- 
quest that  such  partition  be  made. 

$  1686.  (^  273.)  AH  questions  as  to  advancements  made,  or 
a.Ueged  to  have  been  made,  by  the  decedent  to  his  heirs,  m^y  be 
heard  and  determined  by  the  probate  court,  and  must  be  speci- 
fied in  tbe  decree  assigning  and  distributing  the  estate  ;  and  the 
^nal  judgment  or  decree  of  tbe  probate  court,  or  in  case  of  appeal, 
of  the  supreme  court,  is  biudiug  on  all  parties  interested  in  th« 
estate 

Stat.  1861, 661,  read  "  any  heirs  "  for  "  his  heirs.'- 

Stat.  1851, 433.  read  same  as  stat.  1861,  down  to  and  including  '*  deocee 
assigning,"  and  thereafter  as  follows :  "  tbe  estate,  and  in  the  warrant  to 
the  commissioners,  aud  the  final  decree  of  the  probate  court,  or  in  case 
of  appeal,  of  the  district  or  sapreme  court,  shall  be  binding  on  all  partiea 
Interested  in  the  estate." 
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ARTICLE  IV. 

AGENTS    FOR    ABSESTT     INTERESTED     PARTTES^     DISCHARGE    OF 
EXECUTOR  OR  ADMINISTRATOR. 

j^XOrttoK  1691.    Conrt  nuiy  appoint  agent  to  take  poeaession  for 
absenteee. 
1082.    Agent  to  give  bond,  and  his  oompenbation. 

1683.  Unclaimed  estate,  how  disposed  of. 

1684.  When  real  and  personal  property  of  abteoatee  to  be 

sold. 

1695.  Liability  of  agent  on  his  bond. 

1696.  Certiilcato  to  claimant. 

1697.  Final  settlement,  decree  and  discharge. 

1698.  Discovery  of  property. 

$  1691.  (^  274.)  Wbeu  any  estate  is*  aB8igned<^(2t«^&vi^ 
by  tk  judgment  or  decree  of  the  court,  as  provided  in  this  chapter, 
U>  any  peraou  riasiding  oat  of,  and  having  no  agent  in  this  state, 
and  it  is  necessary  that  some  person  sbonid  be  aathorized  to  take 
poeseesion  and  charge  of  the  same  for  the  benefit  of  sach  abseul 
person,  the  court  may  appoint  an  agent  for  that  porposo,  and 
authorize  him  to  take  charge  of  such  estate,  as  well  as  to  act  for 
such  absent  person  in  the  distribution. 

$  1699.  (^  275.)  The  agent  must  Jirst  give  a  bond  to  the 
probate  judge,  to  be  approved  by  him,  conditioned  that  he  shall 
faithfully  manage  aad  account  for  the  estate.  The  court  ap< 
pointing  such  agent  may  allow  a  reasonable  sum  out  of  the 
protits  of  the  estate  for  his  services  and  expenses. 

Stat,  l&^l,  484, 6ab8tantiaUy  the  same,  inserting  the  words,  "  before  he 
shall  be  authorized  to  receive  the  same,"  between  "  estate  "  and  '^  the 
court." 

^  1693.  (§  276.)  When  personal  projxrty  remains  in  the 
hands  of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
court  that  it  is  for  the  bcnejit  of  those  interested,  ii  shall  be  sold 
under  the  order  of  the  court,  aud  the  proceeds,  after  deducting  the 
expenses  of  the  sule  allowed  by  the  court,  must  be  paid  into  the 
state  treusnry.  When  the  payment  is  made,  the  agent  must  take 
from  the  treasury  duplicate  receipts,  one  of  which  he  must  file 
in  the  office  of  the  controller,  and  the  other  in  the  probata  court. 
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$  1694.  (N.  S.)  The  agent  most  render  to  the  probftte 
court  appointiug  him,  animally,  an  accoont,  showing — 

1.  The  valae  and  character  of  the  property  received  by  him, 
what  portion  thereof  is  still  on  hand,  what  sold,  and  for  what. 

2.  The  income  derived  therefrom. 

3.  The  taxes  and  assessments  imposed  thereon,  for  what, 
and  whether  paid  or  unpaid. 

4.  Expenses  incurred  in  the  care,  protection  and  management 
thereof,  and  whether  paid  or  unpaid. 

When  filed,  the  probate  court  may  examine  witnesses  and  take 
proofs  in  regard  to  the  account ;  and  if  satisfied  from  snch  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  advantage  of 
the  persons  interested  therein,  the  court  may  by  order,  direct  a 
sale  to  be  made  of  the  whole  or  such  parts  of  the  real  or  personal 
property  as  shall  appear  to  be  proper,  and  the  purchase  money 
to  be  deposited  in  the  state  treasury. 

$  1695.  ($  277.)  The  agent  is  liable-on  his  bond  for  the 
cafe  and  preservation  of  the  estate  while  in  his  hands,  and  f<Mr 
the  payment  of  the  proceeds  of  the  eaie  as  required  in  the  pre> 
ceding  sections,  and  may  be  sued  thereon  by  any  person  inter- 
ested. 

Stat  1851,  4R4,  read:  "when  the^sta^e,"  instead  of  "  when  personal 
property." 

^  1696.  (^  278.)  When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  probate  court  making  the  dis- 
tribution must  inquire  into  tnch  claim  and  being  first  satisfied  of 
his  right  thereto^  must  grant  him  a  certificate  to  that  effect^  under 
its  seal ;  and  upon  the  presentation  of  the  certificate  to  him,  the 
oontroUer  must  draw  his  warrant,  on  the  treasurer  for  the 
amount. 

^  1697.  ($  279.)  Wben  the  estate  has  been  fully  adminis- 
tered, and  it  is  shown  by  the  executor  or  administrator,  by  the 
production  of  satisfactory  vouchers,  that  he  has  paid  all  sums  of 
money  due  from  him,  and  delivered  up,  under  the  order  of  the 
Aourt,  all  the  property  of  the  estate  to  the  parties  entitled,  and 
performf^d  tM  the  acts  lawfully  required  of  him,  the  conrt  must 
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make  &  judgment  or  decree  discharging  him  from  all  liabilitj  to 
be  incurred  thereafter. 

Stat  1861,  651. 

Stat  185U  484,  omitted  the  worOa  **  and  perfonned  all  the  acts  lawftaij 
legnJredof  blm.** 
24GaL501;  36Cal.6M. 

L698.  (^  280.)  The  final  settlement  of  an  estate  does  not 
preveoN^be  subsequent  issoance  of  letters  testamentary,  or  of 
adminisU^Ki^Tl  with  the  will  annexed,  whenever  other  property 
of  the  estateiSdiscovered,  or  whenever  it  becomes  necessary  or 
proper,  from  an^iinse,  that  letters  should  be  again  issued. 

Stat  1861, 651,  same  inSliytance. 

Stat  1851, 484,  same  in  salmBce,  inaertlng  the  word  "subsequently  " 
before  "discovered,**  and  omiuMMJie  worda  **te»tamentai7,  or  of**; 
also  **  wltb  the  will  annexed.* * 

[Amendment  approved  FebroaryNiL  1872-^took  effect  im- 
mediately. $  280.  The  final  settlemen^iCan  estate  shall  not 
prevent  a  subseqnent  issuanoe  of  letters  tesoNigntary  with  the 
will  axmezed,  or  of  subeeqaent  letters  of  admiu^mtion,  when 
no  will  eziBts,  should  other  property  of  the  estate  beliKovered, 
or  should  it  become  necessary  or  proper,  from  any  caokli^at 
letters  should  be  again  isaned.] 
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CHAPTER  Xn. 

OF  OH^^ERS,  DECREE3,  PROCESS,  lOKUTfifif^  BECI- 
O&DS,  TRIALS  AND  APPEALS. 

SxcTiQif  1704,    Orders  and  deorees  to  \m  entiered.lB  mtiintM. 

1705.  How  oftpn  poblicaiion  to  be  iqjuie. 

1706.  Bqcorded  decree  or  order  to  ffiaimrt  OQjttQe  ftOlfL 

date  of  filing. 

1707.  Citation,  how  directed  and  what  to  contain 

1708.  Citation,  how  issued. 

1709.  Citation,  how  eerved. 

1710.  Personal  notice  given  ^  citation. 

1711.  Citation  to  be  served  five  days  belbre  rotan.    ' 

1712.  One  dercription  of  real  estate  sought  to  be  sold 

being  published,  is  sufficient  for  all  purposes 
1718.    Rules  of  practice^  generally. 
1714.   Nevr  trials  and  appeals. 
Wi&.  Within  w^tt^nieapp^miKib^  taken. 
171fi.   Iwnes  joined  in^prpbata  coor|;,  how;  tried^  aii^  41** 

PQsed,oC 

1717.  Court  to  try  eaae  when  no  J.i:|i7.l8.4e]]^aadpd.    Hpv 

and  what  issues  to  l!>e  tried. '   '     

1718.  Court  to  appoint  attorney  fbr  minor  or  absent  heirs, 

devisees,  legatees  or  creditors,  when,  and  what 
compensation  he  is  to  receive. 

1719.  Decree  relative  to  homestead,  and  effect  thereot 

1720.  Costs,  by  whom  paid  in  certain  cases. 

1721.  Executor,  administrator  or  guardian  to  be  removed 

when  committed  for  contempt,  and  anotber  ap- 
pointed. 

^TO^  ($  287.)  All  orders -and  decrees  made  by  the  pro- 
bate conf^tfViamMts  terms,  and  all  orders  which  the  probate 
judge  is  speciallyuiSflMiitf^oniake  out  of  term  time  or  ai 
dMmber$y  must  be  entered  atieiS|{HNii^]]^nmute  book  of  tiie 
court.  Upon  the  close  of  each  term  thejucQ^iMia^iffn  the 
minates. 

Stat  1861,  6SI2,  read:  "empowered"  instead  of  '* authorised;"  also 
added  the  words,  *'  of  the  proceedings,  when  any  publication  is  ordoed, 
such  pnUlcation  shall  be  made  dally  or  otherwise,  as  often  during  liM 
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prescribed  period  as  the  paper  is  regalarly  issued,  unless  otiienvlse  pr6- 
vided  in  this  act.  The  court  or  judge  may,  nowever,  prescribe  a  less  num- 
ber of  publications  during  the  period  prescribed." 

Stat.  1851, 485,  read :  "AH  orders  and  decrees  made  by  the  probate  court, 
dnriog  its  terras,  shall  be  entered  at  length  in  tlie  minute -book  of  tlie 
conrt :  and  als3  all  orders  which  the  probate  judge  is  empowered  to  malcc 
out  of  term-time,  and  which  are,  by  this  act,  specially  required  to  bo  so 
entered.  Upon  tlie  close  of  each  term,  the  judge  shall  sign  the  minutes 
of  the  proceedings." 

^  1705.  ($  287.)  When  any  pablicatioii  is  ordered,  such 
publication  mnst  be  made  daily  or  otherwise,  as  often  daring  the 
prescribed  period  as  the  paper  is  regalarly  issaed,  nnless  other- 
wise proyided  in  this  title.  The  court  or  judge  may,  however, 
order  a  less  namber  of  publications  daring  the  period. 

Vide  S 1704,  and  note. 

^  1706.  When  it  is  provided  in  this  title  that  any  order  or 
decree  of  a  probate  court  or  judge,  or  a  copy  thereof,  must  be 
recorded  in  the  office  of  the  county  recorder,  from  the  time  of  fil- 
ing the  same  for  record,  notice  is  imparted  to  all  persons  of  the 
contents  thereof. 

Stat  1865-6, 767,  §  11,  was  substantially  the  same ;  but  read  *'  by  law  " 
instead  of  ''  in  this  title  " ;  also  added  the  words,  "  provided,  that  noth- 
ing in  this  section  shall  be  construed  to  lessen  in  any  respect  the  force  or 
eiSect,  as  notice  or  otherwise,  of  any  order,  decree,  act  or  proceeding  of  a 
probate  court  or  probate  judge." 

^  1707.  Citations  must  be  directed  to  the  person  to  be-dted, 
signed  by  the  derk  and  issued  under  the  seal  of  the  court,  and 
must  contain — 

1.  The  title  of  the  proceeding. 

2.  A  briftf  statement  of  the  nature  of  ihe  proceeding. 

3.  A  direction  that  the  person  cited  appear  at  a  time  and  place 
specified. 

^  1708.  The  citation  may  be  issued  by  the  clerk  upon  fhe 
ai^Iication  of  any  party  without  an  order  of  the  judge,  except  in 
cases  in  which  such  order  is  by  the  provisions  of  this  title  ex- 
pressly required. 

^  1709.  The  citation  must  be  served  in-  the  6am&  manner  as 
a  summons  in  a  civil  action. 

^  1910.    When  personal  notice  is  required,  and  no  mode  of 
giving  it  is  prescribed  in  this  title,  it  must  be  given  by  citation. 
C.  C.  r.-4'7. 


.^ 
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^  1711.     (}  2(K).)   When  no  other  time  is  specially  prescribed 
in  this  title,  citations  most  be  served  at  least  iive  days  before  the 
.  return  day  thereof. 

j^  1719.  (N.  S.)  .  When  acomplete  description  oi  the  real 
property  of  an  estate  sought  to  be  sold  has  been  given  and  pnb- 
lisbued  in  a  newspaper,  as  required  in  the  order  to  show  cause 
why  the  sale  should  not  be  made,  such  description  need  not  be 
published  in  any  subsequent  notice  of  sale  or  notice  of  a  petition 
for  the  confirmation  thereof;  it  is  sufficient  to  refer  to  the 
description  contained  in  the  publication  of  tbe  first  notice,  as 
being  proved  and  on  file  in  the  court. 

(  1713.  ($  293.)  Except  as  otherwise  provided  in  ibis  title, 
the  provisions  of  Part  II  of  this  code  are  applicable  to  and  con- 
stitate.  the  rules  of  prasitioe  in  the  prooeedinga  mentioned  in  this 
title. 

^  1714>.  The  provisioDS  of  Part  II  of  this  code,  relative  to 
new  trials  and  appeals—except  in  so  far  as  they  are  inconsistent 
with  the  jprovisions  of  this  title-* apply  to  the  proceedings 
mentioned  in  this  title. 

As  to  apt>eals  from  probate  court,  tlSSMTl. 

I  1715.  TThe  appeal  most  be  taken  witfaiajizty  days  after 
the  Older,  decree  or  judgment  is  entered. . 

$  1716.  ($  294.)  All  issues  of  fifict  jmned  in  the  probate 
■  court  must  be  tried  in  conformity  with  the  requirements  of  arti- 
cle two,  chapter  two,  of  this  title,  and  in  all  such  proceedings  the 
\  party  affirming  is  plaintiff,  and  the  one  denying  or  avoiding  is 
defendant.  Judgments  therein,  on  the  issues  joined,  as  well  as 
for  costs,  may  be  entered  and  enforced  by  execution  or  otherwise, 
by  the  probate  court,  as  in  civil  actions. 

Fide  11717. 

Stat  1867-8,  G29.  read  t  "All  Imuss  of  fiM^  foand  in  tbe  probate  court 
shall  be  sabject  to  the  provlBions  of  section  twenty  of  this  act,  as  ta  tlie 
mode  of  joining  such  inues,  and  of  disposing  of  the  same.  Upon  fliiug 
the  ground  of  opposition,  and  after  a  written  request  for  a  trial  by  Jury  is 
filed,  tbe  court  or  Judge,  on  due  notice  to  tbe  opposite  party  or  narnes, 
shall  settle  and  iWune  the  Issue  or  issues  between  the  parties,  and  uirect  a 
trial  to  be  had  by  a  Jury,  if  a  Jury  be  demanded ;  and  sueh  trial  sbalt  be 
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had  and  verdict  rendered  upon  imch  Issues,  and  the  jud^me^it  or  decree 
of  the  probate  court  shall  tUereupon  be  made  upon  the  verdict  rendered, 
the  same  ns  if  such  issues  ha  I  been  found  and  determined  by  the  probate 
court;  provided,  that  exceptions  may  bo  taken  for  failure  or  rctXisal  of 
the  probate  court  or  judge  tj  submit  to  the  jury  all  maierial  issues  in- 
volved in  the  contest,  and  presented  In  writing,  in  th'*  written  opposition ; 
and  cither  party  shall  be  entitled  to  raovo  for  a  new  trial  and  to  appeal, 
for  or  on  account  of  error  committed  by  the  probate  court  in  settling  the 
Issues  of  fact  to  bo  submitted  to  the  jury,  or  for  errors  occurring  at  the 
trial  of  such  issues  or  in  rendering  judgment,  as  in  ot^cr  civil  actions." 

Stat.  I80I.  653,  read :  ''  All  issues  of  fact  joined  in  the  probate  court, 
shall  bn  subjoct  to  the  provisions  of  section  twenty  of  this  act,  as  to  the 
mode  of  joining  such  issues,  and  of  disposing  of  tho  same.  Upon  filing 
the  grounds  of  opposition,  and  after  a  written  request  for  a  trial  by  jury 
be  filed,  the  court,  or  judge,  on  duo  notlco  to  tho  opposito  partv,  or  parties, 
shall  settle  and  framo  the  issues  between  the  parties,  and  direct  the  trial 
to  be  had  in  tho  district  court.  A  record  shall  thereupon  be  made  up  in 
tho  probate  '-ourt,  (consisting  of  tho  issues  ftnmcd,  the  order  certifying 
them  to  tlie  district  court,  and  such  other  papers,  or  documents,  from  the 
files,  or  copies  of  the  same,  and  copies  of  orders,  or  other  matters  of  rec- 
ord, as  may  be  necessary,  which  shall  bo  certified  by  the  clerk  and  trans- 
mitted to  the  district  court.  After  the  trial  and  verdict,  a  statement  of 
the  proceedings  had  in  tho  district  court  shall  bo  made  up  and  certified  by 
thc  clerk,  wlilch  r^hall  be  transmitted  to  tho  probato  court,  together  with 
the  original  papers  and  documents  sent  f^om  tho  probate  court;  the  de- 
cree of  tlic  probate  court  shall  thereupon  be  mado  upon  tho  verdict  ren- 
dered, tlie  same  as  if  such  determination  of  said  issues  had  been  made  by 
the  probato  court.  All  questions  of  costs  may  bo  determined  by  the  pro- 
bate court,  and  execution  may  Issue  in  accordance  wltji  the  ^der  or  the 
probate  court"  ' 

Stat  1855, 300,  read :  '*  Issues  of  foet  Joined  in  the  probate  court,  shall 

be  certified  by  the  probato  judge  to  a  district  court<of  tho  same  county 
for  trial,  on  tho  application  of  any  person  Interested  -in,  or  to  be  afTected 
by  the  decision  thereol',  in  the  cases  following :  First,  on  granting  or  re- 
voking letters  testamentary  or  of  administration.  Second,  on  admitting 
a  will  to  probate.  Third,  on  revoking  the  probate  or  determining  the; 
validity  of  a  will.  Fourth,  on  setting  apart  property,  or  making  allow- 
ances for  a  widow  or  child.  Fifth,  on  application  for  the  sale  or  con- 
veyance of  real  property.  Sixth,  on  tho  settlement  of  an  executor  or 
administrator.  Seventh,  on  declaring,  allowing,  or  directing  tho  pay- 
ment of  a  debt,  legacy,  claim  or  distributive  share  of  tho  estate." 

Stat.  1851,486,  read :  "  Appeals  shall  be  allowed  from  the  decisions  of 
the  probate  court  to  the  district  court  of  the  same  county,  in  the  following 
cases :  First,  on  all  decisions  issuing  letters  testamentary  or  of  admin- 
istration or  guardianship.  Second,  on  all  dcrcecs  admitting  any  will  to 
probate  or  determinina  the  validity  of  any  will.  Third,  on  all  decrees  ad- 
mitting any  will  to  probate.  Fourth,  on  all  orders  setting  apart  property 
or  making  aliovvanccs  for  the  widow  w  child  or  children.  Fifth,  on  all 
orders  for  the  salo  or  conveyance  of  real  csrtate.  Sixth,  on  all  settlements 
of  executors  or  administrator  or  administrators.  Seventh,  on  all  orders  di- 
recting the  payment  of  debts  or  legacies,  or  tho  distribution  of  the  estate 
among  heirs,  legatees,  or  distributees.  Eighth,  on  all  orders  revoking  let- 
ters testamentary  or  of  administration.  >iinth,  on  any  allowance,  order, 
decree,  rule  or  decision  whatever,  made  by  the  probate  court  or  judge, 
manifestly  irregular  or  imjust." 

5  Cal.  43a;  7  Gal.  230;  10  Cal.  439;  34  CaL  685;  35  CaL5I0. 

$  1717,  ($  294.)  If  no  jnry  is  demanded,  the  court  mast  try 
the  issnes  joined.  If  on  written  demand  a  jury  is  called  by 
either  party,  and  the  issues  are  not  sufficiently  made  up  by  the 
written  pleadings  on  file,  the  court,  on  due  notice  to  the  opposite 
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party,  mnst  settle  and  frame  the  issnes  to  be  tried  aad  sabmit  the 
same,  together  with  the  evidence  of  each  party,  to  the  jary,  on 
whldi  they  must  render  a  verdict.  Either  may  move  for  a  new 
trial  upon  the  same  grounds  and  errors,  and  in  like  manner,  as 
provided  in  this  code  for  civil  actiona 

Tide  §  1716  an4  note.    10  Cal.  500 ;  M  CaL  682 ;  8S  Cal.  610. 

1718.  (N.  S.)  At  or  before  the  hearing  of  petitions  and 
contllsts  for  the  probate  of  wills ;  for  letters  testamentary  or  of 
adminWration ;  for  sales  of  real  estate  and  confirmations  thereof ; 
settlem^s,  partitions  and  distributions  of  estates ;  setting  ^part 
homesteaoL:  and  all  other  proceedings  where  all  the  parties  in- 
terested in  iw  estate  are  required  to  be  notified  thereof,  the  court 
must  appoint  »^e  competent  attorney  at  law  to  represent,  in  uU 
such  proceeding^the  devisees,  legatees,  heira  or  creditors  of  the 
deeedent,  who  armiinors.and  have  no  general  guardian  in  the 
county,  or  who  areVon-residents  of  the  state  ;  and  may,  if  he 
deem  it  necessary,  apboint  an  attorney  to  represent  those  in- 
terested who,  though  t«y  are  neither  such  minors  or  non-resi- 
dents, are  unrepreseuted.XThe  order  must  specify  the  names  of 
the  paities  for  wjiom  the  aiwrney  is  appointed,  who  is  thereby 
authorized  to  represent  such  forties  in  all  such  proceedings  had 
subsequent  to  his  appointment.  VThe  appearance  of  the  attorney 
ia  sufficient  proof  of  the  service  oMie  notice  on  the  parlies  be  is 
appointed  to  represent.  The  attoruj^  may  receive  from  the  dis- 
tribntivo  shares  of  the -estate  set  apaflL  for  the  parties  whom  he 
represents,  a  fee  not  exceeding  fiftyVdoUars  for  his  entire 
services ;  if  there  is  no  distribution  of  the^tate,  this  fee  must  be 
paid  out  of  the  funds  of  the  estate  as  neceX>ry  expenses  of  ad- 
ministration.  If,  for  any  cause,  it  becomes  neX^sary,  the  probate 
court  may  substitute  another  attorney  for  the  oiVfiret  appointed, 
in  which  case  the  fee  must  be  proportionately  di^ 
33  Cal.  54;  S6*Cal.  280;  40  Cal.  463. 

$  1719.  When  a  judgment  or  decree  is  made,  set^^  apart  a 
liumestead,  confirming  a  $a/e,  making  distribution  of  reflLentate, 
or  determining  any  other  matter  affecting  the  title  to  real^tate, 
a  certified  copy  of  the  same  must  be  recorded  in  the  office  o^he 
recorder  of  the  county  in  which  the  laud  is  situated.  If 
person  entitled  to  the  homestead  or  distribuiion  is  also  executo^ 
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&r  txdminitiratorf  the  recorded  order  of  the  probate  court  vexts 
title  thereto  in  svck  person^  tritkont  a  deed  from  the  executor  or 
adm  inistrator. 

Stat  IWl,  654. 

7Cal.230;  18 Cat 499;  l9Cal.  S88;  20Cal.l24,265;  S2Cal.61;  28  Cal.187: 
35  CaL  364 :  36  Cai.  117, 280. 

^  17S0.  (^  302.)  When  itpis  not  otherwiee  prescribed  in  tltit^ 
title,  tbe  probate  coart,  or  the  enpreme  coart  on  appeal,  may  in 
its  diseretion,  order  coeto  to  be  paid  by  any  party  to  Uie  pit>- 
eeedings,  or  oat  of  tbe  assets  of  the  eiitute,  as  justice  may  re- 
qnire.  Execution  for  tbe  costs  may  issne  out  of  tbe  probute 
court. 

Stat  1855, 302,  reads :  "  by  law/'  instead  of  **  In  thi«  tiUc.*' 

Stat  1651, 487,  reads :  ^  when  cofits  arc  awarded  to  one  party  to  l)«  puUl 
by  another,  the  said  courts  respectively  may  issue  execuUou  tiierelur." 

6  CaL  167;  19  Cal.  388;  33  Cal.  658;  36Cal.  280. 

^  1721.  (N.  S.)  Wheneyer  an  execntor,  administrator  or 
guardian  is  committed  for  contempt,  in  disobeying  any  lawful 
order  of  the  probate  court  or  the  judge  thereof,  and  has  remained 
io  custody  for  thirty  days  without  obeying  such  order,  or  purging 
himself  otherwise  of  the  contempt,  the  probate  conrt  may,  by 
order  reciting  the  facts,  and  without  further  showing  or  notice, 
revoke  his  letters,  and  appoint  some  other  person  entitled  thereto 
executor,  administrator  or  guardian,  in  his  stead. 

See  new  $  17258  in  appendix. 
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CHAPTER  Xni. 

OF  PUBLIC  ADMINISTRATOB. 

Seotiok  1726.    Wbat  estates  to  be  administered  hy  public  adminia- 

trator. 
1727.    Public  Administrator  to  obtain  letters,  when  and 

how.    His  bond  and  oath. 
1728     Duty  of  persons  in  whose  house  anj  stranger  dies. 

1729.  Must  return  inventory  and  administer  estates  ac- 

cording to  this  title. 

1730.  When  another  person  is  appointed  administrator 

or  executor,  public  administrator  to  deliver  up 
the  estate. 

1731.  Civil  ofScers  to  give  notice  of  waste  to  public  ad- 

ministrator. 

1732.  Suits  for  property  of  decedents. 

1733.  Order  to  examine  party  chargM  with  «mbezsliiig 

estate, 
1784.    Punishment  fbr  refusiDg  to  attend. 
1735.    Order  on  public  administrator  to  account. 

1786.  Every  six  months  to  make  and  publish  return  «f 

condition  of  estate. 

1787.  When*  there  are  no  heirs  or  claimants,  moneys  and 

effects  paid  to  county  treasurer,  etc. 

1738.  Not  to  bo  interested  in  the  payments  for  or  on  ac- 
count of  estates  in  his  hands. 

1789.  When  to.  Eettle  with  county  clerk,  and  how  on- 
claimed  estate  disposed  of. 

1740.  Proceedings,  how  and  by  whom  instituted,  against 
public  administrator  failing  to  pay  over  money  as 
ordered. 

1741..  Fees  of  ofScers,  when  and  by  whom  paid. 

1742.  Public  administrator  to  administer  oaths. 

1743.  Preceding  chapters  applicable  to  public  adminis- 

trator. 

$  1726.  Every  public  administrator,  duly  elected,  commis- 
sioned and  qualified,  must  take  charge  of  the  estates  of  peraons 
dying  within  his  county  as  follows: 
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1.  Of  tbe  estates  of  decedents  for  which  no  administrators 
are  appointed,  and  which  in  conseqnence  thereof  are  being 
'wasted,  ancared  for,  or  lost. 

2.  Of  the  estates  of  decedents  who  leave  no  known  heirs. 

3.  Of  estates  ordered  into  bis  hands  by  the  probate  court ;  and, 

4.  Of  estates  upon  which  letters  of  administration  have 
been  issued  to  bim  by  the  probate  court. 

Stat.  1851,  207,  §3,  read  :  '' he  shall  perforin  such  duties  and  receive 
such  compensation  as  may  be  prescribed  by  law." 

Stat.  1860, 105,  S  3,  read ;  •'  he  shall  be  authorized  and  required  to  per- 
form such  duties  as  arc  prescribed  by  law,  and  shall  not  bo  required  to 
obtain  lottvia  ui  udmiuistration  theretor,  but  may  proceed  to  the  perform- 
ance of  the  same  by  virtue  of  his  office,  and  shall  receive  such  compensa- 
tion as  may  be  prescribed  by  law;  provickd,  that  the  provisions  of  this 
act  shall  not  apply  to  ihe  city  and  county  ot  San  Francisco,  and  the  city 
and  county  of  iSacramento,  bui  in  said  city  and  county  of  San  Francisco, 
and  the  said  city  and  county  of  Sacramento,  the  public  administrator 
shall  give  bonds  to  be  approved  by  the  probae  conit,  in  tho  sum  of  not 
less  than  thirty  thousand  dollars,  and  shall  procure  letters.of  adminifitra- 
tion  on  each  estate,  by  petition  as  in  other  cases." 

^  1727.  (N.  S.)  Whenever  a  public  administrator  takes 
charge  of  uu  estate,  which  he  is  entitled  to  administer  without 
letters  of  administration  being  issued,  or  under  order  of  the 
court,  be  must,  with  all  convenient  dispatch,  procure  letters 
of  adniiiiistriition  thereon,  in  like  manner  and  on  like  proceed- 
ings as  letters  of  administration  are  issued  lo  other  persons. 
His  official  bondandoathareinlienof  the  administrator's  bond 
and  oath,  but  when  real  estate  is  ordered  to  be  sol^,  another 
bond  may  be  required  by  the  court. 

7  Cal.  230;  11  Cal.  128: 17  Cal.  238;  34  Cal.  4fi8. 

$  17S8.  (§  304.)  Whenever  a  stranger,  or  person  without 
known  heirs,  dies  intestate  in  the  house  or  premises  of  another, 
the  possessor  of  such  premises,  or  any  one  knowing  the  facts, 
must  give  immediate  notice  thereof  to  the  public  administrator  of 
the  cminty ;  and  in  default  of  so  doing,  he  is  liable  for  any  damage 
that  may  be  sustained  thereby,  to  be  recovered  by  the  public  ad- 
ministrator, or  any  party  interested. 

Stat.  1851, 488,  substantially  the  same. 

7  Cal.  'ii32. 

^  1729.  (^  305.)  The  public  administrator  most  make  and 
return  a  perfect  inventory  of  all  estates  taken  into  his  possession, 
administer  and  account  for  the  same  according  to  the  provisions 
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of  this  title,  sabject  to  the  control  and  direction  of  the  probftte 
court. 

Stat.  1851, 488,  inserted  the  words,  "  as  near  as  circamstances  will  ^ev)>' 
mit " ;  between  "  same  "  and  "  according  " ;  also,  read :  **  to  tlie  law  pre- 
scribing ttid  daties  of  administration."  Instead  of,  **  to  the  provisloos  of 
this  tiuc." 

7Cal.232;llCal,127. 

^  1730.  (^  306.)  If^  at  any  time,  lettero  testamentary  or  of 
administration  are  regularly  granted  to  any  other  person  on  an 
estate  of  which  the  public  administrator  has  charge,  he  mnstf 
under  the  order  of  the  probate  conrt,  account  for,  pay  and  de- 
liver to  the  executor  or  administrator  thus  appointed,  all  the 
money,  property,  papers  and  estate  of  every  kind,  in  .his  posaesi- 
ion  or  under  his  control. 

Stat.  1851,  488»inserted  the-words,  "  on  such  estate,"  after ''^  granted." 
11  Oal.  127. 

$  1731.  (^  307.)  AH  civil  officers  must  inform  the  public 
administrator  of  all  property  known  to  them,  belonging  to  a  de- 
cedent, which  is  liable  to  lossj  injury  or  waste,  and  whicb,  hy 
reason  thereof,  ought  to  be  in  possession  of  the  public-adminis- 
trator. 

Stat  1851, 488,  same  in  substance ;  inserting, "  and  estate,"  after  '*prop 
erty ;"  also,  "  by  law,"  instead  of, "  by  reason  thereof." 

^1733.  ($308.)  The  public  administrator  must  institute  all 
suits  and  prosecutions  necessary  to  recover  the  property,  debts, 
papers  or  other  estate  of  the  decedent. 

^  1733.  (^  309.)  When  the  public  administrator  complains' 
to  the  probate  judge,  on  oath,  that  any  person  has  concealed, 
embezzled  or  disposed  of,  or  has  in  his  possession  any  money, 
goods,  property  or  eJQTects,  to  the  possession  of  which  such  ad- 
ministrator is  entitled  in  his  official  capacity,  the  judge  may 
cite  sucli  person  to  appear  before  the  probate  court,  and  may  ex- 
amine him  on  oath  touching  the  matter  of  such  complaint. 

^  1734.  (^  310.)  All  such  interrogatories  and  answers  must 
be  reduced  to  writing  and  signed  by  the  party  examined,  and 
filed  in  the  probate  conrt.  If  the  person  so  cited  refuses  to  ap- 
pear and  submit  to  such  an  examination,  or  to  answer  such  in- 
terrogatories as  may  be  put  to  him  touching  the  matter  of  eueh 
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cottplaint,  the  coart  mayoommit  him  to  the  county  jail,  there  to 
remain  in  close  custody  until  he  submits  to  the  order  of  the 
court. 

Stat  1S51, 488,  BubstanUally  the  same,  inserting  the  words,  "  by  war- 
rant for  that  parpoBe,"  between  **  may  "  and  *'  commit." 

^  1735.     (^  311.)    The  probate  court  may  at  any  time  order 
the  public  administrator  to  account  for  and  deliver  all  the  money 
and  property  of  an  estate  in  his  bauds  to  the  heirs,  or  to  the  ex- 
ecutors or  administrators  regularly  appointed. 

7  CaL  232. 

f  1786.  (^  312.)  The  public  administrator  must,  once  in 
every  six  months,  make  to  the  probate  judge,  under  oath,  a  re- 
turn of  all  estates  of  decedents  which  have  come  into  his  hands, 
the  value  of  the  same,  the  money  which  has  come  into  his  hands 
from  such  estate,  and  what  he  has  done  with  it,  and  the  amount 
of  bis  fees  and  of  expenses  incurred,  and  the  balance,  if  any, 
remaining  in  bis  hands ;  publish  the  same  six  times  in  some  news- 
paper in  the  county,  or  if  there  is  none,  then  post  the  same  legi- 
bly written  or  printed,  in  the  office  of  the  county  cleric  of'  the 
connty. 

Satt  1851, 489,  read :  *'  The  public  administrator  shall  render  a  yearly 
account  to  t  ho  county  auditor  of:  First,  a  list  of  the  estates  which  have 
come  under  liis  charge,  the  condition  in  which  they  are  at  the  time  of  le- 

Sorting,  the  disposition  which  has  been  made  of  any  during  the  year, 
ccond,  th-  (f  ums  of  money  which  have  come  into  his  hands,  in  each  estate, 
and  what  disposition  hns  been  made  ot  them,  and  the  amount  of  his  fees ; 
which  said  amount  shall  be  published  in  at  least  two  Journals  of  the  state, 
one  of  which  shall  be  In  hU  own  county,  if  there.l8  one  published." 

1€aL232;llCal.  127. 

^^m2i2^  After  a  final  settlement  of  the  afSurs  of  any  estate, 
if  tberol>^!«4igjjj8or  other  claimants  thereof,  the  public  ad- 
ministrator must  pay  ovto^&sk£be  county  troasury,  to  be  pud  into 
the  state  treasury,  all  moneys  and  euVciaiohis  bands  belonging 
to  the  estate,  and  if  any  such  moneys  and  eflSSiS^Babeat  to  the 
state,  they  must  be  disnosed  of  as  other  escheated  estates^^^^ 

^  1738.  The  public  administrator  must  not  be  interested  in 
expenditures  of  any  kind  made  on  account  of  any  estate  he  ad^ 
ministers,  nor  must  he  be  associated  in  business  or  otherwise 
with  any  one  who  is  so  interested,  and  he  must  attach  to  his 
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of  this  title )  sabject  to  the  controi  and  direction  of  the  prohftte 
court. 

Stat.  1851, 488,  inserted  the  words,  "  as  near  as  circumstances  will  ])««<• 
mlt " ;  between  "  same  "  and  "  according  " ;  also,  read :  "  to  the  law  pre- 
scribing the  duties  of  administration,"  mstead  of,  *'  to  the  provisioos  of 
this  title." 

7Cal.232;llCal,m. 

$  1730.  (^  306.)  If,  at  any  time,  letters  testamentary  or  of 
administration  are  regularly  granted  to  any  other  person  on  an 
estate  of  which  tho  pablic  administrator  has  charge,  he  must, 
under  the  order  of  the  probate  court,  account  for,  pay  and  de- 
liver to  the  executor  or  administrator  thus  appointed,  all  the 
money,  property,  papers  and  estate  of  every  kind,  in. his  poraecp- 
ion  or  under  his  cotUrol. 

Stat.  1851,  488,inserted  ttae-words,  "  on  such  estate,"  after  "- granted." 
11  Cal.  127. 

(  1731.  ($  3U7.)  All  civil  oflScers  must  inform  the  public 
administrator  of  all  property  known  to  them,  belonging  to  a  de- 
cedenty  which  is  liable  to  loss^  injary  or  waste,  and  which,  by 
reason  thereof,  ought  to  be  in  possession  of  the  public-adminis- 
trator. 

Stat  1851, 488,  same  in  substance ;  inserting,  **  and  estate,"  after  "prop 
erty ;"  also,  "  by  law,"  instead  of,  *'  by  reason  thereof.*' 

$173^.  ($308.)  The  public  administratormust  institute  all 
suits  and  prosecutions  necessary  to  recover  the  property,  debts, 
papers  or  other  estate  of  the  decedent. 

(  1733.  (^  309.)  When  the  public  administrator  complains' 
to  the  probate  judge,  on  oath,  that  any  person  has  concealed, 
embezzled  or  disposed  of,  or  has  in  his  possession  any  money, 
goods,  property  or  effects,  to  the  possession  of  which  such  ad- 
ministrator is  entitled  in  his  official  capacity,  the  judge  may 
cite  such  person  to  appear  before  the  probate  court,  and  may  ex- 
amine him  on  oath  touching  the  matter  of  such  complaint. 

$1734.  ($310.)  All  such  interrogatories  and  answers  mnst 
be  reduced  to  writing  and  signed  by  the  party  examined,  and 
filed  in  the  probate  court.  If  the  person  so  cited  refuses  to  ap- 
pear and  submit  to  snch  an  examination,  or  to  auswer  such  in- 
terrogatories as  may  be  put  to  him  touching  the  matter  of  such 
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coDiplaiDt,  the  coart  may  oommit  lum  to  the  coonty  jail,  there  to 
remain  in  close  custody  nntil  he  sabmits  to  the  order  of  the 
coart. 

Stat  1S61, 488,  Bubstantially  the  tame,  Inserting  the  words,  "  by  war- 
rant for  that  parpo«e,"  between  **  may  "  and  *'  commit." 

^  1735.     (^  311.)    The  probate  coart  may  at  any  time  order 
the  pablic  administrator  to  account  for  and  deliver  all  the  money 
and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to  the  ex- 
ecators  or  administrators  regularly  appointed. 

1  Cal.  232. 

^  1786.  (^  312.)  The  pablic  administrator  must,  ouce  in 
every  six  months,  make  to  the  probate  judge,  under  oath,  a  re- 
tarn  of  all  estates  of  decedents  which  have  come  into  his  hands, 
the  value  of  the  same,  the  money  "which  has  come  into  his  hands 
from  such  estate,  and  what  he  has  done  with  it,  and  the  amount 
of  his  fees  and  of  expenses  incurred,  and  the  balance,  if  any, 
remaining  in  his  hands ;  publish  the  same  six  times  in  some  news- 
paper in  the  county,  or  if  there  is  none,  then  post  the  same  legi- 
bly written  or  printed,  in  the  office  of  the  county  clefk  of*  the 
county. 

Satt  1851,  489,  read :  **Tho  public  administrator  shall  render  a  yearly 
account  to  i  he  coanty  auditor  of:  First,  a  list  of  the  estates  which  have 
come  under  liis  charge,  the  condition  in  whicli  they  are  at  the  time  of  re- 

gorting,  the  disposition  which  lias  t)cen  made  or  any  during  the  year, 
ccond,  th-  pums  ufmoney  which  have  come  into  his  hands,  in  each  estate, 
and  what  disposition  hns  been  made  ot  them,  and  the  amount  of  his  fees; 
which  said  amount  shall  be  published  in  at  least  two  journals  of  thestiUe, 
one  of  which  shall  be  in  his  own  Qoonty,  if  there.l8  one  published." 

'7€al.2»i;llCal.  m. 

[37.  After  a  final  settlement  of  the  affiiirs  of  any  estate, 
if  tbereu^H«4iS>£8or  other  claimants  thereof,  the  public  ad- 
ministrator must  pay  ov'to^&fakfae  oountv  treasury,  to  be  paid  into 
the  state  treasury,  all  moneys  and  euvClt^Ji  his  hands  belonging 
to  the  estate,  and  if  any  such  moneys  and  efl^9^^s«g]i£at  to  the 
state,  they  must  be  disposed  of  as  other  escheated  estates. 

^  1738»  The  public  administrator  must  not  be  interested  in 
expenditures  of  any  kind  made  on  account  of  any  estate  he  ad- 
ministers, nor  must  he  be  associated  in  business  or  otherwise 
with  any  one  who  is  so  interested,  and  he  most  attach  to  his 
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businesfl  and  not  otherwise  niMuitable,  must  be  entitled  to  the 
gnardiansbip  of  the  miuor. 

Stat.  1850, 269,  S  & 

(  1753.  (^^  6,341.)  If  the  minor  has  no  father  or  mother 
Uving,  competent  to  have  the  castody  and  care  of  hie'edacation^ 
the  guardian  appointed  eliull   have  the  same. 

.  Stat.  1850, 269,  §  6,  sabstantially  the  same. 
19  Cil.  188;  22  Cal.  398;  37  Cal.  668;  40  Cal.  456. 

$  1753.  ($$  7,  342.)  Every  guardian  appointed,  shall  have 
the  custody  and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his-  estate,  until  such  minor  arrives  at  the 
age  of  majority  or  marries,  or  until  the  guardian  is  legally 
^scharged. 

Stat.  1850, 269,  S  7,  sabBtantially  the  same,  inserting  **  tuition"  instead 
of*  care  of  the  education";  also,  **  twenty-one.  years"  insteadof**  ma- 
jority." 

19  Cal.  188;  37  Cal.  661 

^1754.  (^$8,343.)  Before  the  order  appointing  any  person 
guardian  under  this  chapter  takes  effect,  and  before  letters  issue, 
the  judge  must  require  of  such  person  a  bond  to  the  minor,  with 
sufficient  sureties,  to  be  approved  by  the  judge,  and  in  such  sum 
as  he  shall  order,  conditioned  that  the  guardian  will  faithfully 
execute  the  duties  of  his  trust  according  to  law ;  and  the  follow- 
ing oonditiona  shall  form  a  part  of  such  bond  without  being  ex> 
pressed  therein  t 

1.  To  make  an  inventory  of  all  the  estate,  real  and  personal, 
of  his  ward  that  comes  to  his  possession  or  knowledge,  and  to 
return  the  same  within  such  time  as  the  judge  may  order. 

3.  To  dispose  of  and  manage  the  estate  according  to  law 
and  for  the  best  interest  of  the  ward,  and  faithfully  to  dischai^ 
his  trust  in  relation  thereto,  and  also  in  relation  to  the  care, 
custody  and  education  of  the  ward. 

3.  To  render  an  account,  on  oath,  of  the  property,  estate  aad 
moneys  of  the  ward  in  his  hands,  and  all  proceeds  or  interests 
derived  therefrom,  and  of  the  management  and  disposition  of 
the  same,  within  three  months  after  his  appointment,  and  at 
soch  other  times  as  the  court  directs,  and  at  the  expiration  of  hit 
trast  to  settle  his  aooounta  with  the  probate  judge,  or  with  th« 
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wurdr  if  be  be  of  foil  age,  or  bis  legal  repreeentatiyefl,  and  to 
pay  over  and  deliver  all  tbe  estate,  mone3r8  aud  effects  remain- 
ing in  bis  bands  or  dne  from  bim  on  sacb  settlement,  to  the 
person  who  is  lavfally  entitled  thereto. 

Upon  filing  tbe  bond,  daly  approved,  letters  of  guardianship 
mast  issae  to  the  person  appointed.  In  form,  tbe  letters  of 
guardianship  mnst  bo  sabstautially  the  same  as  letters  of  ad- 
ministration;  and  tbe  oath  of  the  guardian  must  be  indorsed 
thereon,  that  he  will  perform  the  daties  of  bis  office  as  such 
tnardian ,  according  to  law. 

Stat.  1881,  604,  fS 2,  Bubfitantially  the  same;  Inserting  the  words.  " and 
when  tho  penal  sum  of  the  bond  exceeds  two  thousand  dollurs,  each  of 
the  sareties  may  bocomo  liable  lor  portions  thereof,  making  in  the  aggre- 

Siite  the  whole  penal  sum,"  b-tweon  the  words,  **on!or''^and  "condl- 
uned  ";  also,  ''^or  persons  "  after  "  person  "  In  sabdivislon  3. 

Stat.  1850,269,  i  8,  read  down  to  subdivision  1,  as  follows :  "  Before  ap- 
pointing any  pcrMon  guardian  c>f  a  minor,  the  judge  shall  require  of  such 
person  a  bond  to  the  minor  with  sufficient  sureties  to  be  approved  by  the 
jadge,-and  in  such  sum  as  ho  shall  orddr,  conditioned  as  follows  " : 

The  subdivisions  then  followed,  and  were  the  same,  inserting  **  one 
year"  Instead  of  *Uhree  months,"  in  subdivision  8;  all  after  the  words, 
^UawAiUy  entitled  thereto"  was  omitted. 

(  1755.  When  any  person  is  appointed  guardian  of  a  minor, 
tbe  probate  judge  may,  with  the  consent  of  such  person,  insert  in 
tbe  order  of  appointment  conditions  not  otherwise  obligatory, 
prDv^<Ung  for  the  care,  treatment,  education  and  welfare  of  tbe 
minor ;  the  performance  of  snch  oonditions  is  a  part  of  the 
daties  of  tbe  guardian,  for  the  fiiithful  performance  of  which, 
be  and  tbe  sureties  on  bis  bond  are  responsible. 

S  Stat.  1865-6, 880,  S 1,  stthstanUally  the  same,  InsarUng ''  of  the  trust " 
after  "  duties." 

^  1750.  AU  letters  of  guardianship  issued,  and  ul  I  guardians' 
bonds  executed  under  the  provisions  of  this  chapter,  with  the 
affidavits  and  certificates  thereon,  must  be  recorded  by  tbe  clerk 
of  the  probate  court  having  jurisdiction  of  the  persons  and  estates 

of  the  wards. 

Stat.  1861, 607,  %  15,  read;  "  hereafter  Issued  "  and  "  hereflflcr  execut- 
ed"; also,  *•  forthwith  recorded  ";  also  added  the  words, "  respectively. 
In  a  book  kept  by  him  In  his  office  for  that  purpose,  and  said  records  and 
duly  certified  copies  thereof,  shall  havo  the  same  force  and  effect  In  all 
oases  whatsoever,  as  the  originals  thereof  would  have/' 

^  1757.  ($$  9,  344.)  If  any  minor  having  a  fiitbor  living 
ihas' property,  the  income  of  which  is  sufficient  for  his  mainte- 
nance and  education  in  a  manner  more  expensive  than  bis  father 
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can  reasonably  affbrd,  regard  being  had  to  the  ntnation  «f  the 
father's  family  and  to  all  the  ctreamatances  of  the  case,  the  ex- 
penses of  the  education  and  maintenance  of  sach  minor  may  be 
defrayed  oat  of  the  income  of  his  own  property,  in  whole  or  in 
part,  as  judged  reasonable,  and  mast  be  directed  by  the  probate 
court ;  and  the  charges  therefor  may  be  allowed  accordingly,  in 
the  settlement  of  the  accounts  of  his  guardian. 

Stat.  1860, 269  fc  9.  same  substaaaally. 

^  1758.  (^$  10,  345.)  Every  testamentary^  guardian  most 
give  bond  and  qualify,  and  has  the  same  powers  and  must  per- 
form the  same  duties,  with  regard  to  the  person  and  estate  of  bis 
ward,  as  gnardians  appointed  by  the  probate  court,  except  so  fur 
as  their  powers  and  duties  are  legally  modified,  enlarged  or 
changed  by  the  will  by  which  such  guardian  was  appointed. 

Stat.  1861 ,  604,  §  3,  substantially  the  same,  prefixing  the  words :  ^*  Tbe 
father  of  any  child,  who  Is  a  minor,  may,  by  his  last  will  and  testament, 
appoint  a  gaardian  or  guardians  of  such  child,  whether  born  before  or 
after  the  time  of  making  such  will,  and  in  case  of  the  death  of  the  fatlier, 
the  mother  of  such  child  may,  in  like  manner,  appoint  a  guardian,  or 

Suardians,  if  such  child  shall  not  then  have  any  legally  appointed  goar- 
lan." 

Stat  1850, 269,  ^  10,  read:  "  The  father  of  eveiy  legitimate  child  whleb 
is  a  minor,  may,  by  his  last  will  in  writing,  appoint  a  guardian  or  guar- 
dians for  his  minor  children,  whether  bom  at  the  time  of  making  saoh 
will  or  afterward*,  to  continue  during  the  minoritjr  of  such  child  or  for 
any  less  time ;  and  every  such  testamentary  guardian  shall  give  bond  In 
like  manner,  and  with  like  condition  as  hereinbefore  required;  and  |^e 
shall  have  the  same  powers,  and  shall  perform  the  same  duties,  with  Te> 
gard  to  the  person  and  estate  of  the  ward,  as  a  gaardian  appointed  as 
aforesaid." 

$  1759.  ($$  11^  346.)  Nothing  contained  in  this  chapter  af- 
fects or  impairs  the  power  of  any  court  to  appoint  a  guardian  to 
defend  the  interests  of  any  minor  interested  in  any  suit  or  mattei 
pending  therein. 

15  Cal.  249;  19  Oal.  629;  37  Gal.  668;  Smith  9,  McDonald,  Oct  T.,  1811. 

Stat  1850, 269,  g  11,  added  the  words,  *'  nor  to  appoint  or  allow  any  Pfsr- 
Bon,  as  the  next  friend  of  a  minor,  to  commence  and  prosecute  any  suit 
in  his  behalf." 
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•  ABHIGLB  II 

iGUARBIANS  OF  IKSANE  ANO  INCOMFXTlirT  PERSONS. 

Sl^OTiOK  1768.    Guardians  of  insane  and  other  incompetent  penons 
1784.    Anointment  by  probate  Judge  after  hearing. 
1766.    Powers  and  duties  of  such  guardians. 

(  1.763.  ($^  12,  347.)  When  it  is  represented  to  the  probate 
judge,  upon  yeriiied  petition  of  any  relative  or  friend,  that  any 
person  is  insane*  or,  frcm  any  oaose,  mentally  incompetent  to 
manage  his  property,  the  judge  must  cause  a  notice  to  be  given 
to  the  supposed  insane  or  incompetent  person,  of  the  time  and 
place  of  hearing  the  case,  not  less  than  five  days  before  the  time 
BO  appointed,  and  such  person,  if  uble  to  attend,  must  be  produced 
before  him  ou  the  hearing. 

Stat.  1850, 269,  §12,  inserted  the  words :  '*  of  any  insane  person,  or  ol 
any  person  who,  by  reason  of  extreme  old  age,  or  other  cause,  is  men- 
tally incompetent  to  manage  hia  property,"  between  the  words,  "flriend" 
and"  that '^;  also  read:  "and  shall  also  cause  such  person,  if  able  to 
attend,  to  be  produced  before  him  on  the  hearing,"  instead  of  *'  and  such 
person,  if  able  to  attend,  must  be  produced  before  him  on  the  hearing." 

4  Cal.  813. 

^  ITC*.  ($$  13,  348.)  If,  after  a  full  hearing  and  examina- 
tion upon  such  petition,  it  appears  to  the  probate  judge  that  the 
person  in  question  is" incapable  of  taking  care  of  himself  and 
mtmagibg  his  property,  he  must  appoint  a  guardian  of  bis  person 
and  estate,  with  the  powers  and  duties  in  this  chapter  specihed. 

Stat.  1850, 270.  S  13,  same,  readhig  **  hereiaafter  "  instead  of  "  in  this 
chapter." 

19  Cal.  162. 

^  1765.  ($1^  14,  349.)  Every  guardian  appointed,  as  pro- 
vided in  the  preceding  section,  has  the  care  and  custody  of  the 
person  of  his  ward,  and  the  management  of  all  his  estate,  until 
such  guardian  is  legally  discharged;  and  he  must  give  bond  to 
such  ward,  in  like  manner  and  with  like  conditions  as  before 
prescribed  with  respect  to  the  goardian  of  a  minor. 

Btat.  1850,270,114. 
36  Cal.  656. 

See  new  $  1T66, 
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ABTICOliE-nL 

TBX  P0WZ1U  AMD  DUTUS  OF  OVABDIAIIS. 

8Konovl768.   GoAnUaii  to  p*7  debts  of  wwd  ant  of  ward's  estate. 
1709.    Gnardisn  to  recorer  debts  due  his  ward  tad  lepv^ 

resent  him. 
1770.    Guardian  to  manafe  his  estate,  maintain  ward  and 

sell  real  estate. 
177L   Kaintenanee,  support  and  edoeatioa  of  ward,  how 

enforoed. 
1772.   May  assent  to  a  partition  of  real  estate. 
1778.    Gnardian  to  retnm  inyentory  of  estate  of  ward. 

Appraisers  to  be  appointed.   like  proceedings 

when  other  property  acquired. 
177i.    Settlements  of  guardians. 
1776.    Allowance  of  accounts  of  Joint  guardians. 
1776.   Expenses  and  oompensatlon  of  guardians. 

^  1T68.  ($(  15,  350.)  Every  guardian  appointed  under  the 
provisions  of  this  chapter,  'whether  for  a  minor  or  any  other 
person,  must  pay  all  just  debts  due  from  the  ward,  out  of  his 
I)er80nal  estate  and  the  income  of  bis  real  estate,  if  sufficient;  if 
not,  then  out  of  his  real  estate,  upon  obtaining  an  order  for  the 
sale  thereof,  and  disposing  of  the  same  in  the  manner  provided 
in  this  title  for  the  sale  of  real  estate  of  decedents. 

Stat.  1850, 270,  t  lA,  read : ''  by  law  "  instead  of  "^hi  this  title  for  the  sale 
of  the  real  estate  of  docedents.^' 

30Gtl.tt2;  WOsl.607. 

)  1769,  ($$  16,  351.)  Every  gnardian  must  settle  all  ac- 
counts of  the  ward,  and  demand,  sue  for  and  receive  all  debta 
due  to  him,  or  may,  with  the  approbation  of  the  probate  jndge, 
compound  for  the  same  and  give  discharges  to  the  debtors  on  re> 
ceiving  a  fair  and  just  dividend  of  his  estate  and  effects ;  and  he 
must  appear  for  and  repreaent  his  ward  in  all  legal  suite  and  pro- 
ceedings, unless  another  person  is  appointed  for  that  purpose  as  • 
guardian  or  next  friend. 

Stat.  18B0. 270. 1 16. 

80  Cal.  676;  82  Cal.  118;  36  Cal.  401 ;  Smith  V.  McDonald,  Oct.  T.,  187^. 
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^  1770.  {^  17^  352.)  Every  {piardian  moat  mauage  the 
estate  of  his  ward  frugally  and  witboot  waste,  and  apply  the 
income  and  profits  thereof,  as  far  as  may  be  necessary,  for  the 
comfortable  and  saitable  maintenance  and  support  of  the  ward 
and  his  family,  if  there  be  any  ;  and  if  sach  income  and  profits 
be  insnfiieient  for  that  purpose,  the  goardian  may  sell  the  real 
estate,  open  obtaining  an  order  of^  court  therefor,  as  provided, 
and  must  apply  the  proceeds  of  such  sale,  as  for  as  may  be  neces- 
sary, for  the  maiiitenaace  and  support  of  the  ward  and  his 
iHrnily,  if  there  be  any. 

Stat.  1860,  270,  S 17,  Inserted  "  by  law  "  alter  "  as  proyMed/' 

Stat.  1861.569,  §  6,  authorizing  Incorporations  for  homestead  pnrpcses, 
read,  in  pari,  as  tbllowe:  "  Parents  and  gnardians  may  take  ancf  hold 
shares  in  such  associations  In  behalf  and  for  the  use  of  their  minor  chil- 
dren or  wards ;  provided,  the  cost  of  such  shares,  and  the  amount  of  de- 
pot*! ts  and  assessments  thereon,  be  paid  firom  the  personal  eaminga  of 
su<  h  minor  children  or  wards,  or  by  gifts  from  persons  other  than  their 
m»ie  parents/* 

9  Oal.  {»2;  8S  CaL345i  40  Cal.  458. 

^  1771.     When  a  guardian  has  advaaoed  for  the  necessary 

maintenance,  support  or  education  of  his  ward,  an  amount  not 
disproportionate  to  the  value  of  bis  estate  or  bis  condition  of  Ihfe, 
and  the  same  is  made  to  appear  to  the  satisfaction  of  the  court, 
by  proper  vouchers  and  proofs,  the  guardian  must  be  allowed 
credit  therefor  ia  his  settlements.  Whenever  a  guardian  fails, 
neglects  or  refuses  to  furnish  suitable  and  necessary  mainte- 
nance,  support  or  education  for  his  ward,  the  court  may  order  him 
to  do  SO",  and  enforce  buch  order  by  proper  process.  Wheneyer 
any  third  person,  at  his  request,  supplies  a  ward  with  such  suit- 
aJble  and  necessary  maintenance,  support  or  education,  and  it  is 
shown  to  have  been  done  after  refubal  or  neglect  of  the  guardian 
to  supply  the  same,  the  court  may  direct  the  guardian  to  pay 
therefor  out  of  the  estate,  and  enforce  such  payment  by  due 
pr/^eess. 

^  1779L  f^$  18,  353.)  The  guardian  may  join  in  and  assent 
to  a  partition  of  the  real  estate  of  the  ward,  wherever  such  as- 
sent may  be  given  by  any  person. 

Stat  1850, 270,  §  18.  read :  "  in  the  cases  and  in  the  manner  provided  by 
Jav«"  instead  of,  "  wnenever  such  assent  may  be  given  by  any  person.'* 
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^  1773.  (^  19,  354.)  Erery  gnardiaa  maak  reton  to  the 
probate  coart  aa  InveDtory  of  the  estate  of  his  ward  within  three 
months  after  hia  appointment,  and  annaally  thereafter.  Whea 
the  yalae  of  the  estate  exceeds  the  sam  of  one  handred  thousand 
dollars,  semi-annual  retams  must  be  made  to  the  probate  court. 
The  probate  court  may,  upon  application  made  for  that  porpoae 
by  any  person,  compel  the  guardian  to  render  an  accoont  to  the 
probate  court  of  the  estate  of  his  ward.  The  inventonea  and 
accounts  so  to  be  returned  or  rendered  must  be  sworn  to  by  the 
guardian.  All  the  estate  of  the  ward  described  in  the  first  in- 
ventory must  be  appraised  by  appraisers  appointed,  $wom  and 
acting  in  the  manner  provided  for  regulating  the  settlement  of 
the  estate  of  decedents ;  snch  inventory,  with  the  appraisement 
of  the  property  therein  described,  must  be  recorded  by  the  clerk 
of  the  probate  court  in  a  proper  book  kept  in  his  oflBce  for  that 
purpose.  Whenever  any  other  property  of  the  estate  of  any 
ward  is  discovered,  not  included  in  the  invenUny  of  the  estate 
already  returned,  and  whenever  any  other  property  has  been 
succeeded  to,  or  acquired  by  any  wMd  or  for  his  benefit,  the  like 
proceedings  must  be  had  for  the  return  and  appraisement  thereof 
that  are  herein  provided  in  relation  to  the  first  inventory  and  re- 
turn. 

Vide  Stat  1870, 191,  S 1,  was  substantially  the  same,  inserting  the  words, 
'^  interested  in  the  estate  of  any  ward,  or  by  any  person  of  kin  or  relatea 
to  any  ward,'  l>etween  "  person  "  ana  ''  compel ' ' ;  ai&o, "  and  all  of  the 
guardians,  whenever  there  shall  be  more  than  one  goardian,"  between 
'^  guardian  "  and  "  all  the  estate." 

Stat.  1850, 270,  §  19,  read :  - "  The  guardian  shall  return  an  totvenUny  of 
the  estate  ot  bis  waid  at  snch  time  as  may  tc  fixed  by  the  court;  the  es- 
tate and  etiects  comprised  therein  shall  be  appraised  by  three  suitable 
persons,  to  h«  appoinied  and  sworn  iu  lilie  manner  as  is  required  with  re- 
spect to  the  inventory  of  the  estate  of  a  deceased  testator  or  intestate; 
and  every  guardian  shall  account  for  and  dispose  of  the  personal  estate 
of  the  ward  in  like  manner  as  is  directed  with  respect  to  executors  and 
administrators." 

$  1774.  (^^  35,  370.)  The  guardian  must,  upon  the  expira- 
tion of  a  year  from  the  time  of  his  appointment,  and  as  often 
thereafter  as  he  may  be  required,  present  his  aooonnt  to  the  pio- 
buio  court  for  setilemeLt  and  allowance. 

Stat  1850, 271.  §  »,  added  the  words, "  and  all  the  laws  lelative  to  the 
accounts  of  executors  and  administrators  shall  govern  in  renrd  to  the 
aceounts  of  a  guardian,  so  fiur  as  they  can  be  madeapplicable- 

19CaL990;  XCal.OM. 
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^  irvs*  (1^  49, 384.)  When  an  aceonnt  is  rendered  by  two 
or  more  joini  gaardians,  the  probate  jadge  may,  in  bis  discretion, 
allow  the  same  apon  the  oath  of  any  of  them* 

St«t]8M.27S,»4»: 
a6Cal.Wft. 

$  1776.  (jj  47, 382.)  Every  gnardian  mnst  be  allowed  the 
atnonnt  of  bis  reasonable  expenses  incurred  in  the  execation  of 
his  trust,  and  he  mnst  also  have  such  compensation  for  his 
services  as  the  conrt  in  which  his  accounts  are  settled  deems  just 
and  eeasonable. 

Stat  UM,  211.  S  41. 


ABTIOLE  IV. 


THB  SALK  OP  PROPBRTT  AND  DISPOSITION  OF  THX  PR0CXBD8. 

Sxonoir  1777.  Ksy  sell  properly  in  certain  esses. 

1778.  Ssle  of  real  estate  to  be  made  upon  order  of  conrt. 

1779.  Application  of  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  «ales. 

1781.  Ordi^r  for  sale,  how  obtained. 

1782.  Notice  to  next  of  kin,  how  giren. 

1788.  Copy  of  order  to  be  served,  published  or  consent 

filed. 

1784.  Hearing  of  application. 

1786.  Who  may  be  examined  on  such  bearing. 

1786.  Costs  to  be  awarded,  to  whom. 

1787.  Order  of  sale,  to  speciiy  what. 

1788.  Bond  before  selling. 

1789.  All  proceedings  for  sales  of  property  by  gaardians 

to  conform  to  chapter  seven  of  this  title. 

1790.  Limit  of  order  of  sale. 

1791.  Conditions  of  sales  of  real  estate  of  minor  heirs. 

Bond  and  mortgage  to  be  given  for  deferred  pay- 
ments. 

1792.  Frobate  court  may  order  the  investment  of  money 

ot  the  ward. 
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f  1777.     (§(  20, 355.)    When  the  hioome  of  mi  estito  under 

gaardHmrfiip  it  iiisiilficieiit  to  mMBtftin  the  ward  and  his  fiuiii]|^» 

or  to  maintain  and  educate  tbe  ward  when  a  miiior,  his  goardiaa 

may  tell  bis  real  or  personal  eetate  for  tha*  paipoae,  apon  obtain* 

ing  an  order  therefor. 

8tat.  1861. 605,1 5, iiuerted  ^*of  any  person"  between  "estate"  and 
**aiider";  alsoaddiid  tbe  words:  "andproceedingtba:eina»|iroTidedin 
this  act.''  Mr  ^  .- 

Stat  1880, 270,  S  SO,  same  as  stat.  1861,  insertfaiff  **  or  to  edseate  Ua 

family  "  before  "  or  to  educate  tbe  ward,  when  a  mimor." 

20Cal.382;  36  Cal. MS. 

^  1778.     ($$  21, 356.)    When  it  appears  to  the  satiafiKtionof 

the  eonrt,  upon  the  petition  of  the  gaiudian,  that  for  the  benefit 

of  bis  ward  hia  real  estate,  or  some  part  thereof,  should  bo  aold» 

and  the  proceeda  thereof  pot  oat  at  interest,  or  inrested  in  some 

productive  stock,  or  in  the  improvement  or  security  of  any  other 

real  estate  of  tbe  ward,  bis  guardian  may  sell  the  aame  lor  socb 

purpose,  upou  obtaining  au  order  therefor. 

Stat.  1861, 606,  f  6,  sabstantially  the  same,  adding  the  w<Hrds,  **  and  pre* 
ceeding  therein  as  provided  in  this  act" 

Stat  1850, 270,  S  21,  sabetaatlany  the  same,  omitting  tbe  words,  ^  pot 
out  at  interest " ;  also  tbe  words, "  or  in  the  improvement  or  security  of 
any  other  real  estate  of  the  ward  " ;  also  adding  the  words, ''  and  pro> 
ceeding  therein  as  iMrelnafter  provided." 

ft  Gal.  592;  20  GaL  882 :  De  La  Montagnie  v.Unlon  Ina«  Ca»Oct  T.,  1871; 
Scott  V.  Umbarger,  April  T.,  1871. 

^  1779.     ($$  23,  357.)    If  tbe  estate  is  sold  ibr  tbe  pnrposea 

mentioned  in  this  article,  the  guardian  most  apply  the  proeeeda 

of  tbe  sale  to  such  purposes,  as  far  as  necessary,  and  put  out  tbe 

residue,  if  any,  on  interest,  or  invest  it  in  tbe  best  manner  in  hia 

power,  until  the  capital  ia  wanted  for  tbe  mainteaance  of  the 

ward  and  bis  family,  or  the  education /of  bis  children,  or  for  the 

education  of  tbe  ward  when  a  minor,  in  which  case  tbe  capital 

may  be  used  for  that  purpose,  aa  far  as  may  be  necessary,  in  liko 

manner  as  if  it  had  been  personal  estate  of  the  ward. 

Stat.  1850, 210, »  22,  read :  *'  twenUeth  secUon  of  this  act"  instead  of**bk 
this  article.^' 

(  1780.  ($^  23,  S58.)  If  tbe  estate  is  soM  for  tbo  purpose 
of  putting  out  or  investing  tbe  proceeds,  tbe  guardian  must  make 
the  investment  according  to  bis  best  judgment,  or  in  pursuance 
of  any  order  that  may  be  made  by  tbe  probate  court. 

Stat  1860,270,  S29»in8erted»  "aa  provided  in  thU  act»"  after  **  pro- 
ceeds. * 
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f  rm»  (^  34, 359.)  Tb  obtain  an  order  for  socb  sale,  the 
gnsrdian  miiBt  prewnt  to  the  probate  court  of  the  coantjr  Sn 
which  be  wat  appointed  guardian,  a  yerified  petition  therefor, 
setting  forth  the  condition  of  the  estate  oi  his  y/nad,  and  the  &cta 
and  cironmstances  on  which  the  petition  is  founded,  tending  to 
show  the  necessity  or  expediency  of  a  sale. 

Stat.  1890,  271,  S  24. 

« 

^  178^  (^  25, 360.;  If  it  appears  to  the  coart  or  jndge^ 
from  the  petition,  that  it  is  necessary  or  would  be  beneficial  to 
the  ward  that  tlie  real  estate,  or  some  part  of  it,  should  be  sold, 
or  that  the  real  and  personal  estate  should  be  sold,  the  court  or 
judge  must  thereupon  make  an  order  directing  the  next  of  kin  of 
the  ward,  and  all  persons  interested  in  the  estate,  to  appear  before 
the  court,  at  a  time  and  place  therein  specified,  no^less  than  four 
nor  more  than  eight  weeks  from  the  time  of  making  such  order, 
to  show  cause  why  an  order  should  not  be  granted  for  the  sale 
of  such  estate.  If  it  appear  that  it  is  necessary  or  would  be 
beneficial  to  the  ward  to  sell  the  personal  estate  or  some  part  of 
it,  the  court  must  order  the  sale  to  be  made. 

Stat,  1861, 805.  S  T,  read :  **  the  same  proceedlngi  ■hall  be  therenpon  had 
in  reference  to  the  notice  of  the  application,  ana  to  ordering  a  sale,  and 
making  such  sales  a«  are  proTidMlin  relation  to  sales  of  personal  estate 
by  execators  or  administrators,"  instead  oi;  "the  coart  most  order  the 
sale  to  be  made." 

Stat  1850, 271,  S  25,  omitted  tho  words.  *'  or  Judge  '* ;  also, "  or  that  the 
real  and  personal  estate  should  be  sold  "  \  also  the  last  sentenoe. 

Scott  V.  Umbarger,  April  T.,  1871* 

I  irsd.  (}}  26,  361  .j  A  copy  of  the  order  must  be  person- 
ally served  on  the  next  of  kin  of  the  ward,  and  on  all  persons 
interested  in  the  estate,  at  least  fourteen  days  before  the  bearing 
of  the  petition,  or  must  be  published  at  least  three  suocessiTe 
weeks  in  a  newspaper  printed  in  the  county;  or,  if  there  be  none 
printed  in  the  county,  then  in  such  newspaper  as  may  be  specified 
by  the  court  or  Judge  in  the  order.  If  written  consent  to  mak- 
ing the  order  of  Male  ii  »ub$erihed  by  all  perMonM  interested 
therein^  and  the  next  of  kin,  notiee  need  not  de  served  or  pub- 
lished. 


Stat.  1861,608,  S  8,  inserted  the  words,  *'to  bf  designated  1^  the  court 
or  Judge,"  between  "countjr"  and  '*or,  if 

Stat.  1858,  271, 128,  omitted  the  words,  *'or  Jndge":  also  words  la 
itaUea 
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^  179A.  (^  27,363.)  Tb«  {iroliate  oonii,  al  tlM  tUi^  mA 
]daoe  appointed  in  Uie  order,  or  saeh  other  taoie  to  which,  the 
hoAring  is  postponed,  upon  proof  of  the  service  or  pablicatioii  of 
the  order,  most  bear  and  examine  the  •proob  and  allctgatiooa  of 
the  petitioner  and  of  the  next  of  kin,  and  of  all  other  penons  in- 
tereated  iu  the  estate  who  oppose  the  ap|Hication« 

Stat.  186U  606,  19,  read:  *" adjourned"  instead  of  ** postponed";  also 
**dae  service";  also  **wlio  shall  ttxinlik  proper  to  oppose  .the  applica- 

Stat.  1850, 271,  »  27,  lead :  '*  probate  judge  "  instead  of  **  probate  court " ; 
stherwiae  same  as  stat  Ittl. 

,  ^  1785.  {^  28,  363.)  On  the  hearing  the  goardian  may  be 
examined  on  oath,  and  witnesses  may  be  produced  and  examined 
by  either  party,  and  process  to  compel  their  attendance  and  testi- 
mony  may  be  issned  by  the  probate  court  or  jadge,  in  tiie  same 
manner  and  with  like  effect  as  iu  other  cases  provided  for  in  this 
title. 

Stat  1861, 606,  §10. 

Stat.  1850,  271,  S  28,  read .  '*  probate  Judge  **  instead  of  *'  probate  court 
or  Judge." 

f  1T86,  (^^  29f  364.)  If  any  person  appears  and  objects  to 
the  granting  of  any  order  prayed  for  under  the  provisions  of  this 
aiticle,  and  it  appears  to  tho  court  that  either  the  petition  or  the 
objection  thereto  is  sustained^  the  court  may,  in  granting  or  re- 
fusing the  order,  award  costs  to  the  party  prevailing,  and  enforce 
the  payment  thereof 

Stat  1800,  271,  i  29,  read :  **  thereto  is  nnreasonable,  said  court  may,  in 
its  discretion,  aivard  cOHts  to  the  party  prevailing,  and  enforce  the  pay- 
ment thereof.'? 

^  1787.  (}}  30, 365.)  If,  after  a  ftill  examination,  it  appears 
necessary,  or.  for  the  benefit  of  the  ward,  that  his  neal  estate  or 
some  part  thereof  should  be  sold,  the  court  may  grant  an  order 
therefor,  specifying  therein  the  causes  or  reasons  why  the  sale  is 
necessary  or  beuefici^,  and  may,  if  the  same  has  been  prayed 
for  in  the  petition,  order  such  sale  to  be  made  either  at  public  or 
private  sale. 

Stat.  1861, 606,  S 11,  read ;  **  specifying  therein  for  which  of  the  causes  or 
reasons,  mentioned  lii  sections  tw.enty  and  twenty-one  of  said  act,  said 
sale  is  necessary  or  proper,"  ete. ;  also  added  the  words,  *'apon  Uke  pro* 
ccodtags  and -in  the  same  manner  as  provided  by  law  in  ease  oC  a  sale  of 
real  estate  by  an  executor  or  administrator,  and  subject  to  the  same  pBO> 
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ociedttvt  in  relmttoa  to  tlie  conflnntitloii  or  rejection  of  the  lale,  or  tlM  re 

sale  thereof." 

Stat.  1850,  271,  §  30,  read :  "  specifying  therein  whether  the  sale  is  to  be 
JBade  fo]^  the  maintenance  of  the  ward  and  his  fondly,  or  for  the  educa- 
tion of  the  ward  and  his  children ;  or  in  order  that  the  proceeds  xnay  be 
pat  out  and  invested." 

^  1788.  ($$  31,  366.)  Eyer]rgQardiaD  authorized  to  sell  real 
estate  mast,  before  the  sale,  give  bond  to  the  probate  jadge,  with 
sufficient  surety  to  be  approved  by  him,  with  condition  to  sell  the 
same  in  the  manner,  and  to  account  for  the  proceeds  of  the  sale, 
as  provided  for  in  this  chapter  and  chapter  seven  of  this  title. 

Btat  1850, 271.  §  31,  read :  "  with  condition  to  sell  the  same  in  the  man- 
ner prescribed  by  law,  for  sales  of  real  estate  by  executors  and  adminis- 
trators ;  and  to  account  for  and  dispose  of  the  proceeds  of  the  sale,  in  the 
manner  provided  by  law." 

(  1789.  (N.  S.)  All  the  proceedings  under  petition  of  guard- 
ians for  sales  of  property  of  their  wards,  giving  notice  and 
the  hearing  of  such  petitions,  granting  or  refusing  the  order  of 
sale,  directing  tiie  sale  to  be  made  at  public  or  private  sale, 
re-selling  the  same  property,  return  of  sale  and  application  for 
confirmation  thereof,  notice  and  hearing  of  such  application, 
making  orders  rejecting  orconfirming  sales  and  reports  of  sales, 
ordering  and  making  conveyances  of  property  sold,  accounting 
and  the  settlement  of  accounts,  must  be  bad  and  made  as  re- 
quired by  the  provisions  of  this  title  concerning  estates  of  dece- 
dents, unless  otherwise  specially  provided  in  this  chapter, 

Tt(fe  il  1788, 1774, 1782, 1787,  and  notes. 

§  1790.  ($$  33,  368.)  No  order  of  sale,  granted  in  pursu- 
ance of  this  article,  continues  in  force  more  than  one  year  after 
granting  the  same,  withovt  a  sale  being  had, 

Stat  1861, 606.  §12. 

^  1791.  ($$  50,  385.)  All  sales  of  real  estate  of  wards  must 
be  for  cash,  or  for  part  cash  and  part  deferred  payments,  not  to 
exceed  three  years,  bearing  date  from  date  of  sale,  as,  in  the  dis- 
cretion of  the  probate  judge,  is  most  beneficial  to  the  ward. 
Gnardians  making  sales  must  demand  and  receive  from  the  pur- 
cbluers  bond  and  mortgage  on  the  real  estate  sold,  with  sncfa  ad- ' 
ditioual  security  as  the  judge  deems  necessary  and  sufficient  tc 
C.  €.  P.- 
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■eonre  the  &ithftd  psymiMit  of  the  deferred  pajnoenfs  and  tlie  iii^ 
terest  thereon. 

Stat.  1850, 271,  §  33,  omitted  the  words,  '*  of  sale  " ;  also  words  la  italics 

.  Stat.  1853, 129,  §  1,  instead  of  '*  wards"  read  "  minor  heirs,  made  for  the 
benefit  of  said  minor  heirs  in  accordance  with  the  provisions  of  tills  act." 

^  1799.  ($$  36,  371.)  The  probate  coart,  on  the  applioatioii 
of  a  gaardian,  or  any  person  intereeted  in  the  estate  of  any  ward, 
after  each  notice  to  persons  interested  therein  as  the  probate 
judge  shall  direct,  may  authorize  and  require  the  guardiaitto  ia- 
vest  the  proceeds  of  sales,  and  any  other  of  his  ward's  money  in 
his  hands,  in  real  estate,  or  in  any  other  manner  most  to  the 
interest  of  all  concerned  therein ;  and  the  probate  court  may 
make  such  other  orders  and  give  such  directions  as  are  needfql 
for  the  management,  investment  and  disposition  of  the  estate 
and  effects,  as  circumstances  require. 

Stat  1861,. 606,  §  13,  sabstantially  the  same. 

SUt.  1850, 271,  $36.  read:  '*  probate  Judge*';  also  laseitod '*ili  their  n* 
spective counties"  after  "probate judges" 


ARTICLE  V. 

HON'-RXSmENT  GUARDIANS   AND  WARDS. 

flionoir  1798.  Guardians  of  non-resident  perMnu. 

1794.  Powers  and  duties  of  guardians  appointed  under 

preceding  section. 

7786.  Such  guardians  to  give  bonds. 

1796.  To  what  guardianship  shall  extend. 

1797.  Removal  of  non-resident  ward's  property. 

1798.  Proceedings  on  such  removal. 

1799.  Discharge  of  person  in  possession. 

$  1793.     (($  43, 378.)    When  a  person  liable  to  be  pot  vnder 
guardianship,  according  to  the  provisions  of  this  chapter,  restdea 
without  this  state,  and  has  estate  therein,  any  friend  of  sach  per- 
son, or  any  one  interested  in  his  estate,  in  ei^ectanqy  or  other*  ^ 
wise,  may  apply  to  the  probate  judge  of  any  county  in  which  • 
there  is  any  estate  of  such  absent  person/or  the  appointment  ^ . 
« tfuardian ;  and  if,  after  notice  given  to  all  interested,  ia  siMh 
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manner  as  the  jadge  orders,  and  a  fall  hearing  and  examination, 
it  appears  proper,  a  gnardian  for  each  absent  person  may  be  ap- 
pointed. 

Stat.  1861, 607,  h  14,,  inserted  the  words,  *^  by  publication  or  othcrwiee  " 
he/tvreen,  "  orders  "  and  **  and  a  full " ;  also  ***  any  minor  or  other  person*' 
instead  of  ''  a  person." 

Stat  1850,  271,  §  43,  same  in  substance,  omitting  words  in  italics  ;  also 
reading  "  any  .minor  or  other  person"  instead  of  **  a  pereon." 

19Cal;62l. 

^  1Y94:.  (^^  44,  379.)  Every  gnardian,  appointed  undor  the 
preceding  section,  has  the  same  powers  and  performs  the  same 
duties,  with  respect  to  the  estate  of  the  ward  found  within  this 
state,  and  with  respect  to  the  person  of  the  ward,  if  he  shall 
come  to  reedde  therein,  as  are  prescribed  with  respect  to  any 
other  guardian  appointed  under  this  chapter. 

Stat.  1850, 272,  S  U. 

^  17d5«  (^^  45,  380.)  Every'  guardian  mast  give  bond  to 
the  ward,  in  the  manner  Mid  with  the  lilse  conditions  as  herein- 
before provided  for  other  guardians,  except  that  the  provisioi^ 
respecting  the  inventory,  the  disposal  of  the  estate  and  effects, 
tfid  the  account  to  be  rendered  by  the  guardian,  must  be  con- 
fined to  such  estate  and  effects  as  come  to  his  hands  in  this  state. 

Stat  1850, 218,  g  45- 

$  1796.  ($$  46,  381.)  The  guardianship  which  is  first  law- 
iully  granted,  of  any  person  residing  without  this  state,  extends 
to  all  the  estate  of  the  ward  within  the  same,  and  excludes  the 
jurisdiction  of  the  probate  court  of  every  other  county. 

Stat  1650, 272,  S  4& 

^  1797«  ($$  I,  386.)  When  the  guardian  and  ward  are  both 
uon-resi dents,  and  the  ward  is  entitled  to  property  in  this  state 
which  may  be  removed  to  another  state  or  foreign  country  with- 
out conflict  with  any  restriction  or  limitation  thereupon,  or  im- 
pairing the  right  of  the  ward  thereto,  such  property  may  be  re- 
moved to  the  state  or  foreign  country  of  the  residence  of  the 
ward,  upon  the  application  of  the  guardian  to  the  probate  judge 
of  the  county  in  which  the  estate  of  the  ward,  or  the  principal 
part  thereof,  is  situated. 

"'  Stat.  1858, 59,  §1,  omitted  the  words,  "or  foreign  country,"  wherever 
theyoccurr 
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f  1798.  (^^  2,  387.)  The  application  mast  be  made  npon 
ten  days  notice  to  the  resident,  execntor,  adminifttrator  or  guard* 
lan,  if  there  be  aacb,  and  upon  sach  application  the  non-reaideiit 
goardian  most  produce  and  file  a  certificate  under  the  band  of  the 
derk  and  seal  of  the  court,  from  which  hit  appointment  mm 
derived,  showing — 

1 .  A  transcript  of  the  record  of  bis  appointment. 

2.  That  he  has  entered  upon  the  discharge  of  his  duties, 

Lpf  the  state,  to  his  appoint- 

tiient  to  the  posseasioD  of  the  estate  oftE^vtSST 

Upon  such  application,  unless  good  cause  to  the  contrary  is 
shown,  the  probate  judge  must  make  an  order  granting  to  such 
guardian  leave  to  take  and  remove  the  property  of  his  ward  to 
the  state  or  place  of  Lis  residence,  which  is  authority  to  him  to 
sue  for  and  receive  the  same  in  his  own  name,  for  the  use  and 
benefit  of  his  ward< 

Stat  1896, 99,  S  2.  read :  "  The  gnardlan  must  prodoco  a  tnmsortpt  ftom 
tho  records  of  a  court  of  compotcnt  jurisdiction,  certified  according  to  the 
laws  of  tills  state,  sliowing  tbat  he  has  l>een  appointed  guardian  of  tbe 
wurd,  in  the  state  in  wtiicli  he  and  tJie  ward  reside,  and  has  qoalifled  aa 
Sttcli,  according  to  tlic  laws  thereof,  and  gave  bond  witli  sureties  for  the 
pcrfonuanco  of  his  trust:  and  must  also  give  thirty  days*  notice  totke 
resident  executor,  administrator  or  guardian,  if  there  be  such,  of  the  in- 
tended appllcaiion ;  thereupon,  if  good  cause  be  not  shown  to  the  con- 
trary, the  probate  judge  shall  male  an  order,  granting  such  guardian 
leave  to  remove  the  property  of  his  ward  to  the  s^tc  or  place  or  his  resi- 
dence, which  shall  bo  an  authority  to  him  to  sue  for,  md  reoeivo  the 
same,  in  his  own  name,  for  the  use  and  benefit  of  his  ward.** 

^  17D9.  (^J  3,  388.)  Such  order  is  a  discharge  of  the  exec- 
utor, udaiinistrator,  local  guardian,  or  other  person  in  whose  pos- 
session the  property  may  be  at  the  time  the  order  is  made,  o» 
filing  with  tlie  probate  court  tbe  receipt  therefor  of  the  foreign 
guardian  of  such-absent  ward» 

tttat.l8»8.0e,$t. 


ARTICLE  VI. 

OII7XRAL   A.KD  MISCELI.ANBOUS   PROVISIONS. 

Sscnoisr  1800.    Examination  of  persons  suspected  of  delhadixif 
wards  or  concealing  propierty. 
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1801.  Bemoval  and  resignation  of  guardian,  and  Barten- 

der of  estate. 

1802.  Gnardlanship,  how  terminated. 
1808.    New  bond,  when  required. 

1804.    Guardian's  bond  to  be  filed.    Action  on. 

1806.  Limitation  of  actions  on  goaMlan's  bond. 

1808.    Limitation  of  actions  for  the  recovery  of  property 
sold. 

1807.  More  than  one  guardian  of  a  person  majr  be  ap- 

pointed. 

1808.  Power  of  probate  judge  in  chambers. 

1809.  Provisions  of  section  ten  hnndred  and  fifty-HBeren 

apply  to  guardians. 

.  f  1800.  ($$  42,  377.)  Upon  complaint  made  to  him  by  any 
goardiao,  ward,  creditor,  or  other  person  interested  in  the  estate, 
or  having  a  prospective  interest  therein  as  heir  or  otherwise, 
against  any  one  suspected  of  having  concealed,  embezzled  or 
conveyed  away  any  of  the  money,  goods  or  effects,  or  an  instru- 
ment in  writing,  belonging  to  the  ward  or  to  his  estate,  the  pro- 
.bftte  judge  may  cite  such  suspected  person  to  appear  before  him, 
and  may  examine  and  proceed  with  him  on  such  charge  in  the 
manner  provided  in  ^is  title  with  respect  to  persons  suspected  of, 
and  charged  with,  conceiving  or  embezzling  the  effects  of  a 
decedent. 

Atat.  1800, 272,  S  49,  same  in  substance. 

§  1801.  (§$  37,  372.)  When  a  guardian,  appointed  either 
by  the  testator  or  the  probate  judge,  becomes  insane  or  otherwise 
mcapablei  of  discharging  his  trust,  or  unsuitable  therefor,  or  has 
wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days  to 
render  an  account  or  make  a  return,  the  probate  court  may,  upon 
such  notice  to  the  guardian  as  the  court  may  require,  remove 
faim.  and  compel  him  to  surrender  the  estate  of  the  ward  to  the 
person  found  to  be  lawfully  entitled  thereto.  Every  guardian 
may  resign,  when  it  appears  proper  to  allow  the  same  ;  aud  upon 
the  resignation  or  removal  of  a  guardian,  as  herein  provided, 
the  probate  court  or  the  judge  thereof,  may  appoiut  another  in 
the  place  of  the  gaardian  who  has  resigned  or  has  been  removed. 

Stat  1869-70,792,  §2,  read:  "evidently  unsuitable";  also,  "probate 
£oart  or  judge  thereof*' ;  also, "  deem  sufficient,"  instead  of, "  require  " : 
also  Inserted,  "  upon  request  be  allowed,"  between  "  may  "  and  "  resign.' 
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.  Stat  1850«  272,  SS7,  read:  "evidently  ansultoUe";  <|]io,  "pioteto 
Jtidg:^*';  also liiserti&d. ''upon  request,  be  allowed  to,  bet\^een  "may" 
and  "  resign " ;  also,  *^  to  the  probate  jndge^"  between  '* appears"  and 
** proper";  also, " and  upon  the  death  of  any  guardian,"  between  ** re- 
moval "and  "ofa";  also,  ^Mnhis  pl&ee,"  Insfead  of,  *^ln  the  place  <tf 
the  guardian  who  has  resigned  or  has  been  removed." 

38Cal.442. 

$  l8oa.  (5J  38,  378.)  The  marriage  of  a  minor  ward 
terminates  the  gaardianship  ;  and  the  gnardian  of  an  insane  or 
other  person  may  be  discharged  bj  the  probate  jndge  when  it 
appears  to  him,  on  the  application  of  ^e  ward  or  otherwiae,  that 
the  guardianship  is  no  longer  necesdary. 

Stat.  18M,  273,  $  38,  Bitlmtalatially  the  same* 

^  1803.  ($$  39,  374.)  The  probate  judge  may  require  a  H0W 
bofid  to  be  given  by  a  guardian  whenever  be  deems  it  necessary, 
and  may  disobarge  the  existing  sureties  from  fuither  liability, 
after  due  notice  given  as  he  may  direct,  when  it  shall  appear,  tfaait 
no  injury  can  result  thereifrom  to  those  interested  in  the  estate. 

Stat.  1850, 272,$  39* 

^  18<Mb  ($$  40,  875.)  Evdry  bond  given  by  a  gnardialk 
must  be  filed  and  preserved  in  the  of&ce  of  the  clerk  of  iHm 
probate  court  of  the  county  ;  and  in  case  of  a  breach  of  a  oon* 
ditjon  thereof,  may  be  prosecuted  for  the  nee  and  benefit  of  the 
ward,  or  of  any  person  interested  in  the  estate. 

Stat.  1850,  272,  §  40,  inserted  "in  the  ni^e  of  the  ward.**  between 
'*  prosecuted  "  and  "  for  the  use."    82  CaL  118. 

^  1805.  (^f  41,  876.)  No  action  can  be  makitained  agalait 
the  sureties  on  any  bond  given  by  a  guardian,  unless  it  be  com. 
menced  within  three  years  from  the  discharge  or  removal  of  the 
gnardian  ;  but  if  at  the  time  of  such  diBchai*gethe  person  entitled 
to  bring  such  action  is  under  any  legal  disability  to  sne,  the 
action  may  be  commenced  at  any  time  within  three  yean  after 
such  disability  is  remored* 

Stat.  1850. 272,  S  41. 

^  1806.  ($$  34,  369.)  No  action  for  the  recovery  of  any 
estate  sold  by  a  guardian  can  be  maintained  by  the  ward,  or  by 
any  person  claiming  under  him,  unless  it  is  commenced  within 
three  years  next  after  the  termination  of  the  guardianship,  or 
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wh«n  a  legal  diaability  to  sae  exists  by  reason  of  minority  or 
otherwise,  at  the  time  when  the  cause  of  action  accraes,  within 
three  years  next  after  the  remoTal  thereof 
Stat.  1850, 271,  S  M,  same  fn  substance. 

$  1807.  ($$  48,  383.)  The  court  in  its  discretion,  when- 
ever necessary,  may  appoint  more  than  one  guardian  of  any 
person  sabject  to  guardianship,  who  must  give  bond  and  be 
governed  £(nd  liable  in  all  respects  as  a  sole  goardiau. 

Slat.  1850, 273,  §  48,  same  in  substanoe.  ' 

^  1808.  The  power  conferred  npon  the  probate  judge  in  re- 
lation to  guardians  and  wards  may  be  exercised  by  him  at  cham- 
bers, or  as  the  act  of  the  probate  court,  when  liolding  such 
court ;  and  any  order  appointing  a  guardian  must  be  entered  as 
and  become  a  decree  of  the  court.  The  provisions  of  this  title 
relative  to  the  estates  of  decedents,  so  far  as  they  relate  to  tl)e 
practice  in  the  probate  or  the  district  courts,  applies  to  proceed- 
ings under  this  chapter. 

Stat  1861.  607,  8 16,  same  In  substance,  adding  tbe  words,  "  wbere  tbey 
do  not  couflict  with  any  of  tbe  provisions  of  this  act" 

S9>Cal.  441. 

^  1800*  The  provisions  of  section  ten  hundred  and  fifty- 
seven  are  hereby  declared  to  npply  to  guardians  appointed  by 
the  court,  and  to  the  bonds  taicen  or  to  be  talcen  from  snch 
guardians,  and  to  the  sureties  on  such  bonds. 
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TITLE  XII. 

OP  SOLE  TRADERS. 

SsoTKOir  1811.  Who  may  become  sole  traders. 

1812.  Notice,  how  given  and  what  to  contain. 

1813.  Petition,  what  to  contain  and  when  filed. 

1814.  May  havo  five  hundred  dollars  of  communis  or 

husband's  property. 

1815.  Who  may  oppose  it,  and  how. 

1816.  Trial  or  hearing. 

1817.  Decree,  what  it  most  be. 

1818.  Oath,  copy  of  order  to  be  recorded. 

1819.  Rights  and  liabilities  of  sole  traders. 

1820.  Sole  trader  must  maintain  her  children. 

1821.  Husband  of  sole  trader  not  liable  for  debts 

^  1811.  A  married  woman  may  become  a  sole  trader  by  tht 
judgment  of  the  coanty  court  of  the  county  iu  which  she  has  re- 
sided for  six  nioDtlianext  preceding  the  appiicatioo. 

Stat.  1852,  101.  S  1.  read:  "Married  ^omen  shall  have  the  fight  to 
carry  on  and  transact  business  under  their  own  name,  and  on  their  own 
account,  by  complying  with  the  regulations  prescribed  in  this  act.** 

89  Cal.  287. 

^  1819.  A  person  intending  to  make  application  to  become 
a  sole  trader  must  publish  notice  of  such  intention  in  a  news- 
paper published  in  the  county,  or  if  none,  then  iu  a  newspaper 
published  in  an  adjoining  county,  for  four  successive  weeks. 
The  notice  must  specify  the  term  and  the  day  upon  which  appli- 
cation will  be  made,  the  nature  and  place  of  the  business  pro- 
posed lo  be  conducted  by  her,  and  the  name  of  her  husband. 

Stat.  1862,  lOS,  §  1,  read :  "Any  married  woman,  residing  within  this 
state,  desirous  to  avail  herself  of  the  benefit  of  this  act,  sliall  give  notice 
thereot,  by  advertising  in  some  public  newspaper  of  general  circulation 
in  the  county  in  wiiich  slic  resides,  for  four  successive  ifv  ocks :  prottded^ 
if  any  newspaper  be  publislicd  in  said  count}',  said  publication  shall  be 
made  in  tlie  paper  so  published  in  said  county.  Such  nitice  shall  set 
forth  that  it  is  iter  intention  to  make  application  to  the  d^trict  court  of 
said  coanty,  on  the  day  therein  named,  for  an  order  of  said  court,  per- 
mitting he'r  to  carry  on  business  in  her  own  name  and  on  her  own  ac- 
count, and  it  sliall  specifically  set  forth  the  nature  of  the  buainess  to  t>« 
carried  on.  On  the  day  namea  in  the  notice,  or  at  such  farther  time  as 
the  court  may  appoint,  on  filing  proof  of  publication,  the  court  shall  pro- 
ceed to  examine  the  application,  on  oath,  as  to  the  reasons  which  inauce 
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tier  to  Bialce  tbie  wpjdieatkm ;  and  If  it  appear  to  fhe  court  that  a  proper 
case  exists,  it  shall  make  an  order,  whicn  shall  he  entered  on  the  mfnates, 
that  the  applicant  be  authorized  and  empowered  to  carry  on,  in  her  own 
name,  and  on  her  own  accoant,  the  business,  trade  profession  or  art 
named  in  the  notice ;  bat  the  insolyency  of  the  husband,  apart  from 
other  causes  tending  to  prevent  his  supporting  his  family,  shall  not  be 
deemed  to  be  sufficient  cause  for  granting  this  application.  Any  creditor 
of  the  husband  may  oppose  such  application,  and  may  show  that  it  is 
made  for  the  purpose  of  defrauding  such  creditor,  and  preventing  him 
flrom  collecting  his  debt,  or  will  occasion  such  result,  and  if  it  shall  so 
appear  to  tlie  court,  the  application  shall  be  denied.  On  the  hearing, 
witnesses  may  be  examined  on  behalf  of  either  party.  Before  making 
the  order,  the  court  or  Judge  shall  administer  to  the  applicant  the  fol> 
lowing  oath :  '  I,  A.  B.,  do,  in  presence  of  Almighty  God,  truly  and 
solemnly  swear,  that  this  application  is  made  in  good' faith,  for  the  pur- 
pose of  enabling  me  to  support  myself  and  my  chUdren  (if  the  applicant 
have  minor  children,)  and  not  with  any  view  to  defraud,  delay  or  hinder, 
any  creditor  or  creditors  of  my  husband ;  and  that  of  the  moneys  so  to  be 
osed,  in  said  business,  not  more  than  five  hundred  dollars  has  come, 
either  directly  or  indirectly  from  my  husband,  so  help  me  God.*  A  certi- 
fied copy  of  said  order,  with  the  oath  indorsed  thereon,  shall  be  recorded 
tn  the  office  of  the  recorder  of  the  county  wh^e  the  business  is  to  he 
-eaitied  on,  in  a  book  to  be  kept  for  sacli-piiipoBe.** 

22Cal.283;  23Cal.388. 

^  1818.  Ten  days  prior  to  the  daj  named  in  the  notice,  the 
applicant  most  file  a  verified  petition  setting  forth-^ 

1.  That  the  application  i»  made  in  good  faith,  to  enable  the 
applicant  to  snpport  herself,  or  herself  and  others  dependent  npon 
her,  giving  their  names  and  relation. 

2.  The  fact  of  insnfiicient  snpport  from  her  hnsband,  and  the 
causes  thereof,  if  known.. 

3.  Any  other  grounds  of  applicdtion  ^hich  are  good  causes 
for  a  divorce,  with  the  reason  why  a  divorce  is  not  soagbt ;  and, 

4.  The  nature  of  the  bnsineas  proposed  to  be  conducted,  and 
the  capital  to  be  invested  therein,  if  any,  and  the  sources  from 
which  it  is  derived. 

Vi(K  i  1812  and  note. 

^  1814.  The  applicant  may  invest  in  the  buainesB  proposed 
to  be  conducted,  a  sum  derived  from  the  oommunity  property  or 
of  the  separate  property  of  the  hnsbaod,  not  exceeding  five 
hundred  dollars. 

Ft<f«  S  1812  and  note. 

^  1815.  Any  creditor^f  the  hnsband  may  oppose  the  appli- 
cation, by  filing  in  the  court  (prior  to  the  day  named  in  the 
notice}  a  written  opposition  verified,  containing  either** 
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'   1.    A  epectfic  denial  of  the  tniUi  of  any  material  allegaticta  of 
the  petitioii ;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  defiraadtng 
the  opponent  ]  or, 

3.  That  the  application  is  made  to  preyent,  or  will  pieTsat 
him  from  collecting  hia  debt. 

Vide  S  1812  and  note. 

^  1816.  On  the  day  named  in  the  notieoi  or  on  anch  other 
day  to  which  the  hearing  may  be  postponed  by  the  court,  the 
applicant  must  make  proof  of  publication  of  the  notice  herein- 
before required,  and  the  issues  of  fact  joined,  if  any,  must  be 
tried  as  in  other  cases ;  if  do  issues  are  joined,  the  court  must 
hear  the  proofs  of  the  applicant  and  fuid  the  foots  in  accordance 
therewith. 

F&fe  S 1812  and  note. 

^  1817.  If  the  facts  found  sustain  the  petition,  the  court 
must  render  judgment  authorizing  the  applicant  to  carry  on  in 
ber  own  name  and  on  her  own  account,  the  business  specified  in 
the  notice  and  petition. 

Vide  S  1812  and  note. 

^  1818.  The  sole  trader  must  make  and  file  with  the  clerk 
of  the  court  an  affidavit,  in  the  following  form  > 

I,  A.  B.,  do  in  the  presence  of  Almighty  Gk>d,  solemnly  swear 
that  this  application  was  made  in  good  faith,  for  the  purpose  of 
enabling  me  to  snpport  myself,  (and  any  dependent,  such  as  hus- 
band, parent,  sister,  child  or  the  like,  naming  them,  if  any)  and 
not  with  any  yiew  to  defraud,  delay  or  hinder  any  creditor  or 
creditors  of  my  husband ;  and  that  of  the  moneys  so  to  be  used 
by  me  in  business,  not  more  than  five  hundred  dollars  have  come 
either  directly  or  indirectly  from  my  husband.    So  help  me  Qod. 

A  certified  copy  of  the  decree,  with  this  oath  endmBod  thereon 
must  be  recorded  in  the  office  of  the  recorder  of  the  county 
where  the  business  is  to  be  carried  on,  in  a  book  to  be  kept  for 
such  purpose. 

FSde  S  1612  and  note. 
7  Cal.  45S. 
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$1819.  When  the  judgment  is  made  and  entered,  and  a 
copy  thereof,  with  the  affidavit  provided  for  in  section  1818, 
duly  recorded,  the  person  therein  named  is  entitled  to  carry 
on  the  husinesd  specified,  in  her  own  name,  uidthe  properly, 
revenues,  money  and  credits  so  hy  her  invested,  and  the 
profits  thereof,  belong  exclusively  to  her,  and  are  not  liable 
for  any  debts  of  her  husband,  and  she,  thereafter,  has  all  the 
privileges  of,  and  is  liable  to  all  legal  processes  provided  for 
debtors  and  creditors,  and  may  sue  and  be  sued  alone  without 
being  joined  with  her  husband,  ^^provided,  however,  that  she 
shall  not  be  at  liberty  to  carry  on  said  business  in  any  other 
county  than  tliat  named  in  the  notice  provided  for  in  $  1812, 
until  she  has  recorded  in  such  other  county  a  copy  of  said 
judgment  and  afiidavit.^e    [Took  effect  March  16, 1876.] 

^  18dO.     A  married  woman  wbo  is  adjudged  a  aole  trader  is 
responsible  and  liable  for  the  maintonauce  of  her  mirior  children. 
Stat,  of  1852,  p.  101,  S  4,  was  same  in  substance. 

^  18dl.  The  husband  of  a  sole  trader  is  not  liable  for  any 
debts  contracted  by  her  in  the  coarse  of  her  sole  trader's  basiness, 
unless  contracted  upon  his  written  consent. 

Stat,  of  1852,  p.  101,  S  ^  was  substantially  the  same,  adding  the  words, 
**  nor  shall  his  separate  property  be  taken  on  execution  fbr  any  debts 
contracted  by  her.** 


TITLE   XIII. 

OF  PBOCEEDINQS  19  IKSOLVENCr. 

SsonoslSaS.  StatntatiiinlatioiitcsooBtifinedlnibroa 

f  181I9.    Nothing  in  this  eode  affects  any  of  the  provisions  of 
'*  «B  act  for  the  relief  of  insolvent  debtors  and  protection  of 
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cTediknrs,"  approved  Xay  4tb,  1852,  or  of  the  aoto  amendaiorj 
thereof,  approved  reepectivelj  March  12th,  1858,  April  27th,  1860, 
and  April  27ib,  1863,  but  sach  actearereoogniaed  at  coDtinaiiiyiii 
force  notwithstanding  the  provisaons  of  this  eode. 


I>AJRT   IV. 


OF  EVIDENCE, 


General  Definitions.    $$  1893-1839. 

Title        I.    Op  General  Principles.    §^  1844^-1870. 

Title      II.    Kinds  and  Degrees  of  £yidsncb.    $$  1875 . 

1978. 
Title    III.    Production- of  Evidence.    ^$  1981.9054^ 
Title     IV.    Effect  of  Evidence.    $  9061, 
Title      V.    Rights  and  Duties  of  Witnesses-  $$  9064^ 

ao70. 

Title    VI.    Evidence  in  Particular  Cases,  and  General 

Provisions.    $$  9074^.9103. 

o.  c 


^  I 
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OF   EVIDENCE. 

GENERAL    DEFINITIONS   AND   DIVIS- 
IONS. 

Sxonoirl828.    Definition  of  evldeiifle. 

1824.  Definition  of  proof. 

1825.  Definition  of  law  of  evlclenw.  t 

1826.  '  Tbe  degree  of  certainty  required  to  mIMktk  ftoli. 

1827.  Four  kinds  of  evidence  speeifled. 

1828.  Several  degrees  of  evidence  speoiiisd. 

1829.  Original  evidence  defined. 
1890.  Secondary  evidence  defined. 

1881.  Direct  evidence  defined. 

1882.  Indirect  evidence  defined. 
1888.    Primary  evidence  defined. 

1884.  Partial  evidence  defined. 

1885.  Satisfltustoiy  evidence  defined. 
1888.    Indispensable  evidence  dflOned. 

1887.  Condnsive  evidence  defined. 

1888.  Comnlative  evidence  defined. 

1889.  Corroborative  evidence  defined. 

f  1888.  Jndidal  evidence  is  tbe  means,  aanctfooed  ¥7  law, 
of  aacertaiiiing  in  a  jadicial  proceeding  tbe  tmtli  lespeetiog  • 
qnestionof  fact. 

K.  T.  C.  C.  P.  S  1600;  Or.  C.  C.  P.'S  1 


$  1884^  Proof  is  the  effect  of  evidenea,  the  efilftMiahiiBBi  of 
a  fact  by  evidence. 

V.  T.  C.  C.  P.  S  Utt; Or. C. C. P.  S«(k 

tlCal.»l. 

f  18$I5.  The  law  of  evidence,  whicb  is  the  solject  of  tbk 
put  of  tbe  code,  is  a  collection  of  general  mlea  etkablisbtd  bf 
law— 
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1.  For  declflring  what  is  to  be  taken  as  trae  wiiboat  proof. 

2.  For  deetaring  the  presamptions  of  law,  both  those  whidi 
are  dispatable  and  those  which  are  oonclnsive ;  and, 

3.  For  the  prodaction  of  legal  eyidence. 

4.  For  the  exclusion  of  whatever  is  not  legal. 

5.  For  determining,  iu  certain  cases,  the  yalue  and  effect  of 
evidence. 

^,  T.  G.  C.  P.  S  1661;  Or.  C.  C.  P.  S  <M. 

^  1896.  The  law  does  not  require  demonstration ;  that  is, 
such  a  d^free  of  proof  as,  excluding  possibility  of  error,  pro- 
duces absolute  certainty ,  because  such  proof  is  rarely  possible. 
Moral  certainty  only  is  required,  or  that  degree  of  proof  which 
produces  conviction  in  an  unprejudiced  mind. 

N.  T.  G.  C.  P.  S  1662;  Or.  G.  C.  P.  S  657. 

^  1897.    There  are  four  kinds  of  evidence  t 

1.  The  knowledge  of  the  court 

2.  The  testimony  of  witnesses. 

3.  Writings. 

4.  Other  material  objects  presented  to  the»  eeoaea. 
Hf.  Y.  G.  0.  p.  S  1663;  Or.  0.  G.  P.  S  6B6 

^98.    There  are  several  degrees  of  evidence : 
l.^^iuinal  and  secondary. 

2.  Diree^tind  indirect 

3.  Primary,  p^NiaJ,  satisfactory,  indispensable  and  conclusive. 
N.  Y.  G.  G.  P.  S  1664rOTSLp.  P.  S  659. 


^  1899.    Original  evidence iNii^riginal  writing  or  material 
object  introduced  in  evidence. 
N.  Y.  0.  C.  P.  $  1665;  Or.  C.  0.  P.  S  660L 

^  1830.    Secondary  evidence  is  a  copy  of  i 
tng  or  object,  or  oral  evidence  thereof. 
N.  Y.  G.  C.  P.  %  1666;  Or.  G.  0.  P.  S  66L 

^  1881.  Direct  evidence  is  that  which  proves  the  fact  in 
dispute  directly,  without  an  inference  or  presumption,  and 
which  in  itself,  if  true,  conclusively  establishes  that  fieict.    For 
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example :  if  the  fact  in  diBpate  be  an  agreementi  the  evidence  of 
a  witness  who  was  present  and  witnessed  the  making  of  It,  is 
direct. 

y.  Y.  C.  C.  P.  S  U9T;  Or.  C.  C.  P.  S  682. 

^  1839.  Indirect  evidence  is  that  which  tends  to  establish 
tlie  fact  ill  dispute  by  proving  another,  and  which,  thongh  trne, 
(1(>cd  not  of  itself  conclasively  establish  that  fact,  bnt  which 
affirds  an  inference  or  presumption  of  its  existence.  For  ex- 
a:nple :  u  witness  proves  an  admission  of  the  party  to  the  £ict  in 
dispute.  This  proves  a  fact,  from  which  the  fact  in  dispute  is 
iuferred. 

N.  y.  C.  C.  p.  S  1668;  Or.  C.  C.  P.  S  «». 

Primary  evidence  is  that  whieh  snfBces  for  the  proof 
of  a  particula^fhiiti^nitil  contradicted  and  overcome  by  other 
evidence.  For  exampl^^llt«lt^ificate  of  a  recording  officer  is 
primary  evidence  of  a  record,  but  itmS^Hft^^jgards  be  rejected 
upon  proof  that  there  is  no  such  record. 
N.  Y.  C.  C.  P.  S  1669;  Or.  C.  C.  P.  S  661. 

^  1834*  *  Partial  evidence  is  that  which  goes  to  establish  a 
detached  fact,  in  a  series  tending  to  the  fact  in  dispute.  It  may 
be  received,  subject  to  be  rejected  as  incompetent,  unless  con- 
nected with  the  fact  in  dispute,  by  proof  of  other  facts.  For  ex- 
ample :  on  an  issue  of  title  to  real  property,  evidenoe  of  the  con- 
tinued possession  of  a  remote  occupant  is  partial,  for  it  is  of  a 
detached  fact,  which  may  or  may  not  be  afterwards  connected 
with  the  fact  in  dispute. 

N.  Y.  C.  G.  P.  S  1670;  Or.  C.  C.  P.  S  66fi. 

^  1835.  That  evidence  is  deemed  satisfactory  which  ordina- 
rily produces  moral  certainty  or  conviction  in  an  unprejudiced 
mind.  Such  evidenoe  alone  will  justify  a  verdict.  £!vidence 
less  than  this  is  denominated  slight  evidence. 

N.  Y.  C.  C.  P.  S  1671 ;  Or.  C.  C.  P.  S  666. 

^  1836.    Indispensable  evidence  is  that  withoat  which  a 
particular  fact  cannot  be  proved. 
N.  Y.  C.  C.  P.  S  1672;  Or.  C.  C.  P.  $  667. 
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^,  1837.  Conclasiye-or  ananswerable  evidence  is  that  which 
ttie law doee not  permit  to  be  contradicted.  For  example:  the 
record  of  a  court  of  competent  jarisdiction  cannot  be^ contradicted 
bj  the  parties  to  it. 

N.  T.  C.  C.  P.  S  1673;  Or.  C.  0.  P.  S  668. 

^  1888.    Camalative  evidence -ia^dditional  evidence  of  tbo 
same  character  to  the  same  point. 
S.  T.  C.  C.  P.  S 1674;  Or.  C  0.  P.  8  669. 

(  1839.    Corroborative  evidence  i»  additioiial  evidence  of  a 
different  character,  to  the  same  point. 
K.  T.  0.  0.  P.  8 1675;  Or.  C.  C.  P. «  9t9^ 
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1 

TITLE  I. 

OF  THE  GENEBAL  PRINCIPLES  OF  EVIDENCE. 

Sbotiok  1841.  One  witness  suffieient  to  prove  a  fket. 

1846.  Testimoiiy  confined  to  personal  knowledge. 

1846.  Testimonf  to  be  in  presence  of  pendns  aflteted. 

1847.  Witness  presumed  to  speak  the  troth. 

1848.  One  person  not  affeeted  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  evidence. 

1860.  Declarations  which  are  a  part  of  the  transaction. 

1861.  Evidence  relating  to  third  person. 

1852    Declaration  of  decedent  evidence  of  pedigree. 

1863.  Declaration  of  decedent  evidence  against  liiB  sac* 

cesser  in  interest. 

1864.  When  part  of  a  transaction  proved,  the  whole  Is 

admissible. 
1866.    Contents  of  writing,  how  proved. 

1866.  An  agreement  reduced  to  writing  deemed  the  whole. 

1867.  Censtraotion  of  language  relates  to  place  where 

used. 

1868.  Constraotion  of  statutes  and  instroments,  general 

rul& 
1868.    The  intention  of  the  legislature  or  parties. 
180U.   The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  in  their  general  acceptation. 

1862.  Written  words  control  those  printed  in  a  blank 

fixrm. 
1868.   Persons  skilled  maytestiiy  to  decipher  characters. 
1864.   Of  two  constroctions,  which  prefbrred. 
1866.   A  written  instrument  construed  as  underatood  by 

parties. 

1866.  Construction  in  fkvor  of  natural  right  preftned. 

1867.  Haterial  allegation  only  to  be  proved. 

1868.  Evidence  confined  to  material  allegation. 

1869.  Affirmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  trial. 

I  1844>  The  direct  evidence  of  one  witness  who  is  entitled 
to  full  credit  is  sufficient  for  proof  of  any  fact,  except  peijury 
and  treason. 

K.  T.  C.  G.  P.  S  URT;  Or.  C.  G.  P.  S  «I1* 


I  1845.  A  witeesB  can  taitify  of  thoM  ilEtcta  only  whieh  he 
knows  of  his  own  knowledge  ;  that  ib,  which  are  derived  from 
his  own  perc^tionsy  excefpi  in  thoee  few  express  cases  in  which 
his  opinions  or  inferences,  or  the  declarations ^of  others  are  ad* 
missible. 

ST.  Y.  C.  C.  P.  S  1«78;  Or.  C.  C.  P.  S  672. 

^  194k6.  A  witness  can  be  heard  only  npon  oath  or  affirmation, 
and  «pon  a  trial  he  can  be  beard  only  in  the  presence  and  eabject 
to  the  examination  of  all  the  parties,  if  they  choose  to  attend  and 


N.  T.  C.  G.  P.  C  1619. 

f  18&7.  A  witness  is  presamed  to  speak  the  tmth.  This 
presamption,  however,  may  be  repelled  by  the  manner  in  which 
he  testifies,  by  the  character  of  his  testimony,  or  by  evidence 
Affecting  his  chsracter  for  trath,  honesty  or  integrity,  or  his  mo- 
tives, or  by  contradictory  evidence  ;  and  the  jury  are  the  ex- 
closive  judges  of  his  credibility. 

N.  T-  C.  C.  P.  1 1680;  Or.  C.  C.  P.  1 678. 

Vide  §§  1879-205L 

dtat  1867-8,  I9$-4«  %  1,  read :  "  In  any  clyO  or  criminal  action  or  proceed- 
ing, a  witness  maybe  discredited  or  Impeached,  and  for  such  purpose, 
his  general  character  for  truth,  honesty  and  integrity  may  be  inquired 
into." 

Fiifetg  2051. 2058. 

le  rights  of  tU»  party  cannot  be  prejudiced  by  the 
declaration,  ac^^MHte^^l^notber,  except  by  virtue  of  a 
particular  relation  between  thrni  j  In'ffWTTnrffMiiftfijiinfi'n  nfpiiniit 
one  cannot  affect  another. 

W.  T.  0.  C.  P.  S 1681 ;  Or.  C.  C.  P.  S  674. 

2  Gal.  Itf;  80aL251;  23  CaL  101;  40  Gal.  SM. 

I  1849.  Where,  however,  one  derives  title  to  real  property 
from  another,  the  declaration,  act  or  omimion  of  the  latter, 
while  holding  the  title,  in  relation  to  the  property,  is  evidence 
against  the  former. 

S.  T.  C.  C.  P.  S  1682;  Or.  C.  C.  P.  S  675. 

9  GaL  84;  8  Oal.  100, 225;  15  GaL  50;  23  Gal.  831;  36  Gal.  205;  88  Gal. 
«1,279;  40Cal.474. 
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^  1850.  Where,  also,  the  declaration,  act  or  omiMion  foitna 
part  of  a  transaction,  which  is  itself  the  foot  in  dispute,  or  eTi- 
dence  of  that  fact,  sach  declaration,  act  or  omission  is  avidetiMy 
as  part  of  the  transaction. 

N.  Y.  C.  C.  P.  S  1683 ;  Or.  C.  C.  P.  S  676. 
27  Cal.  572 ;  29  Cal.  637 ;  35  Cal.  49, 274, 37S. 

_And  where  the  question  in  dispute  between  Ibe 
parties  i^  "">  'l.fj^^iit*«»^^y.  j»*«  ^*  ^  third  person,  whateTer 
would  be  evidence  for  or  against  mlR^^Miai^unmary  eyi' 
deuce  between  the  parties. 

N.  T.  C.  C.  P.  §  1684 ;  Or.  C.  C.  P.  8  677. 

^  1853.  The  declaration,  act  or  omisNon  of  a  member  of  a 
family,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is  also  ad- 
Tnissible  as  evidence  of  common  reputation,  in  cases  where,  on 
'^nestioDs  of  pedigree,  such  reputation  is  admissible. 

N.  Y.  C.  C.  P.  g  1685;  Or.  C.  C.  P.  §  678. 

^  1853.  The  declaration,  act  or  omission  of  a  decedent,  bay- 
(ng  sufficient  knowledge  of  the  subject,  against  his  pecuniary 
interest,  is  also  admissible  as  evidence  to  that  extent  against  his 
successor  in  interest 

N.Y.  C.  C.P.gl686;  Or.  C.  C.  P.  8  679. 

$  1854.  When  part  of  an  act,  declaration,  eonrenation  or 
writing  is  given  in  evidence  by  one  party,  tiie  whole  on  tbe 
same  subject  may  be  inquired  into  by  tbe  other ;  when  a  letter  is 
read,  tbe  answer  may  be  given  ;  and  when  a  detached  act, 
declaration,  conversation  or  writing  is  given  in  evidence,  any 
other  act,  declaration,  conversation  or  writing,  which  is  neces- 
sary to  make  it  nnderetood,  may  also  be  given  in  evidence. 

N.  Y.  C.  C.  P.  §  1687;  Or.  C.  C.  P.  8  680. 
9  Cal.  529;  29  Cal.  637;  38  Oal.  279. 

^  1855.  (^  447.)  There  can  be  no  evidence  of  tbe  oontento 
of  a  writing,  other  than  the  writing  itself,  except  in  the  following 
cases: 

1.  When  the  original  has  been  lost  or  destroyed ;  in  which 
case  proof  of  the  loss  or  destrnetion  must  first  be  made; 
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'  S^Vhen  the  original  is  in  the  poseession  of  the  party  against 
wbo^^^ie  evidence  is  oflfeted,  and  he  fiiils  to  produce  it  aftei 
reasonabl^^oe. 

3.  When  tBl^nfi^ual  is  a  record  or  other  document  in  the 
custody  of  a  pnbluS|fficer. 

4.  When  the  origiusl^mB  been  recorded,  and  a  certified  copy 
of  the  record  is  made  evid9!^^6^y  thi»  code  or  by  statute. 

5.  When  the  orij^nal  oonsisra^f  numeroos  accounts  or  other 
documents,  which. cannot  be  exaajSfid  in  the  court  without 
great  loss  of  time,  and  the  evidence  Bong!l^*om  them  is  only  the 
general  result  of  the  whole. 

In  thexanes  merUiorted  in  subdimxion*  three  a?N^<9ter,  a  copy 
of  the  original  must  be  produced ;  in  those  mentuSudin  sub- 
divisions one  and  ttoo,  either  a  copy  or  oral  evidenc^^tht 
contents. 

See  N.  Y.  C.  C.  P.  i  1688  ;  and  Or.  C.  C.  P.  f  681. 

Subdivision  1.— 5  Cal.467;  6  Cal.  460;  9  Cal.  490;  10  Cal.  126;  12  Cal.  11. 
104;  15  Cal.  63, 183;  17  Cal.  569;  18  Cal.  165;  1»  Cal.  640;  22  Cal.  51;  3fl 
Cal.  360.    Ftd6§1937. 

Subdivision  2.->0  Cal.  893 ;  12  Gal.  403 ;  15  Cal.  63.    Vide  §  1000. 

Subdivision  3.-7  Cal.  288. 

Subdivision  4.-3  Gal.  427;  6  Gal.  488. 579;  12  Gal.  306:  13  Cal.  638;  28 
Gal.  129;  27  Cal.  50,238;  38  Cal.  216,  442. 

^  1856.  When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be  considered  as  contain- 
ing all  those  terms,  and  therefore  there  can  be  between  the 
parties  and  their  representatives,  or  successors  in  interest,  no 
evidence  of  the  terms  of  tlie  agreement  other  than  the  coutente 
of  the  writing,  except  in  the  following  cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  in 
issue  by  the  pleadings. 

2.  Where  the  validity  of  the  agreement  is  tbe  fact  in  dispute. 
But  this  section  does  not  exclude  other  evidence  of  the  circum- 
stances under  which  the  agreement  was  made  or  to  which  il 
relates,  as  defined  in  section  eighteen  hundred  and  sixty,  or  to 
explain  an  extrinsic  ambiguity,  or  to  establish  illegality  or  fraud. 
The  term  agreement  includes  deeds  and  wills,  as  well  as  con- 
traets  between  parties. 

N.  T.  G.  C.  P.  S 1689;  Or.  C.  C.  P.  tf  682. 
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3  Gal.S7;  4  Cal.  355;  7  Cal.  382;  12  Gal.  16S;  U  C«L  IM;  15  CMS. 44;  19 

Cal.  354;  24  Cal.  411 ;  35  Cal.  336;  39  Cal.  169. 

Mortgage.  Pierce  v.  Robinson,  13  Cal.  116:  15  Cal.  2S7;  20  Cal.  126;  34 
Cal.  385;  27  Cal.  603;  29  Cal.  18;  36  Cal.  28;  87  Cal.  453. 

New  Contract,  16  Cal.  138. 

Consideration.    Vide  §  1962, 2. 

Sabdivislon  1.— 21  Cal.  122;  23  Cal.  121.249;  39  Cal.  180. 

$1857.  The  laogoage  of  a  writiag  is  to  be  interpreted  aeoord- 
ing  to  the  meaning  it  bears  in  the  place  of  its  execation,  nnleai 
the  parties  have  reference  to  a  different  place, 

N.Y.  C.  C.r.  SieM;   Or.  C.  C.  p.  S  683. 

$  1858.  In  the  constraction  of  a  statute  or  instmaieiit,  the 
office  of  tlie  jadge  is  simply  to  ascertain  and  declare  what  is  in 
terms  or  in  sabstauce  contained  therein,  not  to  insert  what  has 
been  omitted,  or  to  omit  what  has  been  inserted  ;  and  whet« 
there  are  several  provisions  or  particolars,  saeh  a  coBstrookioti  is, 
if  possible,  to  be  adopted  as  will  give  effect  to  all. 

N.  Y.  C.  C.  P.  §  1691 ;  Or.  C.  C.  P.  §  084. 

1  Cal.  162,  200 ;  5  Cal.  169 ;  6  Cal.  47 ;  22  Cal.  11 ;  24  Cal.  518;  36  Cal,  115; 
38  Cal.  i4i :  81  Cal.  240, 412 ;  S3  CaL  400 ;  84  Gal.  183. 

$  1859.  Ii)  the  constraction  of  a  statute,  the  intention  of  the 
legislature,  and  in  the  construction  of  the  instrument,  the  in- 
tention of  the  parties  is  to  be  pursued  if  possible  ;  and  when  a 
general  and  particular  provision  are  inconaistent,  the  latter  is 
paramount  to  the  former.  So  a  particular  intent  will  control  a 
geuernl  one,  that  is  inconsistent  with  it. 

N.  Y.  C.  C.  P.  fe  1692;  Or.  C.  C.  P.  g  685. 

10  Cal.  589 ;  11  Cal.  329 ;  15  Cal.  294 ;  22  Cal.  11 ;  90  Cal.  325;  83  Cal.  376; 
34  Cal.  334 ;  36  Cal.  75, 595;  38  Cal.  572. 

$  1800.  For  the  proper  <sonstmction  of  an  instrument,  the 
oircumstaiioes  under  which  it  was  made,  including  the  situation 
of  the  subject  of  the  instrument  and  of  the  parties  to  it,  may 
also  be  shown,  so  that  the  judge  be  placed  in  the  position  of 
those  whose  language  he  is  to  interpret. 

K.  Y.  C.  C.  P.  %  1698;  Or.  C.  C.  P.  8  686. 

10  Cal.  95. 589;  11  Cal.  194 ;  12  Cal.  148 ;  18  Oal.  116;  15  Cal.  21 ;  IS  Cal. 
137;  22  Cal.  150.  496;  23  Cal.  339;  25 Cal. 440;  29  Cal. 290;  32  Cal.  U ;  83  Gai 
202;  34  Cal.  334,  624;  36  Cal.  606;  38  Cal.  482. 

Description  of  real  property.  Vide  %  2017. 
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f  ilSM.  Tbo  tennB  of  a  writing  are  presamed  to  have  been 
naed  in  their  primaiy  and  general  acceptation,  bot  evidence  is 
nevertheless  admissible  that  they  have  a  local,  technical  or  other- 
wise peculiar  signification,  and  were  so  osed  and  nnderstood  in 
the  particular  instance,  in  which  case  the  agreement  most  be  con- 
stmed  accordingly. 

K.  Y.  C.  0. P.  S 1094;  Or.  O.  O. P.  i 6S7. 
34Cal.624. 

(  ISOiS.  When  an  instmment  consists  partly  of  written  words 
and  partly  of  a  printed  form,  and  the  two  are  inconsistent,  the 
former  controls  the  latter. 

K.  Y.  C.  G.  P.  I  KM;  Or.  C.  C.  P.  I  OS. 

^  IMS*  When  the  obaraeters  in  which  an  instmment  is 
written  are  diifionlt  to  be  deciphered,  or  the  langnage  of  the  in- 
fltmment  is  not  nnderstood  by  the  court,  the  evidence  of  persons 
skilled  iu  deciphering  the  characters  or  who  understand  the  lan- 
gnage, is  admissible  to  declare  the  characters  or  the  meaning  of 
the  language. 

K.  Y.  C. 0.  P.  11666;  Or.  0.  C. P.  6  6891 

^  1804.  When  the  terms  of  an  agreement  have  be6n  in- 
tended  in  a  different  sense  by  the  different  parties  to  it,  that  sense 
is  to  prevail  against  either  party  in  which  he  supposed  the  other 
nnderstood  it,  and  when  different  constructions  of  a  provision  are 
otherwise  equally  proper,  that  is  to  be  taken  which  is  most  favor- 
able to  the  party  in  whose  fiivor  the  provision  was  made. 

9.  Y.  C.  C.  P. « 166Vt  Or.  0.  C.  P.  6  661. 

^  1866.  A  written  notioe,  as  well  as  eveiy  other  writing,  is 
to  be  construed  according  to  the  ordinaiy  aceeptation  of  its 
terms.  Thus,  a  notice  to  the  drawers' or  indoraers  of  a  bill  of  ex- 
change or  promissory  note,  that  it  has  been  {Mrotested  for  want 
of  acceptance  or  payment,  must  be  held  to  import  that  the  same 
haa  been  duly  presented  for  aooeptance  or  payment  and  the 
same  refused,  and  that  the  hdder  looks  for  pi^ynMnt  to  the  penea 
to  whom  the  notice  is  given. 

K.  Y.  C.  0.  P.  6 1696;  Or.  0.  C.  P.  1 6n. 

4C«L2U;8CaL6W{14C8].160$a«CaLI1l. 


^  1866.1870  XTIOENOX.  fiK^ 

$  1866.  When  a  statate  or  inBtrameiit  id  eqaaUy  soBMiptilile 
of  two  interpret atioDs,  one  in  favor  of  natural  right  and  the  other 
against  it,  the  former  is  to  be  adopted. 

N.  T.  C.  C.  P.  §  1699;  Or.  C.  C.  P.  §  092. 

$  1867.    None  bat  a  material  allegation  need  be  proved. 

N.  Y.  C.  C.  P.  §  1701 ;  Or.  C.  C.  P.  i  693. 
Vide  §  471. 

$  1868.  Evidence  must  correspond  with  the  sabstanee  of  the 
material  allegations  and  be  relevant  to  the  qaestion  in  dispute. 
Collateral  qaestions  must  therefore  be  avoided.  It  is,  however, 
within  the  discretion  of  the  court  to  permit  inqniry  into  a  collat- 
eral fact,  when  such  fact  is  directly  c6nD66ted  with  the  queiition 
in  dispute,  and  is  essential  to  its  proper  determination,  or  wheb 
it  affects  the  credibility  of  a  witness. 

N.  Y.  C.  C.  P.  %  1702;  Or.  C.  C.  P.  S  OM. 

^  18G9.  Each  party  must  prove  his  own  affirmative  allega- 
tions. Evidence  need  not  be  given  in  support  of  a  negative  alle- 
gation,  except  when  such  negative  allegation  is  an  essential  part  of 
the  statement  of  the  right  or  title  on  which  the  cause  of  action  or 
defense'is  founded,  nor  even  in  soch  case  when  the  allegation  it 
a  denial  of  the  existence  of  a  document,  the  custody  of  which 
belongs  to  the  opposite  party. 

IS.  Y.  C.  C.  P,  §  1708;  Or.  C.  C. P.  S69S. 

$  1870*  In  conformity  with,  the  preceding  provifionfl,  evi- 
dence may  be  given  upon  a  t^ial  of  the  following  iactB.: 

1.    The  precise  fact  in  dispute. 

9.  The  act,  declaration  or  omission-of  a  party,  as  evidence 
ag^nst  such  party. 

3.  An  act  or  deokuratidn  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his^  conduct  in  relation 
thereto. 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased 
person  in  respect  to  the  relationship,  birth,  marriage  or  death  of 
any  person  related  by  blood  or  marriage  to  such  deceased  person ; 
the  act  or  declaration  of  a  deceased  .person  done  or  madb  against 
his  interest  in  respect  to  his  real  property ;  «nd  also  in  cnmimd 


iiMfHw,  Ah»  aett  or  4«elamUQn.  «£  %  dying,  pannn,  mibde  oadBr  a 
seiiae  qC  ifapeodiQg  daatb«  raipe^ftiig  the  oMue  of  his  death* 

•5.  After  proof  of  a  part.oer&hip.qr  agl9nej,.the.  act  or  declara- 
tei^  of  &  poxtoer  or  agent  of  the  piift;,  within  the  scope  of  the 
purtuership  or  agency,  and  daring  its  existe&ce.  The  same  mie 
applies  to  the  act  or  declaratfcin  of  a  joint  owner,  joint  debtor,  or 
^Kther  person  jointly  interested  with  the  party. 

6.  After  proof  of  a  conflpinMjy,  the  act  or  declaration  of  a  eon- 
spircUor  against  his  co-conspirator,  and  relating  to  the  conspiracy. 

7.  The  actj  4§IQl^rft^Pi^.QT  pmlssion  forming  part  of  a  transac- 
tion, as  explained  in  section' eighteen  handred  and  fifty. 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  jaris- 
dtoiiou,  or  onable  to  testify,  given  in  a  former  action  between 
the  same  parties,  relating  to  the  same  matter. 

9.  The  opinion  of  a  witness  respecting  the  identity  or  hand- 
writing of  a  person,  when  he  has  itnowledge  of  the  peoson  or 
handwriting ;  his  opinion  on  a  question  of  science,  art  or  trade, 
when  he  is  skilled  therein. 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the 
validity  of  which  is  in  dispnte,  respecting  the  mental  sanity  of 
the  signer ;  and  the  opinion  of  an  intimate  acquaintance  respect- 
ing the  mental  sanity  of  a  person,  the  reason  for  the  opinion 
being  given. 

11.  Common  reputation  existing  previous  to  the  controversy, 
respecting  facts  of  a  public  or  general  interest  more  than  thirty 
years  old,  and  in  cases  of  pedigree  and  boundary. 

12.  Usage,  to  explara  the  true  character  of  an  act,  contract  or 
instrument,  where  such  true  character  is  not  otherwise  plain ; 
bat  usage  is  never  admissible,  except  as  an  instrument  of  in- 
terpretation. 

13.  Monuments  and  inscriptions  in  public  places,  as  evidence 
of  common  reputation  ;  and  entries  in  family  bibles,  or  other 
GEtmily  books  or  chart« ;  enf^ravings  on  rings,  family  portraits  and 
the  like,  as  evidence  of  pedigree. 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is 
ftdmiflstble. 

15.  Any  other  facts  from  which  the  facta  in  isaae-  4U?e  pre* 
samed  or  are  logically  inferable. 

c.  c.  p.— 51 


^  1870  XTIDENCX.. 

16.  Sach  facts  as  serve  to  show  the  eredibility  of  a  witneH, 
as  explained  in  section  eighteen  hnndred  and  forty- seven. 

K.T.  C.  C.  P.  81704;  Or.  C.  C.  P.  SSM. 

Subdivision  2.-3  Cal.  806;  5  Cal.  70;  9  Cal.  698;  22  Cal.  282;  28  CaL  S47: 
26  Cal.  23:  34  Cal.  178;  35  Gal.  25, 873. 684;  88  Cal.  51 ;  89  Cal.  224.  Fide  § 
2061, subcliv.  4.  Estoppels.    Vide  Him. 

Sabdivislon  3.-22  Cal.  281 ;  29  Cal.  637. 

Subdivision  4.— Dying  declaraUona,  10  Cal.  82;  17  Cal.  76, 166;  21  GaL 
368 ;  24  Cal.  17, 640;  35  Cal.  49. 

Subdivisions.—!  Cal. 221. 459;  9  CaL  351;  14  Cal. 85; 28  Cal.  101,153, 
468;  36  Cal.  571;  39  Cal.  75;  40  Cal.  396. 

Subdivision  8.— 15  Cal.  275;  16  Cal.  428. 

Subdivision  O.-Experta,  6  Cal.  108;  9  OaM6i  It  CaL  416;  81  CaL  llftj 
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TITLE  II. 

OF  THE  KINDS  AND  DEGREES  OF  EVIDENOE. 

CBAFTEB        I.     KSOWUEDQH  OV  THE  OOUBT. 
II.     WlTSBBfiSfl. 

III.    WRinirOB. 

ly.     MaTBBIAL  objects  PBXSBZVTBD  to  TBI  8SirB88> 
OTHBB  THAir  WBITHfOB. 
y.     IlTDIBBOT  EYXDEHOB. 

yi.    Ihdzspessable  EYIDSKOB. 
yil.     COirOLUSITB  AJXD  TJVASSWSBJLBUt  BTmUTOB. 


CHAPTER  L 
Knowledge  of  the  codkt. 

flaonoN  1876.   Certain  fltcte  of  goneral  notoriety  Msnmed  to  be 

troe.    Specifloatlon  of  rach  Acta. 

^  1875.     Courts  take  judicial  notice  of  the  following  facts : 

1.  The  true  signification  of  all  English  words  and  phrases, 
and  of  all  legal  expressions. 

2.  Whatever  is  established  bylaw. 

3.  Public  and  private  official  acts  of  the  legislative,  executive 
and  judicial  departments  of  this  state  and  of  the  United  States. 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United 
States. 

5.  The  accession  to  office  and  the  official  signatures  and  seals 
of  office  of  the  principal  officers  of  government  in  the  legis- 
lative, executive  and  judicial  departments  of  this  state  and  of 
the  United  States. 
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6.  The  esdstence,  title,  national  flag  and  seal  of  every  state 
or  sovereign  recognized. by  the  ezecptlve  power  of  the  United 
States. 

7.  The  seals  of  courts  of  admiralty  and  maritime  jnrisdictioii, 
and  of  notaries  pabli<;. 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo> 
graphical  divisions  a^d  poHtfieal  hS6toi*y  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  appropri- 
ate books  or  documents  of  reference. 

K.  Y.  C.  C.  r.  8  1706;   Or.  C.  C.  P.  §698. 

Subdivision  3.-32  Cal.  447. 

Subdivision  5.— 15  Cal.  A3;  32  Cal.  106. 

Subdivision  8.— 1  Cal.  9 ;  5  Cal.  140. 

Stat.  IM9^T0,  862,  requires  ttie  court  to  take  "  judfcM  c^ikanee"  that 
any  land  within  tlic  limits  of  tlie  city  and  county  of  San  lYancisco,  lying 
east  of  a  line  commoiiumg  at  Seal  Rock,  and  running  thence  south  to  the 
southerly  line  of  said  city  and  county,  is  prima  facie  a  part  of  the  pueblo 
lands  of  said  city,  as  conflrracd  by  the  decree  of  the  U.  S.  Circuit  Court, 
and  Is  prima  facie  not  «i»onfrv  «r  -part-  or  pared  of,  any  exceptions  or 
reservations  mentioned  or  contained  in  said  decree.  But  nothing  in  said 
act  is  to  be  construed  to  prevent  a  party  from  showing  affirmatively  that 
any  land  is  not  included  within  the  limits  of  the  land  so  confirmed,  or 
that  the  same  la  among,  or  part  or  parcel  of.  any  exception  or  reaenratl(«. 
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CHAPTER  n 

WITNESSES. 

.3fcmoirl878.  Wltneeses  deflned. 

]S79.  AU  pecsons  ospablfi  of  pegggptkm-iid  eomimmltn- 
tlon  maj  be  witneeees. 

1880.  FersQQg  wbo  cannot  testify.      .       ^ 

1881.  FersoiiB  in  certain  relattons  tojpftrtHw  prohibited. 

1882.  When  privileged  peraoxw  must  testlQr. 
188^.  Judge  or  aiiuw  may  be  witness. 
188^.  Wlien  an  interpreter  to  be  sworn. 

^  1878.  A  witness  is  a  person  whose  declaration  nnder  otth 
is  received  as  evidence  for  any  purpose,  whether  snch  debla^ra* 
.tion  be  made  on  oral  examination  or  by  deposition  or  affidavit 

N.  T.  C.  C.  P.  « 17OT ;  Or.  C.  C.  P.  » 


^1879.  ($$  :i91,  392.)  All  persons,  without  exception, 
ptherwise  than  is  specified  in  the  next  two  sections,  who,  having 
prg^ns  of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore,  neither 
parties  nor  other  persons  who  have  an  interest  in  the  event  of  an 
action  or  proceeding  are  excluded;  nor  those  who  have  been 
/convicted  of  crime ;  nor  persons  on  acoonnt  of  their  opinions  on 
matters  of  religions  belief ;  althongh,  in  every  case,  the  credibil- 
ity of  the  witnesses  may  be  drawn  in  question,  as  provided  in 
section  eighteen  hundred  and  forty>seven.  . 

K.  Y.  C.  C.  P.  §  1708;  Or.  C.  C.  P.  8700. 

Stst.  1863, 701,  read:  "§39l.  AU  persons,  without  excepflon,  other- 
wise than  as  specill«d  in  tliis  chapter,  may  be  witnesses  in  any  action  or 
pcocceding.  JracLt  which  have  heretofore  caused  the  extliuicn  qf  testimony ^ 
map  still  be  shown,/or  the  purpose  o/ affecting  its  credibility,''  Stat.  1851, 
113:    Omitted  wurdB  In  italics. 

Stat.  1863, 701 ,  read :  %  392.  "  No  person  sball  be  disfiuftliflcd  as  a  wit- 
ness ki  any  action  or  proceeding  on  account  of  his  opinions  on  matters  of 
rrtigiotis  belief,  or  by  reason  of  his  Interest  in  tlie  event  of  the  action  or 

groceeding  as  a  party  thereto,  or  otherwise;  but  tlic  party  or  parties 
hereto,  and  the  person  in  wiioso  behalf  such  action  or  proceeding  may 
be  brought  or  del  ended,  shall,  except  as  hereinafter  excepted,  bo  comp9> 
tent  and  compellable  to  give  evidence,  either  viva  vocCy  or  by  deposition, 
or  upon  H  commission.  In  the  same  manner  and  subject  to  tlic  same  rules 
of  examination  as  any  other  witness,  on  behalf  of  himself,  or  either  or 
any  of  the  parties  to  the  action  or  proceeding^  *  * 
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Stat  1854, 66,  read :  "  g  892.  No  person  offered  M  a  TrttaeM  aball  lie 
excladed  on  account  of  his  opinions  on  matters  of  religious  belief,  nor 
shall  any  person  be  excluded  on  account  of  his  interest  in  the  event  of 
the  action  or  proceedings,  except  in  the  following  cases : 

Firtt:  When  he  Is  a  party  to  the  action  or  proceeding,  or  the  aotion 
or  proceeding  la  prosecuted  or  defended  for  his  immediate  benefit. 

Second:    When  his  interest  is  a  present,  certain  and  vested  inteieet.** 

Stat.  1851, 113,  read :  ^'  §  392.  No  person  offered  as  a  witness  shaU  be 
excluded  by  reason  of  his  interest  in  the  event  of  the  action  or  proceed- 
ing ;  nor  on  account  of  opinions  on  matters  of  reUglona  beUefL*' 

%^gi^gt    (^  394.)    The  following  persons  oannot  be  witnesaes : 

1.  TUuut'iiUii^f^^  nnsoand  mind  at  the  time  of  their  pro* 
d  action  for  examinatioi 

2.  Children  under  ten  years  ^l$tv*i|2)Dapp6ar  incapable  (tf 
receiving  jost  impressions  of  the  fkcts  respecun^i>^ii4^bey  ara 
examined,  or  of  relating  them  truly, 

N.  Y.  C.  C.  P.  §  1709;  Or.  C.  C.  P.  S  701. 

Stat  1868, 60.  inserted  the  words  "  in  the  opinion  of  the  court "  betwaen 
*'who"  and  *^  appear"  in  subdivision  2 ;  also  added  two  subdivisions  as 
foUows : 

*'  Third:  Mongolians,  Chinese  or  Indians,  or  persons  having  one-half 
or  more  of  Indian  blood,  in  an  action  or  proceeding  wherein  a  white  per- 
son is  a  party. 

Fourth:  Persons  against  whom  judgment  has  been  rendered  upon  a 
conviction  for  a  felony,  unless  pardoned  by  the  Governor,  or  such  judg- 
ment has  been  reversed  on  appeal  " 

Stat.  1894, 06,  was  same  aa  stat  1963,  omitting  in  subdivision  three,  the 
words,  ** Mongolians,  Chinese  or";  and  inserting  the  words  *^ana  ne- 
groes or  persons  having  one«half  or  more  of  n^gro  Dlood." 

Stat  1891, 114,  was  same  as  S  18S0,  adding  two  subdivisions,  a>  follows: 

**  8d.  Indians,  or  persons  having  one-fourth  or  more  of  Indian  blood,  in 
an  action  or  proceeding  to  which  a  white  person  is  a  party." 

"  4th.  Negroes,  or  persons  having  one-half  ox  more  Negro  blood.  4nJUi 
aotion  or  proceeding  to  which  a  wmte  person  Is  a  party. 

Subdivision  2.-10  Gal.  66. 

^  1881.  ($$  395,  896,  397,  398,  399,)  There  are  paitionlar 
relations  in  wbich  it  is  the  policy  of  tho  Jaw  to  encourage  confi- 
dence and  to  preserve  it  iuviols^  ;  therefore,  a  person  cannot  be 
examined  as  a  witness  in  the  following  cases : 

1.  A  hnaband  cannot  be  examined  for  or  against  his  wife* 
without  her  consent ;  nor  a  wife  for  or  against  her  hosband, 
without  his  consent;  nor  can  either,  during  the  marriage  or 
afterwards,  be,  without  the  consent  of  the  other,  examined  aa  to 
any  communication  made  by  one  to  the  other  during  the  mar- 
riage ;  bat  this  exception  does  not  apply  to  a  civil  action  or  pro* 


eeeding  b^rone  agaiiiflC  tbe  other,  nor  to  a  criminal  action  or  pro* 
ceeding  for  a  crime  committed  bj  one  against  tbe  other. 

2.  An  attorney  cannot,  witbont  the  consent  of  hia  client,  be 
examined  as  to  any  commonication  made  by  the  client  to  him,  or 
his  advice  given  thereon  in  the  course  of  professional  employ- 
ment. 

3.  A  clergyman- or  priest  cannot,  without  the  consent  of  the 
person  making  the  confession,  be  examined  as  to  any  confession 
made  to  him  in  his  professional  character  in  the  coarse  of  disci- 
plineenjoined  by  the  chnroh  to  which  ho  belongs. 

4.  A  licensect  physician  or  surgeon  cannot*  without  the  con- 
sent of  his  patient,  be  examined  in  a  civil  action  as  to  any  in- 
formation acquired  in  attending  the  patient  which  was  necessary 
to  enable  him  to  prescribe  or  act  for  the  patient. 

5.  A  public  officer  cannot  be  examined  aa  to  commnnications 
made  to  him  in  official  confidence,  when  tbe  public  interests 
would  suffer  by  the  disclosure. 

N.  T.  C.  C.  P.  is  1710;  Or.  C.  C.  P.  i  702. 

Stat.  1863,  771,  read:  ''  %  399.  A  husband  may  be  a  witness  for  or 
agaliMt  his  wife,  anil  a  wife  may  be  a  witness  fbr  or  against  her  husband ; 
and  where  liusband  and  wife  are  parties  to  an  action  or  proceeding,  they, 
or  either  of  them,  may  be  examined  as  witnesses  in  their  own  behalf,  or 
In  behalf  of  each  otiier,  or  in  behalf  of  any  ofthopartics  thereto,  the  same 
as  any  other  witnesses;  but  this  section  shall  not  apply  to  cases  of 
divorce,  neither  shall  any  l>ii9band  or  wife  be  competent  or  compellablo 
to  disclose  any  communfcation  made  to  him  or  her  by  the  other  daring 
marriage." 

Btat  IWS-D,  46,  %\,  read :  '*  In  all  criminal  actions,  where  the  husband 
Is  the  party  accused,  the  wife  shall  be  a  competent  witness;  and  when 
the^Hm  is  the  party  accused,  the  husband  shall  be  a  competent  witness; 
but  neither  husband  nor  wife  shall  be  compelled  or  allowed  to  testify  in 
such  cases,  unless  by  consent  of  both  of  them ;  provided,  that  in  cases  of 
personal  violence  upon  cither  by  the  other,  the  injured  party  ( husband 
or  wife)  shall  be  allowed  to  testify  against  the  other." 

Stat.  1891, 114,  §  399,  was  substantially  the  same  as  subdivision  1,  omit- 
ting the  words,  *'  without  his  consent;'^  ''without  her  consent;"  "  nor  to 
a  criminal  action  or  proceeding  for  a  crime  committed  by  one  against  the 
other." 

Stat  1891. 114,  S  396,  was  same  as  subdivision  2,  Inserting  the  words  "  or 
counsellor'^  after  "attorney;"  also  the  words,  "as  a  witness"  after 
"examined,''^ 

Stat.  1891, 114,  S  397,  was  the  same  as  subdiviBlon  3,  Inserting  the  words, 
"as  a  witness"  after  "examined." 

Stat.  1861. 309.  %  398,  was  same  as  8ul)division  4,  inserting  the  words. "  as 
ft  witness"  instead  of  "in  a  civil  action ;"  also  adding  the  words, "  provided, 
however,  in  any  suit  or  prosecution  against  a  physician,  or  surgeon,  for 
malpractice,  if  the  patient,  or  party  suing  or  prosecuting,  shall  give  such 
consent,  and  any  such  witness  shall  give  testimony,  then  such  physician 


or  anrgeon  defendant,  m»y  cttll  any  other  plijBlei^ot  or  mrneoiu  as  wlt- 

nesseB  on  behalf  of  defendant,  vfthoat  t&e  consent  of  aach  patient,  or 
party  suing  or  prosecuting." 

Stat.  1891,  114,  §  898.  was  same  as  saMlTislon  4,  Inserting  the  words, 
'^  as  a  witncsi) "  instead  of  *'  in  a  civil  action." 

Stat.  1851, 114,  S  399,  was  same  as  subdivision  5,  inserting  *''  as  a  witness  " 
afler ''  examined." 

Sabdivision  2.-5  Cal.  450 ;  23  Cal.  331 ;  29  Cal.  48;  Satterlee  v,  BUm,  86 
Cal.4U9;40Cal.284 

^$ite»  of  the  Code  of  CivU  Procedure  of  jhe  state  of  Cali- 
"^  foridft  is  hetfcby  repealed.    [Took  eflfect  February  28, 1876.  ] 

section. 

s.  y.  c.  c.  p.  8  nu;  Or.  c.  c.  p.  §tw. 

§  1883.  ($  400.)  The  jadge  himself  or  any  juror- may^  be 
called  as  a  witness  hy  either  party  ;  bat  in  sach  case  it  is  in  the 
discretion  of  the  court  or  jadge  to  order  the  trial  to  be  postponed 
or  saspended,  and  to  take  place  before  another  jadge  or  jury. 

(  1884.  (^  401.)  When  a  witness  does  not  understand  and 
speak  the  English  language,  an  interpreter  must  be  sworn  to 
Interpret  for  him.  Any  person,  a  resident  of  the  proper  oount7» 
may  be  summoned  by  any  court  or  judge  to  appear  before  Ba<di 
court  or  judge  to  act  as  interpreter  in  any  action  or  proceeding. 
The  summons  must  be  served  and  returned  in  like  manner  as  ft 
snbpoena.  Any  person  so  summoned,  who  fails  to  attend  at  the 
time  and  place  named  in  the  summons,  is  guilty  of  a  contempt* 

Stat.  1863, 495,  same  substantially,  adding  the  words  **aQd  msj  bs  p«h 
Ished  accordingly." 

Stat  1851, 114,  omitted  all  except  the  flzst  sentence. 


^fi^tttts^i, '  ^  1887.1889 

CHAPTER  m. 


n.    Public  vrajTivos. 


ARTKILE  I. 

wiennicn  ix  oranttAL 

Sscmoirl887.   WdtiiigB*  pttblic  and  piinM. 
1888.    PnbUowritingBdefiMd. 
188».    AUottertpiitftte. 

^  i88t.     Writings  are-of  two  kindfu 

1.    Pnblie;  And, 

2.,  Private. 

N.  T.  C.  C.  P. « 1112;  Or.  O.  G.  P.  1 1H. 

^  1888.    Public  writingB  are: 

l*«J^be  written  acts  or  records  of  the  aeta  of  the  tovereign 
ai\thoritj,  of  official  bodies  and  tribanals,  and  of  public  officers, 
legislative,  judicial  and  executive,  whether  of  tliis  state,  of  the 
United  States,  of  a  sister  state  or  of  a  foreign  country. 
.  2.    Publfc  records,  kept  in  this  state,  of  private  writings. 
K.  T.  C.  C.  P.  S  1713 ;  Or.  C.  C.  P.  S  705. 

(  1889.    All  other  writings  are  private. 
H.  t.  O.  O.  P.  1 1714 ;  Or.  0.  C.  P.  «1W. 


PUBLIC  WBITXNGS*  fSg^ 

ABTIOLE  II. 

PUBLIC  WRITINGS. 

1893.  Everf  citizen  entitled  to  in«peot  imd  oopf  poStt* 

writings. 

1898.  Public  officers  bound  to  gire  ooplM 

1891.  Four  kinds  of  public  writings. 

1895.  Laws,  written  or  unwritten. 

1896.  Written  laws  defined. 

1897.  Constitution  and  statutes. 

1898.  Public  and  private  statutes-defined. 

1899.  Unwritten  law  defined. 

1900.  Books  containing  laws  presumed  to  be  oorreet. 

1901 .  PubUc  seal  authenticates  a  law  or  dooamantr 

1902.  Other  evidence  of  laws  of  other  states. 

1903.  Becitals  Sn  statutes,  how  fhr  eyidence. 

1904.  Judicial  record  defined. 

1906.  Record,  how  authenticated  as  evidence. 

1906.  Becord  of  a  foreign  country,  how  authentieatea, 

1907.  Oral  evidence  of  a  foreign  record. 

1908.  Effect  of  a  J  udgment  upon  rights  in  various  easea, 

1909.  EWect  of  other  Judicial  orders,  when  conclasiTe. 

1910.  Where  parties  are  to  bo  deraced  the  same. 

1911.  What  deemed  adjudged  in  a  Judgment. 

1912.  Where  sureties  bound,  principal  is  also. 

1913.  Becord  of  another  state,  its  eflbct. 

1914.  Becord  of  a  court  of  admiralty. 

1915.  Efi^t  of  a  foreign  Judgment. 

1916.  Manner  ofimpeacbiug  a  record. 

1917.  The  Jurisdiction  necessary  in  a  Judgment.   . 

1918.  Manner  of  proving  other  official  documental 

1919.  Public  record  of  private  writing  evidence. 

1920.  Entries  in  official  books  primary  evidence. 

1921.  Justice's  judgment  in  other  states,  how  prored. 

1922.  Same. 

1923.  Contents  of  other  official  certificates. 

1924.  Provisions  in  relation  to  states  apply  to  territorlM. 

1925.  Certificates  of  purchase  primary  evidence  of  owner* 

ship. 

1926.  Entries  made  by  officers  or  boards  primary  evidence 


W  PUBLIC  WRITINGS.  $$  189i3-18M 

f  18M*  Every  citizen  has  a  right  to  inspect  and  take  a  copy 
of  a&y  pnblic  writing  of  this  state,  except  as  otherwise  expressly 
IMTOTided  by  statute. 

».  T.  C.  C.  P.  S  1715;  Or.  C.  C.  P.  S  7W. 

>8,  Every  public  officer  having  the  custody  of  a  pnblic 
writingTwIiRl^Mitilgi^as  a  right  to  inspect,  is  bound  to  give 
him,  on  demand,  a  cerSSS^Bft^^lj^on  payment  of  the  legal 
fees  therefor,  and  such  copy  is  primar^tMlMi^l^^  original 

m.  T.  0.  C.  P.  i  1716;  Or.  C.  0.  P.  I 708l 

f  1894«    Public  writings  are  divided  into  lour  classes: 

1.  Laws. 

2.  Judicial  records. 

3.  Other  official  documents. 

4.  Public  records;  kept  in  this  state,  of  private  ^mtinga. 
17.  Y.  C.  O.  P.  1 1717;  Or.  C.  0.  P.  I  TODi 

^  1895,    Laws,  whether  ozganie  or  ordioaiy^  are  either  writ- 
ten or  unwritten. 
K.  T.  O.  C.  P.  S 1718;  Or.  0.  O.  P.  S  nO. 

I  1806.    A  written  law  is  that  which  it  proipnlgBted  in  writ- 
ing, and  of  which  a  record  is  in  existence. 
K.  Y.  C.  C.  P.  S 17W;  Or.  C.  C.  P.  S  711. 

f  1897.  The  organic  law  is  the  constitution  of  govemmenl, 
and  is  alto^ther  written.  Other  written  laws  are  denominated 
statutes.  The  written  law  of  this  state  is  therefore  contained  in 
its  constitntion  and  statutes,  and  in  the  constitution  and  statutes 
of  the  United  States. 

K.  Y.  C.  C.  P.  S 1720;  Or, 0, C.  P.  S 712. 

(  1898.  Statut«s  are  public  or  private.  A  private  statute  is 
one  which  concerns  only  certain  designated  individuals,  and 
afSeeta  only  their  private  rights.  All  other  statutes  are  public, 
in  which  are  included  statutes  creating  or  affecting  corporations. 

K.  Y.  O.  O.  P.  S 1731 ;  Or.  C.  C.  P.  S  71S. 
»Cal.9a 


f^  1899^903  WUHfMi  WI^XTIUfiS.  ^ 

^  1899.  Unwritten  I|iw  ia  the  law  not  pvoouilgat«4  Hp^  re- 
corded,  as  mentioned  in  section  eighteen  hnnd^d  and  ninetjFTAXt 
but  which  is,  nevertheless,  observed  and  administered  in  ihfi 
courts  of  the  country.  It  has  no  cert^b^  repQQitoi7»  but  is  collect- 
ed f^m  the  reports  of  the  decisions  of  the  courts  and  the  trea- 
tsses  pf  learned  men« 

N.  Y.  e.  C.  P.  1 1TB;  Or.  C.  C.  P.  S 714. 

^  1900.  (^  4SS:)  Books  printed  or  pablisbed  under  the 
authority  of  a  sister  state  or  foreign  country,  and  purporting  to 
contain  the  statutes,  code  or  other  written  law  of  each  stato^or 
country,  or  proved  to  be  commonly  admitted  in  the  triba)\fU^  of 
such  state  or  country,  as  evidence  of  the  written  law  thereof,  are 
admissible  in  this  state  as  evidence  of  such  Jaw. 

N.  Y.  C.  C.  P.  S 1723:  Or.  C.  C.  P.  8  715. 

Rtat.  1851, 123,  §  453,  read :  *'  Printed  copies,  in  volumes,  of  statutes, 
code,  or  other  written  l&ifr.  enacted  biy  any  other  state,  or  terrttoryi,  or 
foreign  government,  purporting  or  proved  lo  have  been  published  by  the 
authority  thereof,  or  proved  to  becQmmoaily  admitted  aa  evidence'iDf  ,the 
existing  law,  in  the  courts  and  judicial  trib«nals  of  such  state,  territoiy 
or  government,  tfhall  be.^mltted.by  the  courts  and  officers  of  .this  .state, 
onall  oeca8ioii8,asj)resumptiTe'enrtdj^oe  of  auchlaws." 

!he  public  seaLof  ihpj^BUtm  country ,  alBace4  tK  A 
copy  of  the  vmtt^nSt^P^MlMMHdiJi^griting^is  also  admissi- 
ble as  .evidence  of  sodi  law  or  vnting. 

N.  Y.  C.  C.  P.  §  1724;  Or.  0.  C.  P.  *«& 

^  1903.  The  oral  testimony  of  witnesses,  skiUed  thereiUf  is 
admissible  as  evidence  of  the  unwritten  law  of  a  sister  stateor 
^reign  country,  as  are  also  printed  and  published  books  of  re- 
ports of  decisions  of  the  courts  of  such  state  or  country ,  or  proTed 
to  be  commonly  admitted  in  such  courts. 

N.  Y.  C.  C.  P.  8 17S5;  Or.  C.  C.  P.  k  IIT 

.^  1903,  The  recitals  in  a  public,  statute  are  oonclnair^-^- 
(^euce  of  the  facta  recited,  for  the  purpose  of  carrying  it,  into 
effect,  but  no  further.  The  recitals  in  a  private  statute  are.cop- 
dusiye  evidence  between  parties'who  c)aim  under  Its  proyielohs, 
hut  no  further. 

N.Y.  C.O.P.  81726;  Or.C.Cf.P.i'lia  .' 7     . 


SH^  pviuc  wRiTiaaa.  $f 

I  190^  A.  judtioial  record  is  tJie  record  or  official  entry  of  tfae 
proceedings  iu  a  court  of  josdce,  or  of  tho  official  actof  a  ji]dieiai> 
oflSeer,  in  an  action  or  special  proceeding. 

N.  T.  C.  C.  P.  S 1727;  Or.  C.  C.  P.  1 719. 

(  1905.  ($$  449,  150.)  A  judicial  l-ecord  ot  this  state,  or  of 
Che  United  States,  may  be  proyed  bj  the  prodaction  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or  other 
person  having  the  legal  custody  thereof.  That  of  a  sister  state 
may  be  proved  by  the  attestation  of  the  clerk  and  the  seal  of  the 
conrt  annexed,  if  there  be  a  clerk  and  seal,  together  with  a  cer- 
tificate of  the  chief  judge  or  presiding  magistrate,  that  the  attegt- 
tBoGB.  is  in  due  form. 

Stat  1851, 122,  8§  449-490,  read:  "§449.  A  Judicial  record  of  this  state, 
OTof  f^e  United  States,  may  be  proven  by  the  production  of  the  original, 
or  by  a  copy  ttiereof,  certified  by  the  clerk,  or  otiber  person  having  the 
legal  costodr  thereof,  under  the  seal  of  the  court,  to  bo  a  true  copy  of 
sttcb  record.'^' 

§  450.  A  Judicial  record  t>f  a  sister  state  may  bo  proved  by  the  pro- 
duction of  a  copy  thereof,  certified  by  the  ciei*,  or  legal  keeper  of  the 
record,  under  the  seal  of  the  court,  to  be  a  true  copy  of  such  record, 
together  with  the  certificate  of  a  judge  of  the  court,  that  the  person  mak- 
ing the  certificate  is  the  clerk  of  the  court,  or  legal  keeper  of  the  record, 
apd  in  either  case  tliat  the  signature  is  genuine,  and  the  certificate  in  due 
n>rm." 

Stat.  1854, 67,  §  44,  amending  1851,  §  490,  read :  '*  The  records  and  Judl* 
ciol  proceedings  of  the  courts  of  any  other  state  of  the  United  States,  may 
be  provc<t  or  admitted  in  the  courts  of  tbia  state,  by  the  attestation  of  the 
clerk  and  the  seal  of  the  court  amiexed,  if  there  be  a  seai,  together  with 
a  certificate  of  the  judge,  chief  Justice,  or  presiding  magistrate,  as  the 
case  may  be,  that  the  said  attestation  is  in  due  form.^' 

SeeOnCCP.  $t2e. 

1  OaL  438{  7  Cal.  847;  9  CaL  449;  12  Cal.  181 ;  18  Cal.  41,  3Ti,  41?;  31  Cal. 

sod. 

t$  451 ,}  A  judicial  record  of  a  foreign  eoantrj  may 
be  provStMi^^e  attestation  of  the  clerk,  with  the  seal  of  th« 
court  annexeaN6|{mre  be  a  clerk  and  seal,  or  of  the  legal,  keeper 
of  the  record,  with  tn^^^lof  his  office  annexed,  if  there  be  a 
s^il,  together  with  a  certmSl}|%|Af  the  chief  judge  or  presiding 
magistrate  that  ihe  person  makin^lfei^ttestation  is  the  clerk  of 
the  conrt  or  Ibe  legal  keeper  of  the  i^ecorfili^yid  in  either  cacie, 
that  the  eigiiature.  of  such  person  is  geiiuioe.-Tk^^gpature  of 
the  chief  judge,  or  presiding  niagJ8ti»te,  must  be  ai 
according  to  the  laws  of  the  country,  by  the  minister  of  jus! 

c.  c.  s 


f$  1906-1908  PUBLIC  WRITINGS.  6t4 

or  the  head  of  the  depftrtment  under  whose  authority  the  record 
U  kept. 

See  Or.  G.  C.  P.  §  721. 

Stat.  1851, 122.  g  451,  read :  '*A  Judicial  record  of  a  foreign  conntiy  may 
be  proved  by  the  production  of  a  copy  thereof,  certified  by  the  clerk, 
with  the  seal  of  the  court  annexed,  if  there  be  a  cleric  and  seal :  or  by  the 
legal  keeper  of  the  record,  with  the  seul  of  his  ofiice  annexed,  if  there  be 
a  seal,  to  oe  a  true  copy  of  such  record :  together  with  a  certificate  of  a 
Judge  of  tho  court,  that  the  person  malting  the  certificate  is  tlie  clerk  of 
the  court,  or  the  legal  keeper  of  the  record,  and  In  either  case,  that  the 
signature  is  genuine,  and  the  certificate  in  due  form ;  and  also,  togetlMff 
witli  the  certificate  of  the  minister  or  embassador  of  the  United  States,  or 
of  a  consul  of  the  United  States,  in  such  foreign  country,  that  there  is 
such  a  court,  specifying  generally  the  nature  of  its  Jurisdiction^  «i)d 
verifying  the  signature  of  the  Judge  and  clerk,  or  other  legal  keeper  of 
the  record." 

^  1907.  (^  453.)  A  copy  of  the  jadicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof-' 

1.  That  the  copy  offered  has  been  compared  by  the  witneea 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  it 

2.  That  snch  original  was  in  the  custody  of  the  clerk  of  the 
court  or  other  legal  keeper  of  the  same ;  and, 

3.  That  the  copy  la  duly  attested  by  a  seal  which  ii  proved  to 
be  the  seal  of  the  court  where  the  record  remains,  if  it  be  the 
record  of  a  court ;  or  if  there  be  no  such  seal,  <Mr  if  it  be  not  a 
record  of  a  court,  by  the  signature  of  the  legal  keeper  of  the 
original. 

y.  T.  C.  C.  p.  f  \m:  Or.  C.  0.  P.  S 121 

f  1908,  The  effect  of  a  judgment  or  final  order  in  an  aetion 
or  special  proceeding  before  a  court  or  judge  of  this  state,  or  oi 
the  United  States,  having  jurisdiction  to  pronounce  the  judgment 
or  order,  is  as  follows.: 

1 .  In  case  of  a  judgment  or  order  against  a  apecific  thing,  or 
in  respect  to  the  probate  of  a  will,  or  the  administnition  of  the 
estate  of  a  decedent,  or  in  respect  to  the  personal,  political  or 
legal  condition  or  relation  of  a  particular  person,  the  judgment 
or  order  is  conclusive  upon  the  title  to  the  thing,  the  will  or  ad- 
ministration, or  the  condition  or  relation  of  the  person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the 
matter  direcUy  acfjudged,  conclusive  between  the  parties  and 
their  raoceMon  in  haterest  by  title  subsequent  to  the  commence* 
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»cial  proceeding,  litigating  forthe-flfime 


thing  under  the  same 

K.  Y.  C.  C.  P.  S 1731  ?  Or.  C.  C.  P.  S  TO. 

ISTOTS.— See  sectloDS  1913, 1914  and  1915. 

Vide  8  1962,  Subdivision  6,  and  cases  tbere  cited. 

As  to  J  orlsdlctlon,  Ac,  Vide  Hahn  v.  Kelley,  S4-CaL  S91 ;  ST  Cal.  4B8. 

f  1909.  Other  judicial  orders  of  a  court  or  judge  of  this 
■tate,  or  of  the  United  States,  ereate  a  disputable  presumption, 
iicoording  to  the  matter  directly  determined,  between  the  same 
parties  and  their  representatives  and  successors  in  interest  by 
title  subsequent  to  the  commencement  of  the  action  or  special 
proceeding,  litigating  for  the  same  thing  under  th»  tame  title 
and  in  the  same  capacity. 

N.  T.  C.  C.  P.  f  1782 ;  Or.-C^CLP-§  7M. 
Vide  S  1962,  SabdlTlBion  & 

f  1910.  The  parties  are  deemed  to  be  the  same  when  those 
between  whom  the  evidence  is  offered  were  on  opposite  sides  in 
tbe  former  case,  and  a  judgment  or  other  determination  could  in 
Uiat  case  have  been  made  between  them  alone,  though  other 
parties  were  joined  with  both  or  either. 

N.  T.  C.  C.  P.  S  1788;  Or.  C.  0.  P.S  12S* 

37  Cal.  389;  38  Cal.  250. 

^  1911.  That  only  is  deemed  to  hare  been  adjudged  in  a 
former  judgment  which  appears  upon  its  face  to  have  been  so 
adjudged.,  or  which  was  actually  and  necessarily  included  therein 
•r  necessary  thereto. 

N.  Y.  C.  C.  P.  S  1784;  Or.  C.  C.  P.  S  726. 

23  Cal.  354, 373:  30 Cal.  229,-309;  81  Cal.  148i  32  CaL  176;  S»  Oal.  316;  36 
Cal. 230,625;  37CaI.23& 

^  191^  Whenever,  pursuant  to  the  last  four-  sections,  a 
party  is  bound  by  a  record,  and  such  party  stands  in  the  relation 
of  a  surety  for  another,  the  latter  is  also  bound  from  the  time 
that  he  bus  notice  of  the  action  or  proceeding,  and  an  opportunity 
fit  the  surety's  request  to  join  in  the  defense. 

K.  Y.  C.  C.  P.  1 1736 ;  Or.  C.  C.  P.  8  727. 

16  Cal.  6a 


^  1913.  Tb«^fibct  of  a  judicial  record  of  a  eUtor  Aate  i«tl»e 
Bame  in  this  fttftte  as  ia  the  state  where  it  was  made,  except  ^|mt 
it  can  only  be  enforced  here  by  an  action  or  special  proceeding, 
and  except,  also,  that  the  antiiority  of  a  guardian  or-committee, 
or  of  an  executor  or  administrator,  does  not  extend  beyond  the 
jurisdiction  of  the  government  under  which  he  was  invested 
^ith  hie  authority. 

N.  Y.  C.  C.  P.  a  1736;  Or,  a  a  P^l  728. 

8Cal.449. 

•^  1914.  The  effect  of  the  judicial  recotd  of  a  court  of  tAmi- 
ralty  of  a  foreign  country  is  the  same  as  if  it  were  the  record  of  a 
court  of  admiralty  of  the  United  States, 

N.  Y.  C-  C.  P.  S  1737;  Or.  C.  C  P.  8  729- 

^  1915*  The  effect  of  the  judgment  of  any  other  tribunal  of 
a  foreign  country  having  jurisdiction  to  pronounce  the  judgment* 
is  as  follows: 

1 .  In  case  of  a  judgment  against  a  speeifio  thing,  the  judgment 
is  conclusive  upon  the  title  to  the  thing. 

2.  In  case  of  a  judgment  against  a  person,  the  judgment  is 
presumptive  evidence  of  a  right  as  between  the  parties  and  iheit 
successors  in  interest  by  a  subsequent  title,  and  can  only  be  re- 
pelled by  evidence  of  a  want  of  jurisdiction,  want  of  notice  to 
4he  partyt  eollusion,  fraud,  or  clear  mistake  ^  law  or  fact. 

N.  Y.  G.  €.  P.  S  1738;  Or.  C.  C.  P.  §  7Stt. 

$  1916.  Any  judicial  record  may  be  impeached  by  evidenot 
of  a  want  of  jurisdiction  in  the  court  or  judicial  officer,  of  collu- 
sion between  the  partdes,  or  of  firaad  in  the  party  offering  the 
record,  in  respect  to  the  proceedings. 

N.  Y.  C.  C.  P.  S 1739;  Or.  C.  C.  P.  8  731. 

7  Cal.  54, 443 ;  8  Cal.  562 ;  27  Cal.  300 ;  SO  Cal.  139;  31  CaL  273 ;  32^€aL  176; 
83  Oal.  605.    Hahn  v.  Kelley,  H  Cal.  391 ;  35  Cal.  406. 

^  1917.  The  jurisdiction  sufficient  to  eustain  a  recoird  is  ja> 
risdiction  over  the  cause,  over  the  parties  and  over  the  tbiogi 
when  a  specific  thing  is  the  subject  of  the  judgment. 

N.  Y.  C.  C.  P.  §  1740 ;  Or.  C.  C.  P.  8  73S. 
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^  1918.    Other  official  docnmeots  may  be  provedi  as  follows : 

1.  Acts  of  the  ezecntive  of  tiiis  state,  by  the  records  of  the 
Mate  department  of  the  state,  and  of  the  United  States,  by  the 
records  of  the  state  department  of  the  United  States,  certified  by 
the  beads  of  those  departments  respectively.  They  may  also  be 
proved  by  public  documents  printed  by  order  of  the  legislature 
or  congress,  or  either  house  thereof. 

2.  The  proceedings  of  the  legislature  of  this  state  or  of  con- 
gress, by  the  journals  of  those  bodies  respectively,  or  either 
house  thereof,  or  by  published  statutes  or  resolutions,  or  .by 
copies  certified  by  the  clerk  or  printed  by  their  order. 

3.  The  acts  of  the  execmive  or  the  proceedings  of  the  legisla- 
ture of  a  sister  state,  in  the  same  manner. 

4.  The  acts  of  the  executive  or  the  proceedings  of  the  legisla- 
ture of  a  foreign  country,  by  journals  published  by  their  author- 
ity, or  commonly  received  in  that  country  as  such,  or  by  a  copy 
certified  under  the  seal  of  the  country  or  sovereign,  or  by  a 
recognition  thereof  in  some  public  act  of  the  executive  of  the 
United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a  board 
ar  department  thereof,  by  a  copy,  certified  by  the  legal  keeper 
thereof,  or  by  a  printed  book  published  by  the  authority  of  such 
corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the  original 
or  by  a  copy  certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  &  sister  state,  by  the 
original  or  by  a  copy  certified  by  the  legal  keeper  thereof, 
together  with  the  certifieste  of  the  secretary  of  state,  judge  of  the 
supreme,  superior  or  county  court,  or  mayor  of  a  city  of  such 
state,  that  the  copy  is  duly  certified  by  the  officer  having  the 
legal  custody  of  the  original. 

8.  Documents  of  any  other  class  in  a  foreign  country,  by  the 
original  or  by  a  copy  certified  by  the  legal  keeper  thereof,  with 
a  certificate,  under  seal,  of  the  country  or  sovereign,  that  the 
document  is  a  valid  and  subsisting  document  of  such  country, 
and  that  the  copy  is  duly  certified,  by  the  officer  having  the 
legal  custody  of  the  original.  Qqq  Appendix,  clause  9. 

N.  Y.  C.  C.  P.  S  1741 ;  Or.  C.  C.  P.  1 733. 
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Stat  1857,  104,  read:  '*1.  Whenever  the  publie  recerds,  books  or 
papers  In  the  *  custody '  of  any  collector  of  customs  of  tho  United  States, 
or  of  the  register  or  receiver  of  any  land  office  of  the  United  States  within 
this  state,  or  in  the  office  of  the  surveyor  general  of  the  United  States  for 
tho  state  of  California,  or  in  the  office  and  in  the  custody  of  the  cleric  of 
the  circuit,  or  any  district  court  of  the  United  States  for  the  State  of  Cali- 
fornia, shall  be  required  as  evidence  in  any  court  of  this  state,  copies  of 
such  records,  books  or  papers,  duly  certified  by  the  proper  officer  under 
his  hand  and  official  seal,  vrhere  ho  has  a  seal,  snail  be  received  in 
evidence  wiih  the  same  force  and  cfiect  as  the  originals/* 

Stat.  1857, 317,  read :  "1.  Copies  of  all  papers  lately  belonging  to  tbe 
United  States  board  of  commissioners  for  tho  settlement  of  private  land 
claims  of  Callfomia,  and  on  flic  in  the  office  of  the  surveyor  general  of 
the  United  States  for  the  state  of  California,  and  all  copies  of  documenti 
And  papers  belon(;iug  to  said  sun'eyor's  office,  which  copies  shall  have 
been  duly  certified  to  be  true  copies  by  said  surveyor,  shall  bo  received 
and  read  in  evidence  in  the  same  manner  and  wiih  like  ettect  as  the 
originals." 

Stat  1860.  272,  SS  1-3,  read :  ;'  S 1.  Each  and  every  grantee,  present 
claimant  or  owner,  of  any  private  land  claim  within  this  state,  held 
under  a  grant  fVom  the  Spanish  or  Mexican  government,  may  file  in  the 
office  of  the  coun<y  recorder  in  the  county  within  whose  boundaries  the 
grant  or  land  claimcxl  is  situated,  or  in  caso  Ihe  land  be  situated  in  two  or 
more  counties,  then  with  tho  county  recorder  of  each  of  said  counties,  a 
duly  certified  traced  copy  of  the  original  cxpediente  and  grant. 

1 2.  Upon  filing  said  traced  copies  as  aforesaid,  the  same  shall  bo 
deemed  and  held  to  be  notice  tind  prima  faeie  evidence  of  tho  existence 
and  contents  of  tho  originals  of  such  copies  of  such  claims,  and  shall  be 
received  and  accreditea  as  such,  in  all  the  courts  of  this  state." 

^  1919.  A  poblic  record  of  a  private  writing  may  be  proved 
by  the  original  record,  or  by  a  copy  thereof,  certified  by  the 
legal  keeper  of  the  record. 

N.  Y.  C.  C.  P.  §1742;  Or.  C.  a  P.  1 784. 
FuleS  1918  and  note. 
Vide  81987. 

Entries  in  pablie  or  other  t>ffieial  books  or  records, 
made  in  the^rSMniBi^^ysdaty  by  a  public  oi&oer  of  this 
state,  or  by  another  person  ^-«  ♦t*^  |!!!B^^^»«.^^^q  ^i.*»  gpeduUy 
enjoined  by  law,  are  primary  evidence<xf  the  &ct8 1 

N.  Y.  C.  C.  P.  S 1748;  Or.  C.  C.  P.  S18& 

6Cal.674;  81Cal.50a 

f  19S1*  A  transcript  from  the  record  or  docket ^of  a  justice  of 
the  peace  of  u  sister  state,  of  a  jadgment  rendered  by  him,  of  the 
proceedings  in  the  action  before  the  jadgment,  of  the  execution 
and  return,  if  any,  subscribed  by  the  justice  and  verified  in  the 
manner  prescribed  in  the  next  section,  is  admissible  evidence  of 
the  facta-stated  thereia 
liT.  Y.  C.  C.  P.  S  1744 ;  Oi^C.  C.  P.  S 7M. 
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^  1999.  {^  450.)  There  mast  be  attached  to  the  transcript  a 
certificate  of  the  iustice  that  the  tranecript  is  in  all  respects 
eorrect,  and  that  be  bad  jarisdiction  of  the  action,  and  also  a 
farther  certificate  of  the  clerk  or  prothonotarj  of  the  coanty  in 
which  the  justice  reoided  at  tlie  time  of  rendering  the  jadgment, 
under  the  seal  of  the  coanty,  or  the  seal  of  the  coart  of  common 
pleas  or  coanty  coart  thereof,  certifying  that  the  person  sub- 
scribing the  transcript  was,  at  the  date  of  the  judgment,  a  justice 
of  the  peace  in  the  coanty,  and  that  the  signature  is  jB«euuine. 
Soch  judgment,  proceedings  and  jarisdiction  may  also  be  proved 
by  the  justice  himself,  on  the  production  of  his  docket,  or  by  a 
copy  of  the  jadgment,  and  his  oral  examination  as  a  witness. 

Sec  N.  T.  0.  C.  P.  1 1745;  Or.  C.  C.  P.  8 7J7. 
Ftde  S  1906  and  note. 

L9d8.  Whenever  a  copy  of  a  writing  is  certified  for  the 
pnrpoSK^feyidence,  the  certificate  must  state  that  the  copy  has 
been  compo^dby  the  certifying  officer  with  the  original,  and  is 
a  correct  transcnfl^berefrom  and  of  the  whole  of  such  original 
or  of  a  specified  parn^^eof.  The  official  seal,  if  there  be  any, 
of  the  certifying  officer^nKut  also  be  affixed  to  the  certificate, 
except  when  the  certificate  o^^lerk  of  a  court  is  used  in  the 
same  court  or  before  an  officer  thei 

N.  T.  C.  C.  P.  S  IW:  Or.  C.  C.  P.  S 198. 

^  1994*  The  proyisions  of  the  precedii]^S|Ption8  of  this 
article  applicable  to  the  pnblic  writings  of  a  sisni^tate  are 
equally  applicable  to  the  public  writings  of  a  ierritor^^^the 
United  States. 

N.  T.  O.  C.  P.  S IW;  Or.  0.  C.  P.  S 138. 

^  1995.  A  certificate  of  purchase  or  of  looation-of  any  lands 
in  this  state,  issued  or  made  in  parsoance  of  any  law  of  the 
United  States  or  of  this  state,  is  primary  evidence  that  the 
bolder  or  assignee  of  such  certificate  is  the  owner  of  the  land 
described  therein ;  but  this  evidence  may  be  overcome  by  proof 
that  at  the  time  of  the  location,  or  time  of  filing  a  pre-emption 
claim  on  which  the  certificate  may  have  been  issued,  the  land 
was  in  the  adverse  possession  of  the  adverse  party,  or  those 
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under  whom  he  elaims,  or  that  the  adverse  party^is  holding  the 
land  for  mining  porpoees. 

Stat.  1859, 227,  read :  "  The  ocrtifloate  of  parcbase,  or  vjT  location,  of 
any  lands  in  this  state.  Issued  or  made  in  pursuance  of  any  of  the  laws  of 
the  United  States,  or  of  this  state,  shall  be  deemed  prima  facie  evldeDce 
of  Icgiil  title  in  the  holder  of  said  certificate  of  purchaae,  or  location,  or 
his  assignees." 

fltat.  1859, 332,  (supplementary  to,  and  explanatory  of,  stat.  1859,  22T, 
supra, )  read :  * '  ^o  cerUflcate  of  pure  base,  or  location,  mentioned  in  the 
ttcr.  to  which  this  act  is  explanatory  and  supplemental,  shall  affect  the 
right,  title  or  possession  of  any  party  in  adverse  posaesslou  of  any  lands 
nt  the  date  of  the  location,  or  the  date  of  filing  a  pre-emption  claim,  for 
which  the  certificate  of  purchase,  or  location,  is  issaed;  nor  shall  said 
certificate  of  purchase,  or  location,  be  so  eouatrued  aa  to  affect  the  work* 
ing  of  mineral  lands  for  mining  purposes.'* 

40  Cal.  378. 

^n  entry  made  by  aa-officer  or  board  of  ofiBoers, 
or  under  uedilSBCRRl^A^l^bepreeence  of  either,  in  the 
course  of  official  daty,  is  pnmaryevB^n^f§i4kA£i^  stated  in 
such  entry. 
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AETicLE  nr. 
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BmmoKlKd,  Frivate  writiagg  clawlfied. 

1930.  Seal  defined. 

1981.  Itanner  of  making  it. 

1932.  fiffectofaseal. 

1983.  Bxecution  of  an  instrament  defined. 

1934.  Compromise  of  a  debt  without  seal  good. 

198S.  Subieribittg  witness  defined. 

1936.  Books,  maps,  et&,  how  Utr  evidenea 

^  1987.  Original  writing  to  be  produced  or  accounted  for. 

198&  When  in  possession  of  adverse  partj,  notice  to  be 
I  given. 

1989.  Writings  called  for  and  inspected  may  be  withheld. 

19i0.  Where  there  is  a  subscribing  witness,  the  proof. 

19il.  Other  witnesses  may  also  testify. 

1942i  When  evidence  of  ezecutioa  not  neoesiarj. 

1943.  Evidence  of  handwriting. 

1944.  Allowed  by  comparison. 
1946.  Same. 

1946.  Entries  of  decedent's  evidence  in  specified  taocw. 

1M7.  Copies  ofentries  also  allowed. 

1918.  Private  writings  acknowledged  and  certified. 

1949.  County  clerks  to  keep  private  papers  deposited. 

1960.  Public  records  not  to  be  carried  about. 

^  t9S99,    Private  writiogs  are  either — 

1.  Sealed ;  or, 

2.  tJusealed. 

K.  T.  C.  C.  P.  §  1748 ;  Or.  C.  C.  P.  %  740. 

^  1980.    A  seal  is  a  particular  aign,  made  to  atteet  in  th« 
most  formal  manner,  tbe  execution  of  an  inttrument. 
N.  Y.  C.  C.  P.  S 1749;  Or.  C.  C.  P.  S  741. 

A  public  eeal  in  this  state  is  a  stamp  or  impression 
made  npon^tRi^iqjgg^aper,  or.  any  crtber  Hiibstance  upon 
which  a  visible  *«il  pA»HU««1teis»^g^^op  ^an  bo  made.  A 
private  seal  may  be  in  the  same  maimer^MlMSULbe  made 
without  an  impression,  by  a  wafer  or  ti^az  attached  tq  tfie" 


fl  1081^980 


PRIVATE  WRlTINOa 


mt,  or  by  a  paper  attached  to  it  by  an  adbeeive  aabBtance.  A 
8cruli^>r  other  eign  made  in  a  sister  state  or  foreign  conntry,  and 
there  rec>^|nuzed  as  a  seal,  must  be  so  regarded  in  this  state. 

See  N.  T.  cS^.  i  1710;  Or.  C.  C.  P.  i  74% 

Vide  §  14  of  thiset 

Stat.  1851, 123,  read  r^aseal  of  a  conrt  or  public  offiee, irhen  reqalreil 
to  any  writ  or  process,  or^l^eediDg.  or  to  authenticate  a  copy  of  an7 
record  or  document,  may  be%|nre88ed  with  wax,  wafer,  or  any  otlier 
Kubstance,  and  then  attached  tol!|cwrlt,  process  or  proceeding,  or  to  the 
o'py  of  the  record  or  document,  o^k  may  be  impressed  on  the  paper 
alone." 


5  Cal.  220, 315, 467;  13  Cal.  220, 510;  15  Cl 


t;  16  Cat.  105, 638. 


^  193^  Tlie  seal  affixed  to  a  writing  is^^^AnmptiTe  evidence 
of  a  consideration.  In  other  respects  there  n^io  differenee 
between  sealed  and  unsealed  writings.  A  writin^iuder  seal 
may  therefore  be  changed  or  altogether  discharged  by  i^li^^g 
not  under  seal,  or  by  an  oral  agreement  otherwiae  valid. 

N.  T.  C.  C.  P.  S 1751 ;  see  Or.  C.  C.  P.  S  743. 

6  Cal.  134, 664;  10  Cal.  461 ;  12  CaL 286,564;  II  CaL M. 

^  1983.     The  execntion  of  an  instrument  is  the  sabferiblng 

and  delivering  it,  with  or  without  affixing  a  seaL 

K.  Y.  C.  C.  P.  1 1702;  Or.  C.  C.  P.  S  744. 
IS  CaL  502. 

^  1934*  An  agreement  in  writing  wiihont  a  aeal,  for  the 
compromise  or  settlement  of  a  debt,  is  aa  obligatory  as  if  a  bmJ 
irere  affixed. 

».  Y.  C.  C.  P.  S 1758;  Or.  0.  C.  P.  8745. 

Stat.  1867-8«  31,  read ;  *'By  agreement  between  creditor  and  debtar«a 
less  Bum  than  the  whole  amount  may  bo  naid  and  received  In  ftill  p^- 
ment  and  discharge  of  any  indebtedness,  if  such  agreement  be  desiiy 
mann'sstcd  by  a  receipt  or  instrument,  in  writing,  signed  by  such 
creditor." 

(  1935.  A  subscribing  witness  is  one  who  sees  a  writing 
executed  or  hears  it  acknowledged,  and  at  the  reqtMst  of  the 
imrty  thereupon  signs  his  name  as  a  witnesa 

N.  Y.  C.  C.  P.  8 1755 ;  Or.  C.  C.  P.  8  747. 

Jfistorical  works,  books  of  science  or  art,  and  pub- 
lished maps  orci!8ni^M4iai|^SMj|eby  persons  indifferent  between 
the  parties,  are  primaiy  eviden^nS^nWNfl^l£]2£^  notoriety 
and  interest.' 
K.  Y.  C.  C.  P.  8 1756:  Or.  G.  C.  P.  S 14S. 
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^  1987.  The  original  writing^mnst  be  prodaced  and  proved, 
except  as  provided  in  flections  eighteen  hundred  and  fifty  five 
and  nineteen  hundred  and  nineteen.  If  it  has  been  loftt,  proof 
of  the  loss  mnst  first  be  made  before  evidence  can  be  given  of 
ite  contents.  IJpon  such  proof  being  made,  together  with  proof 
<$f  the  due  execution  of  the  writing,  its  contents  may  be  proved 
by  a  copy,  or  by  a  recital  of  its  contents  in  some  authentic  docu- 
ment, or  by  the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  and  fifty  five. 

N.  T.  C.  C.  P.  $  1757;  Or.  C.  C.  P.  §749. 

Yiie  %  1855  this  code. 

VHe  %  18S5«  and  cases  ibere  cited. 

^  1888.  If  the  writing  be  in  the  enatody  of  the  advene 
party,  be  most  fir«t  have  reasonable  notioe  to  prodnce  it.  If  he 
then  fail  to  do  so,  the  contents  of  the  writing  may  be  proved  as 
in  case  of  its  loss.  But  the  notice  to  produce  it  is  not  necessary 
where  the  writing  is  itself  a  notioe,  or  where  it  Jbas  been  wrong- 
fully obtained  or  withheld  by  the  advene  patty. 

S,  T.  C.  0.  P.  %  17M ;  Or.  Cr  C*  P.  1 749. 
n<foil86S  this  code. 
Tide  S  18S^  subdlTiBloa  % 

f  1939.  Though  a  writing  called  for  by  one  party  is  pro- 
duced by  the  otber,  and  is  thereupon  inspected  by  the  party 
calling  for  it,  ho  ipnot  obligod  to  prodoioa  it  aaevidenoe  in  the 


jr.  Y.  0.  C.  F.  9 ITM;  Or.  C.  C.  P.  9 1M. 

If  there  be  a  subscribing^  witnesa  to  a  writing  pro- 
dnoed  in  e^Ktea^^^tsexecution  mnst  be  proved  by  him,  if  he  is 
within  reach  of  asoB^Mi^nd^n  be  produced  and  can  testify. 
If  there  be  more  than  one  subsSSMif^ntaiess,  the  evidence  of 
one  is  sn£Eicient  If  the  sabscribing  wul^li^^^  not  be  pro- 
daced, the  execution  may  be  proved  by  the  par^^lli^jgcuted 
it,  or  by  proof  of  his  handwriting. 

See  N.  T.  C.  C.  P.  1 1780;  and  Or.  C.  C.  P.  9  751. 

3  Gal.  427;  12  G«L  906, 426;  14  Gal.  19;  26  Gal.  393;  27  GaL  238. 

f  194U«    If  the  snbseribing  witness  denies  or  does  not  recol' 
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lect  the  execution  of  the  writiDg^  its  exeeation  nuqr  -8^  te 
proved  by  other  evidence. 

N.  T.  C.  C.  P.  %  1761 J   Or.  C.  C.  P.  S 158. 

^  194^  Where,  however,  evidence  is  given  that  the  party 
against  whom  the  writin;^  is  offered  has  at  any  time  admitted  k« 
execation,  no  other  evidence  of  the  execution  need  be  ffiven, 
when  the  instrument  is  one  mentioned  in  section  nineteen 
hundred  and  forty  five,  or  one  produced  from  the  custody  of  the 
adverse  party,  and  has  been  acted  upon  by  him  as  genuine. 

N.  Y.  C.  C.  P.  h  1702 ;  Or.  C.  C.  P.  g  76». 

^  1943.  The  handwriting  of  a  person  may  be  proved  by  any 
one  who  believes  it  to  be  his,  and  who  has  seen  him  write,  or 
has  seen  writings  pavporting  to  be  his,  upon  wbieh  he  has  acted 
or  been  charged,  and  who  has  thus  acquired  a  knowledge  <rf  bis 
handwriting. 

N.  T.  C.  C.  P.  S 1768;  Or.  C.  C.P  i 754. 

Evidence  respecting  the  hand wsitiog  may  also  be 
given  by  a  compttnRBMiPNiMd^J>vtbe  witness  or  the  jnry,  with 
writings  admitted  or  treatedasgeB!RllV«#l^^^gnrtj  against 
whom  the  evidence  Is  oflfered. 
K.  Y.  C.  C.  P.  S 1764-,  Or»  C.  C.  P.  g  tSSw 

^  10M.  Wh)ere  a  writing,  is  mate  tliaB  thirty  years  oMj  tl>e 
comparisons  may  be  made  with  writings  purporting  to  be  gena- 
hie,  and  generally  respected  «nd  acted  upon  aaiiaDhi  l^.penKMs 
having  an  interest  in  knowing  the  fact. 

K.  Y..C.  C.  P.  S 1765;  Or.  C.  C.  P.  S  756  reads  twenty  yeajrik. 

'JaMAflj^  Thft  <*ntrifia  and  other  vnntliigB  of  a  decedent,  made 
at  or  nft«i^»hftfitHWl^i!iMiS«Mm!y^Hofi  and  in  a  position  to  know 
the  facts  stated  tfac/rein,  may  be  read  al^R^NMn^i^iyijImiceofthe 
facts  stated  therein,  in  the  following  cases :  ^^^*^**w 

1 .  When  the  entry  was  made  against  the  interest  of  tibo  per- 
son making  it.  - 

2.  When  it  was  made  in  a  prof(^onal  capacity  and  in  the 
ordinary  course  of  prafeesional  condaet. 


e95 


PRIVATE  WBIT1NQ9. 


f^  1946^1050 


3.  When  it  was  made  in  the  performanee  of  a  daty  specially 
enjoined  by  law. 

N.  T.  C.  C.  P.  S  1768;  Or.  C.  C.  P.  I  Wt, 

^  1947.  When  an  entry  is  repeated-  in-  the  regular  course  of 
business,  one  being  copied  from  another  at  or  near  the  time  of 
the  transaction,  all  the  entries  are  equally  regarded  as  originals. 

N.  Y.  C.  C.  P.  S 1767 ;  Or.  C.  C.  P.  lisi 
14  Cal.  573. 

L048»  Every  private  writing,  except  last  wills  and  testa- 
mentsiuhqMk^acknowIedged  or  proved  and  certified  in  the 
manner  providednJN^i^flcknowledgement  or  proof  of  convey- 
aaces  of  real  property,  aiifl^^i««^rtit!cate  of  snch  aclcnowledg- 
ment  or  proof  is  primary  evidenceo^!!»i«j(gcntion  of  the  writ- 
ing, in  the  same  manner  as  if  it  were  a  wu^fe9^isc@  of  real 
property. 

N.  Y.  C.C.  P.  S1768. 

j49.  Every  county  recorder  must  receive  and  filen 
office  au^lifjvate  writing  deliverad  to  him  for  lliiil  yw^du^  and 
give  a  writtei^a^mt  therefor.  Such  writina^nrtfolbe  properly 
iudoi'sed  bo  as  to  inoi^lKi^te  general  n^^iil^STand  the  names  of 
the  parties  thereto,  and  th^!fe|^^^^niug,  and  must  be  <lepot(it«d 
and  kept  iu  such  office.  aujNJ^ffe  Ir^ll^^er  papers.  It  is  t-lien 
subject  to  the  ex>>|pill'ution  of  any  persoll^nit  cauuot  be  with- 
drawn, exr^fl^^mporarily,  upon  the  written  oi^^i^jf  the  dep)8!^ 
liii  i^i^^mi  legal  representatives,  or  on  the  order  ol^k^nrt  ul 
;ot'd,  for  the  purpose  of  being  i-ead  in  evidence  therein. 

TS.Y.C.  C.  P.  §  1769. 

The  record  of  a  conveyance  of  real  property,  or 
other  reoorH^l^fti^grript  of  which  is  admissible  in  evideiu-e,  mast 
not  be  removed  fromtn^liiii^vhere  it  is  Uept,  except  n|Km  tlio 
order  of  a  court,  or  when  teinpoSJfiii^jgmoved  by  the  di'k 
having  it  in  custody  to  the  court  of  whicI^J^ti^jM'U,  oi-  to 
courts  held  in  the  citv  or  town  where  his  office  is  situate 


N.  Y.  C.  C.  P.  §  1772. 
C.  C.  P. 


See  new  $  1051  in  appc^ndix. 
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CHAPTER  IV. 

MATERIAL -OBJECTS  PRESENTED  TO  THE  SENSES, 
OTHER  THAN  WRITINaS. 

SsonovlSM.   Material  otsleote. 

^  1954»  Whenever  an  object,  cognizable  bj  the  aeDBea,  has 
snch  a  relation  to  the  fact  in  diapnte  aa  to  afford  reaeonaUe 
grounds  of  belief  respecting  it,  or  to  make  an  item  in  the  som  of 
the  eyidence,  snch  object  may  be  esdiibited  to  the  jury,  or  ita  as- 
isfcence,  sitoation  and  character  m«j  be  proved  by  witneaaea. 
The  admission  of  such  evldance  mnat  ba.  xegnlatad.  by  the  aomd 
discretion  of  the  coort. 

N.  T.  O*  0.  P.  S  ITIi;  Oor..0. 0,MV^ 
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CHAPTER  V. 

INDIBEGT  £VIDEKCE,  INFERENOESJkND  PBESUMP 

TIONS. 

Sscnoir  1957.  Indireet  OTidenee  classified. 

1958.  Inference  defined. 

1969.  Presomption  defined. 

1900.  Wben  an  inference  arises.  • 

1961.  Presnmptions  may  be  oontroyerted,  when. 

1962.  Specification  of  condnsiTe  presiunptions. 

1963.  All  other  presumptions  may  be  ooatroverted. 

^  19ST.     Indirect  evidence  is  of  two  kindt : 

1.  Inferences ;  and, 

2.  Presamptions. 

K.  Y.  C.  C.  P.  S ITM ;  Or.  C.  C.  P.  1 7*. 

f  1958.  An  inference  is  a  dedoction  which  the  reason  of  the 
jury  makes  from  the  &cte  proved,  withoat  an  expresa  direction 
of  law  to  that  effect. 

N.  T.  C.  C.  P.  S 1775 ;  Or.  C.  C.  P.  1 761. 

^  1959.  A  presamption  is  a  dednction  ^hich  the^  law  ex- 
pressly directs  to  be  made  from  particular  facta. 

N.  Y.  C.  C.  P.  S  1716;  Or.  C.  C.  P  «  762. 

^  1960.     An  inference  most  be  foonded — 

1.  On  a  fact  legally  proved  ;  and, 

2.  On  such  a  dednction  from  that  fact  as  is  warranted  by  a 
consideration  of  the  nsoal  propensities  or  pasrions  of  men,  the 
particular  propensities  or  passions  of  the  person  whose  act 
is  in  qaestion,  the  coarse  of  basiness,  or  the  coarse  of  natare. 

V.  Y.  C.  C.  P.  S  17n;  Or.  O.  C.  P.  8  761. 

^  1961.  A  presomption  (unless  declared  by  law  to  be<K>n- 
olnsive)  may  be  controverted  by  other  evidence,  direct  or  in- 
direct ;  bnt  unless  so  controverted,  the  jory  are  boond  to  fiod 
According  to  the  presamption. 

K.  Y.  C.  C.  P.  S1778;  Or.  C.  C.  P.  1 761. 
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^  1963.    The   foIlowiDg  presamptions,  and  no  others,  are 

deemed  couclusive : 

1.  A  malicious  and  guilty  intent,  from  the  deliberate  ccnn- 
luidsion  of  an  unlawful  act,  for  the  purpose  of  injuring  another. 

2.  The  truth  of  the  facta  recited,  from  the  recital  in  a  written 
instrument  between  the  parties  thereto,  or  their  successors  in 
iuterei't  by  a  subsequent  title ;  but  this  rule  does  not  apply  to- 
t!ie  recital  of  a  consideration. 

3.  Whenever  a  party  has,  by  his  own  declaration,  act  or 
omission,  iuteutionally  and  deliberately  led  another  to  believe  a 
particular  thing  true,  and  to  act  upon  snch  belief,  he  cannot,  in 
any  litigation  arising  out  of  such  declaration,  act  or  omission,  be 
permitted  to  falsify  it. 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  landlord 
at  the  time  of  the  commencement  of  the  relation. 

5.  The  i(<sne  of  a  wife  cohabiting  with  her  husband,  who  is 
not  impotent,  is  indisputably  presumed  to  be  legitimate. 

6.  The  judgment  or  order  of  a  court,  when  declared  by  thia 
code  to  be  conclusive ;  but  such  judgment  or  order  must  be 
alleged  in  the  pleadings,  if  there  be  an  opportunity  to  do  so ;  if 
there  be  no  such  opportunity,  the  judgment  or  order  may  be  used 
as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  expressly 
made  conclusive. 

See  N.  Y.  C.  C.  P.  §  1779 ;  Or.  C,  C.  P.  S  765. 

Vide  §  1!)08. 

Subdivision  2.-3  Cal.  263 ;  6  Cal.  149 ;  7  Cal.  551 :  12  Cftl.  20 ;  14  Cal.  472, 
012;  IG  Cal.  ICO;  22  Cal.  224, 580;  £3  Cal.  354;  28Cal.  175^,  30  Cal.  560;  36 
Cal.  M2. 

Consideration.  6  Cal.  134 ;  21  Cal.  47 ;  23  Cal.  472 ;  26  Cal.  79, 455 ;  27  Cal. 
119;  30  Cal.  11 ;  31  Cal.  471 ;  36  Cal.  362. 

Grantee  may  deny  grantor's  title.  13  Cal.  494;  14  Cal.  472;  16  Cal.  100; 

18  Cal.  4(i5.  . 

Subdivision  3.— Estoppel  inpais.  What  constitutes.  2  Cal.  489;  3  Cal. 
802 ;  4  Cal.  97, 3iK) :  5  Gaf  84,  368.  607 ;  8  Cal.  27,  77,  11'),  303.  461 ;  9  Cal.  204, 
600:  10  Cnl.  173:  12  Gal.  148;  13  Cal.  359.  Hoggs  v.  Merced  Mining  Co., 
14  Cal.  -m-,  16  Cal. 345,  591;  23  Cal.  11 :  24  Cal/2fi8;  'l^  Cal.  M5,  593;  SsCal. 
23;  Davis  v.  Davis,  SO  Gal.  403;  31  CaL  148;  36  Cal.  94;  38 Cal.  300. 

Wlint  docs  not  constitute.  3  Cal.  400;  6  Cal.  263,  5'!1 :  10  Cal.  90,  172, 
581 ;  13  Cul.  4)4;  17  Cal.  401 ;  22  Cal.  468;  24  Cal.  268;  25  Cal.  147 :  26  Cal. 
2!;  Davis  v.  Davis,  28  Cal.  175;  31  Cal.  218;  86  CaL  535;  37  Cal.  40;  38 
Cul.  119,  300, 4i6;  40  Cal.  429. 

Vide  ei^toppcls  by  pleadings, po5f. 

^   Subdivision  4.— 1  Cal.  119;  8  Cal.  398, 581 ;  11  Cal.  133;  33  Cal.  237;  3ft 
Cal.  553.     ' 
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Siit)di vision  6.— 14  Cal.  634 ;  23  Cal.  354, 373 ;  27  CaL  228;  30  CaL  229, 901, 
309.  *('.  630 ;  31  Cal.  1 4'" ;  32    al.  17<i ;  33  Cal.  74, 44S ;  Hi  Cal.  265 ;  36  Cal.  28, 
230,  4i0:  37  Oal.  2:i6,  389;  38  CaL  269,590;  89  Cal.  473;  40  CaU  246,  281, 294 
Fide  {-§1908, 1911. 

Estoppel  by  pleadings.   12  Cal.  191 ;  27  CaL  228 ;  30  Cal.  360;  37  Cal.  34. 

^  19GS.  All  other  presamptions  are  satisfactory,  if  uncontru- 
•dicted.  They  are  denominated  dispatable  .  presamptions,  and 
may  bs  controverted  by  other  evidence.  The  following  are  of 
that  kind : 

1 .    Tli^it  a  person  is  innocent  of  crime  or  wrong. 

*2.    T'nut  ail  nnlawful  act  was  done  with  an  nnlawfol  intent. 

3.  Tliat  :i  person  intends  the  ordinary  consequence  of  bis 
▼olantary  act. 

4.  That  a  pereou  takes  ordinary  care  of  his  own  concerns. 

5.  That  evidence  vrillfully  suppressed  wonld  be  adverse  if 
produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior  being 
produced 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter.' 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the 
latter. 

U.  Ti»at  an  obligation  delivered  up  to  the  debtor  has  been 
paid. 

10.  That  former  rent  or  installments  have  been  paid  wl>en  a 
receipt  for  later  is  produced. 

1 1.  Tliat  things  which  a  person  possesses  are  owned  by  bim. 

12.  Tliat  a  person  is  the  owner  of  property  from  exercising 
acts  of  owncrahip  over  it,  or  from  common  reputation  of  h'n 
ownership. 

13.  Tiiat  a  person  in  possession  of  an  order  on  himself  for  the 
payment  ot  inoiKry,  or  the  delivery  of  a  thing,  has  paid  the  money 
or  delivered  the  thing  accordingly.     ' 

14.  That  a  person  acting  in  a  public  office'was  regularly  ap- 
pointed to  it. 

15.  That  official  duty  has  been  regalarly  performed. 

16.  That  u  court  or  judge,  acting  as  such,  whet.ber  in  this 
state  or  siuy  other  state  or  country,  was  acting  in  the  lawful  ex- 
ercise of  hiujusisdiction. 

17.  I'Lut  u  judicial  record,  when  not  conclu^ve,  does  still  cor- 
rectly determine  or  set  forth  the  rights  of  the  parties 
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18.  That  all  matters  within  an  issue  were  laid  -before  the 
jury  and  passed  upon  by  them ;  and  iu  like  manner,  that  aU 
matters  within  a  submission  to  arbitration  were  laid  before  the 
arbitrators  and  passed  npon  by  them. 

19.  That  private  transactions  have  been  fair  and  regular. 

20.  That  the  ordinary  course  of  business  has  been  followed. 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or 
indorsed  for  a  suflScient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory  note  or 
bill  of  exchange  was  made  at  the  time  and  place  of  making  the 
note  or  bill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  ^a?  received  in 
the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 

26.  That  ft  person  not  heard  from  in  seven  yean  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the  thiii^ 
acquiesced  in  was  conformable  to  the  right  or  fkct. 

28.  That  things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into  a 
contract  of  copartnership. 

30.  That  a  man  and  woman  deporting  themselves  as  hnaband 
and  wife  have  entered  into  a  lawful  contract  of  marriage. 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

.  32.  That  a  thing  once  proved  to  exist  oontinaes  as  long  as  is 
usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  man  thirty  yean  old,  is 
genuine,  when  the  same  has  been  since  generally  acted  upon  as 
genuine,  by  penons  having  an  interest  in  the  question,  and  its 
custody  has  been  satisfactorily  explained. 

35.  That  a  printed  and  published  book,  purporting  to  be 
printed  or  published  by  public  authority,  was  so  printed  or  pub- 
lished. 

36.  That  a  printed  and  published  book,  purporting  to  contain 
reports  of  cases  adjudged  in  the  tribunals  of  the  state  or  country 
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37.  That  a  troeteeor  other  persou,  whose  duty  it  waa  to  con- 
vey real  property  to  a  particular  person,  has  actually  conveyed 
to  him,  when  such  presumption  is  necessary  to  perfect  the  title 
of  such  person  or  his  successor  iu  interest. 

38.  The  aninterrapted  use  by  the  public  of  land  for  a  burial 
ground,  for  live  years,  with  the  consent  of  the  owner  and  without 
a  reservation  of  his  rights,  is  presumptive  evidence  of  his  inten- 
tion to  dedicate  it  to  the  public  for  that  purpose. 

39.  That  there  was  a  good  and  sufiScient  consideration  for  a 
written  contract 

40.  When  two  persons  perish  in  the>same- calamity,  such  as  a 
wreck,  a  battle  or  a  conflagration,  and  it  is  not  shown  who  died 
first,  and  there  are  no  particelar  circumstances  from  which  it  can 
be  inferred,  sorviTorship  is  presamed  from  the  probabilities  re- 
sulting from  the  strength,  age  and  sex,  according  to  the  follow- 
ing^ rules : 

J^rst — ^If  both  of  those  who  have  perished  were  under  the  age 
of  fifteen  years,  the  older  is  presumed  to  have  survived. 

8econdr-^li  both  were  above  the  ageH>f  sixty,  the  younger  is 
presamed  to  have  survived. 

Third — ^If  one  be  under  iifteen  and  the  other  above- sixty,  the 
former  is  presamed  to  have  survived. 

Fourth — ^If  both  be  over  fifteen  and  nnder  sixty^uid  the  sexes 
be  different,  the  maleispresonied  to  have  survived.  If  the  sexei 
be  the  same,  then  the  older. 

Fifth — ^If  one  be  under  fifteen  or  over  sixty,  and  the  other 
between  those  ages,  the  latter  is  presamed  to  have  survived. 

SM2ir.T.O.aP.tl780»anaOr.XX.a.J^.|iea. 
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CHAPTER  VI. 

INDISPENSABLE  EVIDENCE,. 

SEOnoir  1967.  Indispensable  evidence,  what. 

1983.  To  prove  usage,  perjury  and  treason,  more  than  one 
witness  required. 

1969.  Will  to  be  In  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  In  writing. 

1972.  Last  section  not  to  extend  to  certain  cases. 

1973.  Agreement  not  in  writing,  when  invalid. 

1974.  Bepresentation  of  credit  by  writing. 

^  1967.    The  law  makes  certain  evidence  necessary  to  the 
validity  of  particnlar  acta,  or  tbe  proof  of  particular  facta. 
N.  Y.  C.  C.  P.  i  1781 ;  Or.  C.  C.  P.  g  767. 

$  19GS.  Peijnry  and  treason  must  be  proved  by  testimony  of 
more  than  one  witness.  Treason  by  the  testimony  of  two  wit- 
nesses to  the  same  overt  act ;  and  perjury  by  the  testimony  of  two 
witnesses,  or  one  witness  and  corroborating  circumstances. 

See  N.  Y.  C.  C.  P.  §  1782 ;  and  Or.  C.  C.  P.  §  76i8. 

L969.  A  last  will  and  testament,  except  when  made  by  & 
soldieNia  actual  military  service,  or  by  a  mariner  at  sea,  is  in- 
valid, uule^l^be.in  writing  and  executed  with  such  formalities 
as  are  requiie(^l||y  law.  Evidence,  therefore,  of  such  will  can- 
not he  received  \viNuit  the  written  instrument  itself,  or  second- 
ary evidence  of  its  C(mcl||t8  in  the  cases  prescribed  by  law. 
N.  Y.  C.  C.  P.  g  1783 ;  Or.  C^^\  8  769. 

^  1070.  A  written  will  can iioSte  revoked  or  altered  other- 
wise than  by  another  written  will  orTIN^Hier  writing  of  the  tes- 
tator, declaring  Kuch  revocation  or  alteraiS^and  executed  with 
the  same  formalities  required  by  law  for  the  wHUtself ;  or  unless 
the  will  be  burned,  torn,  cancelled,  obliteratecS|r  destroyed, 
with  the  iutent  and  for  the  purpose  of  revoking  the  su)llt|^y  the 
testator  himself,  or  by  another  person  in  his  presence/Qi|Lhis 
direction  and  consent;  and  when  so  done  by  another  person, 
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direction  and  coueent.  of  the  testator  and  the  fact  of  sacb  injury 
or  destruction  mast  be  proved  by  at  least  two  witnesses. 

N.  Y.  C.  C.  P.  S  1T34 ;  Or.  C.  C.  P.  §  TIO. 

Stat  1850, 177,  §  10  substantially  the  same,  adding  a  provision  thatnotb- 
inff  therein  contained  should  prevent  the  revocation  implied  bylaw.ftom 
•obftequeut  changes  in  tho  condition  or  circumstauccb  of  the  testator. 

^  1971.  No  estate  or  interest  iu  real  property,  other  than  for 
leases  for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  it,  or  in  any  manner  relating  thereto,  can  be 
created,  ^i^anted,  assigned,  surrendered  or  declared,  otherwise 
than  by  operation  of  law,  or  a  conveyance  or  other  instrument 
iu  writing,  subscribed  by  the  party  creating,  granting,  assigning, 
surrendering  or  declaring  the  same,  or  by  his  lawful  agent  there- 
unto authorized  by  writing. 

See  N.  Y.  C.  C.  P.  §  1785;  and  Or.  C.  C.  P.  i  771. 

2  Cal.  524. 603 ;  13  Cal.  132 ;  21  Cal.  389, 609 ;  22  CaL  575 ;  90  GaL  481 ;  35 
Cal.  481 ;  38  CaL  111.    Vide  §  1973, 5. 

^  197/8.  The  preceding  section  must  not  be  •construed  to  uf- 
fect  the  power  of  a  testator  in  the  disposition  of  his  real  property 
by  a  last  will  and  testament,  nor  to  prevent  any  trust  from  aris- 
ing or  being  extinguished  by  implication  or  operation  of  law, 
nor  to  abridge  the  power  of  any  court  to  compel  the  specific  per- 
formance of  an  agreeraeut,  in  case  of  part  performance  thereof. 

K.  Y.  C.  C.  P.  ^  1786;  Or.  C.  C.  P.  §  772. 

Trusts.  21  Cal.  92 :  22  Cal.  575 ;  27  Cal.  119 ;  35  Cal.  481 ;  36  CaL  94. 

Part  performance.   1  Cat.  119, 207 ;  10  Cal.  150 ;  19  Cal.  447. 

^  1973.  Iu  the  following  cases  the  agreement  is  invalid,  un- 
less the  same  or  some  note  or  memorandum  thereof  be  in  writing 
and  subscribed  by  the  party  charged,  or  by  his  agent ;  evidence, 
therefore,  of  the  agreement,  cannot  be  received  without  the 
writing  or  secondary  evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed 
within  a  year  from  the  making  thereof. 

2.  A  special  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another,  except  in  the  cases  provided  for  in  section 
twenty-seven  hundred  and  ninety-four  of  the  civil  code. 

3.  An  agreement  made  upon  consideration  of  marriage,  other 
than  a  mutual  promise  to  marry. 
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4.  An  aj^eement  for  the  sale  of  goods,  chattels  or  things  in 
action,  at  a  price  not  less  than  two  hundred  dollars,  unless  the 
bnyer  accept  and  receive  part  of  snch  goods  and  chattels,  or  the 
eTidences,  or  some  of  them,  of  snch  things  in  action,  or  pay  at  the 
time  some  part  of  the  purchase  money ;  but  when  a  sale  is  made 
by  auction,  an  entry  by  the  auctioneer  in  his  sale  book,  at  the 
time  of  the  sale,  of  the  kind  of  property  sold,  the  terms  of  sale, 
the  price  and  the  names  of  the  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum. 

5.  An  agreement  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  real  property  or  of  an  interest  therein  ; 
and  such  agreement,  if  made  by  an  agent  of  the  party  sought  to 
be  charged,  is  invalid,  unless  the  authority  of  the  agent  be  in 
writing,  subscribed  by  the  party  sought  to  be  charged- 

See  N.  Y.  C.  C.  P.  8 1789;  Or.  C.  C.  P.  {  775. 

Subdivision  2.-2  Cal.  156, 460, 485;  5  Cal.  285;  6  Cat.  102;  7  Cal.  33;  » 
Cal.  328 ;  12  Cal.  286,  311, 542 ;  18  Cal.  622 ;  22  Cal,  187 ;  27  Cal.  80 ;  29  Gal. 
150;  33  Cal.  121;  34  Cal.  673;  37  Cal.  534;  38  Cal.  133. 

Sttbdivision  4.— 1  Cal.  181, 415;  3  Cal.  140;  22  Cal.  103,539. 

Subdivision  5.— 1  Cal.  98, 119 ;  2  Cal.  489 ;  4  Cal.  90, 315;  6  Gal.  751  9  Cal. 
181, 338 ;  24  Cal.  171 ;  37  Gal.  250, 529, 634 ;  38  Cal.  99 ;  39  GaL  109, 639.  Fitfe 
S1971. 

^  1974.  No  evidence  is  admissible  to  charge  a  person  upon 
representation  as  to  the  credit  of  a  third  person,  unless  soeh 
represeHlation,  or  some  memorandum  thereof,  be  in  writing,  and 
either  subscribed  by,  or  in  the  handwriting  of,  the  party  to  be 
charged^ 

K.  T.  C.  a  P.  S  179(hr.Or.  C  C.  P.  t  n«. 
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CHAPTER  VIL 

CONCLUSIVE  OR  UNANSWERABLE  EVIDENCE. 

Sxonoir  1978.   Conclnsire  or  nnanswenble  oTidenoe. 

^  1978.    No  evidence  is  by  law  made  ooncluiive  or  mumBwer- 
able,  onleas  bo  declared  by  this  code. 
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TITLE   III. 

OF  THE  PRODUCTION  OF  EVIDENCE. 

Chapter       I.    By  whom  to  be  produced. 
II.    Means  of  production. 
III.    Manner  of  production. 


CHAPTER  I. 

BY  WHOM  TO  BE  PRODUCED. 

Sectiok  19S1.    Kvideneo  to  be  produced,  by  whom. 
1982.    Writing  altered,  who  to  explain. 

^  19S1.  Tbe  party  holding  the  affirmative  of  the  iBSue  rnoBt 
produce  the  evidence  to  prove  it ;  therefore,  the  burden  of  proof 
lies  on  tbe  party  who  would  he  defeated  if  no  evidence  were 

given  on  eitlier  side. 

N.  Y.  C.  C.  P.  §  1793;  Or.  C.  C.  P.  §  777. 

S  Cal.  81 ;  15  Cal.  99 ;  23  Cal.  O06.    Vide  g  2061,  sabdlvlslon  6. 

^  198^  (^  448.)  Tbe  party  producing  a  writing  as  geooine 
wbich  hns  been  altered,  or  appears  to  have  been  altered,  after  its 
execMitiou,  in  a  part  material  to  tbe  question  in  dispute,  must  ac 
count  for  tbe  appearance  or  alteration.  He  may  show  that  the 
alteration,  was  made  by  another,  without  his  concnrrence,  or  was 
made  with  the  consent  of  the  parties  afTected  by  it,  or  otherwise 
properly  or  innocently  made,  or  that  the  alteration  did  not 
cho/if^e  the  meaimis;  or  language  of  the  instrument.  If  he  do 
t!iat.  h6  may  give  tlie  writing  in  evidence,  but  not  otherwise. 

X.  Y.  C.  C.  P.  §  17i)4 :  Or.  C.  C.  P.  8  77& 

Stat.  1851, 122.  inserted  the  ^vords,  **and  such  alteration  is  not  noted  on 
the  writing,"  between  *' dispute"  and  ^'mast  account;*'  also  omitted 
words  lit  italics. 
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CHAPTER  n. 

MEANS  OP  PRODUCTION, 

Sbotion  1985.  Sabpoena  for  witness  defined. 

1986.  SubpcBna,  how  issaed. 

1987.  Subpoena,  how  serred. 

1988.  How,  if  witness  be  concealed. 

1969.  When  a  witness  is  compelled  to  attend. 

1990.  Person  present  compelled  to  testlQr. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1998.  Warrant  may  issue  to  bring  witness,  when. 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  brought. 

1996.  On  whose  motion. 

1997.  How  examined. 

^  1985.  (^  402.)  The  procesB  by  which  the  attendance  of  a 
witiiesB  is  required  is  a  subpoena.  It  is  a  writ  or  order  directed 
to  a  person  atid  requiring  his  attendance  at  a  particular  time  and 
place  to  testify  as  a  witness.  It  may  also  require  him  to  bring 
with  him  any  books,  documents  or  other  things  under  his  control 
which  be  is  botind  by  law  to  produce  in  evidence. 

N.  Y.  C.  C.  P.  §  1795:  Or.  C.  C.  T.  §  779. 

Stat.  1865, 197, read;  "A  subpoena  may  require  not  only  the  attend^ 
snce  of  the  person  to  whom  it  is  directed,  at  a  particular  time  and 

elace,  to  testify  as  a  witness,  bat  may  also  require  him  to  bring  any 
ook8«  documents,  or  other  things  nnuer  his  c<vitrol,  to  be  used  as  evi- 
dence. No  person  shall  bo  required  to  attend  as  a  witness  before  any 
court,  judge.  Justice,  or  atiy  otber  officer  out  of  the  county  in  which-  he 
resides,  unless  the  distance  be  less  than  thirty  mile*  ftom  his  place  of 
residence  to  the  place  bf  trial." 

Stat.  1851, 115,  substantially  same  as  stat.  1S5S,  omitting  the  last  clause 
beginning  with  the  word  '*  unless.*' 

^  1986.     ($  403.)     The  Bubpoena  is  iesued  as  follows : 
1.    To  require  attendance  before  a  court,  or  at  the  trial  of  an 
isdue  therein,  it  is  issued  under  the  seal  of  the  court  before 
which  the  atteudance  is  required,  or  in  which  the  issue  is  pend- 
ing. 

S.    To  require  attendance  out  of  the  court,  before  a  judge, 
justice  or  other  officer  authorized  to  administer  oaths  or  take  testi- 
C.  C.  P.-ft4t. 
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mony  in  any  matter  nnder  the  laws  of  this  state,  it  is  inQed  bj 
tbe  judge,  jastioe  or  any  other  officer  before  whom  the  attend- 
ance is  required. 

3.  To  reqaire  attendance  before  a  commiBsioner  appointed  %o 
take  testimony  by  a  conrt  of  a  foreign  country,  or  of  the  United 
States,  or  of  any  other  state  in  tbe  United  States,  or  of  any  other 
district  or  comity  within  this  state,  or  before  any  officer  or  .offi- 
cers empowered  by  the  laws  of  the  United  States  to  take  testi- 
mony, it  may  be  issued  by  any  jndge  or  justice  of  the  peace  in 
places  within  their  respective  jurisdiction  ;  with  like  power  to 
enforce  attendance,  and,  upon  certificate  of  eontumacy  to  aiid 
court,  to  punish  contempt  of  their  process,  as  such  judge  or 
justice  could  exercise  if  the  subposna  directed  the  attendance  of 
the  witness  before  their  courts  in  a  matter  pending  therein. 

See  K.  Y.  C.  C.  P.  k  1197;  and  Or.  C.  C.  P.  1 710. 

Stat.  1885-6, 706. 

Stat.  1859, 218,  inserted  In  8al)divi8lon  1,  the  words,  **  in  the  name  and  " 
Detween  *' issued"  and  ** under";  also  omitted  fhmi  8nt)dlvi8iOD  3,  the 
words,  "or  beftre  any  officer  or  oiBcers  empowered  bjr  the  laws  of  the 
United  States  to  take  testimony.'* 

Stat.  1851, 115,  was  same  as  stat.  18M.  hisertlng  instead  of  sabdivislon  9, 
the  words:    *'3d.    To  require  attenoance  befbre  a  eommlsstoner  a|K 


pointed  to  take  testimony  by  a  court  of  any.  other  state  or  county.  It  nugr 
be  issued  by  any  Jud{ce  or  Jostloe  of  the  peace,  in  places  within  their  r«> 
specti^e  Juzisdlctions." 

^  198T.  (^  404.)  The  service  of  a  sabpcsna  Is  made  by 
showing  the  original  and  deliTering  a  copy,  or  a  ticket  contain- 
ing its  substance,  to  the  witness  personally,  giving  or  oiTering  to 
him  at  the  same  time,  if  demanded  by  him,  tbe  fSses  to  which  be 
is  entitled  for  tiavel  to  and  from  the  place  derignated,  and  one 
day's  attendance  there.  The  aerviee  wmat  be  made  so  as  to  allow 
the  witntea  a  retteomMe  Hmefor  preparaiion  and  travel  to  the 
place  of  attendance.    Such  servioa  may  be  made  by  any  paiaoii. 

Bee  Or.  C.  C.  P.  S  W. 

(  1988.  (^  405.)  If  a  witnew  is  ooncealed  in  a  trailding  or 
vessel,  so  as  to  prevent  the  service  of  a  enhpcena  upon  him,  any 
conrt  or  judge,  or  any  officer  issuing  tbe  subpcsna,  may,  upon 
proof  by  affidavit  of  the  concealment,  and  of  the  materiality  of 
(he  witness,  make  an  order  that  the  sberiiT  of  the  county  serve 
(he  snbposna ;  and  the  aheriff  moat  serve  it  aceordingly,  and  for 
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that  pnrpoee  may  break  into  the  bailding  or  yessel  where  the 
witness  is  concealed. 
See  Or.  C.  C.  P.  §  783. 

$  1989.  ($  402.)  A  witpess  is  not  obliged  to  attend  as  a 
witness  before  any  court,  judge,  justice  or  any  otber  officer,  out 
of  the  county  in  which  he  resides,  unless  the  distance  be  less 
than  thirty  miles  from  his  place  of  resideoee  to  the  place  of  trial. 

SeeOr.  C.  C.  P.  S785. 
Vide  S  1965  and  note. 

^  1990.  (^  406.)  A  person  present  in  court,  or  before  a 
judicial  officer^  may  be  required  to  testify  in  the  same  manner  as 
if  be  were  in  attendance  upon  a  subpoena  issued  by  such  court  or 
officer. 

Or.  C.  C.  P.  g  78a. 

^  1991.  (^  409.)  Disobedience  to-a  subpoena,  or  a  refusal 
to  be  sworn,  or  to  answer  as  a  witness,  or  to  subecribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a  con- 
tempt by  the  court  or  officer  issuing  the  subpoena  or  requiring 
the  witness  to  be  sworn  ;  and  if  the  witness  be  a  party,  his  com- 
plaint or  answer  may  be  stricken  out. 

Or.  C.  C.  P.  §  787. 

•  Stat.  1851, 116,  read :   '*  His  complaint  may  be  dismissed  or  his  answer 
stricken  out.'* 

35Cal.96. 

.  ^  1993.  (^  410.)  A  witness  disobeying  a  subpoena  also  for> 
feits  to  the  paiiy  aggrieved  the  sum  of  one  hundred  dollars,  and 
all  damages  which  he  may  sustain  by  the  failure  of  the  witness 
to  attend,  which  forfeiture  and  damages  may  be  recovered  in  a 
civil  action. 
Or.  C.  G.  P.  a  788  reads  fifty  dollars. 

^  1998.  (^  411.)  In  case  of  failnre  of  a  witness  to  attend, 
the  court  or  officer  issuing  the  subpoena,  upon  proof  of  the 
service  thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness  and 
bring  him  before  the  court  or  officer  where  his  attendance  waa 
required. 

Or.  C.  C.  P.  S  78D. 
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f  1994.  Every  warrant  of  commitmeot,  iesaed  by  a  ooort  or 
officer  porsoaot  to  this  chapter,  most  specify  thereia»  particularly, 
the  cause  of  the  commitment,  and  if  it  be  for  refusing  to  answer 
a  question,  such  question  must  be  stated  in  the  warrant.  And 
every  warrant  to  arrest  or  commit  a  witness,  pursuant  to  ibis 
chapter,  must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the  same  man- 
ner as  process  issued  by  the  district  court 

N.  Y.  C.  C.  P.  8  1806;  Or.  C.  C.  P.  S  TOO. 

^  1995.  (^  412.)  If  the  witness  be  a  prisoner,  confined  .a  a 
jail  or  pr'wn  within  this  state,  an  order  for  his  examination  in 
the  prison  upon  deposition,  or  for  his  temporary  removal  and 
production  before  a  court  or  officer  for  the  purpose  of  being 
orally  examined,  may  be  made,  as  follows  .* 

1.  By  the  court  itself  in  which  the  action  or  special  proceed- 
ing is  pending,  unles*  it  be  a  justice's  court. 

2.  By  a  justice  of  the  supreme  court,  judge  of  the  district 
court,  or  county  judge  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  jtutic^s  court  or  before  a 
judge  or  other  person  out  of  court 

See  Or.  C.  C.  P.  i  TOl. 

Stat.  1851, 116,  Inserted  the  words,  "fbr  any  other  cause  than  a  sentence 
for  felony"  between ''  state  "  and  an  **order." 

$  1996.  (^  413.)  Such  order  can  only  be  made  on  ike  motion 
of  a  party ^  upon  affidavit  showing  the  nature  of  the  action  or 
proceeding,  the  testimony  expected  from  the  witness,  and  its 
materiality. 

^  1997.     (^  414.)     If  the  witness  be  imprisoned  in  the  county 
*  where  the  action  or  proceeding  is  pending,  bis  production  may 
be  required.    In  all  other  cases  his  examination,  when  allowed, 
must  be  taken  upon  depontion. 

Stat.  1851, 110,  Inserted  the  words,  "  and  Ibr  a  cause  other  than  a  sen- 
tence for  felony,"  between  "pending**  and  " his prodaction." 
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CHAPTER  III. 

MANNER  OF  PRODUCTION. 

AanohJt      I.  Mods  of  takisq  thb  testikoht  oif  wirnxssxs. 

II.  Affidavits. 

III.  Depositions. 

rv.  Manner  of  taking  depositions  out  of  thb 

STATE. 

y.    Manner  of  taking  depositions  in  the  state. 
yi.    General  rules  of  xzaiiination. 


ARTICLE  I. 

MODE   OF  taking  THE   TESTIMONY  OF  WITNESSES. 

8B0TION  2002.  Testimony,  in  what  mode  taken. 

2003.  AfBdavit  defined. 

2001.  A  deposition  defined. 

2005.  Oral  examioation  defined. 

2006.  Deposition,  how  taken. 

^  S002.    The  teBtimoDy  of  witnesses  is  taken  in  three  modes ; 

1.  By  affidavit. 

2.  By  depoRition. 

3.  By  oral  examination. 

N.  T.  C.  C.  P.  §  1809 ;  Or.  C.  C.  P.  1 792. 

^  2003.     An  affidavit  ie  a  written  declaration^  under  oatb, 
made  without  notice  to  the  adverse  party. 
K.  y.  C.  C.  P.  §  1810;  Or.  C.  C.  P.  S  793. 

^  2004.  A  deposition  is  a  written  declaration  nuder  oath, 
made  upon  notice  to  tiie  adverse  party  for  tlie  purpose  of  en- 
abling him  to  attend  and  cross-examine. 

N.  T.  C.  C.  P.  S  1811 ;  Or.  C.  C.  P.  §  794. 
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^  9005.  An  oral  examination  is  an  examination  in  presence 
of  the  jury  or  tribaual  wbich  is  to  decide  the  fact  or  act  upon  it, 
the  testimoDj  being  beard  by  the  jary  or  tribanal  from  the  lips 
of  the  witness. 

K.  Y.  C.  C.  P.  S  1812;  Or.  C.  C.  P. «  TOiS. 

^  3006.  Depositions  mast  be  taken  in  the  form  of  qneetion 
»ud  unswer,  and  the  words  of  the  witness  must  be  written  down« 
unicBS  tlie  parties  agree  to  a  different  mode. 

N.  Y.  0.  C.  P.  g  1818;  Or.-C.  Q.  P.  S  199t 
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ARTICLE  11. 

AFFIDATITS. 

Seoxxon  2009.  Affidavits  and  depositions,  how  taken. 

2010.  £videnco  of  publication,  what. 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  in  this  state,  before  whom  may 

be  taken  in  this  state. 

2013.  If  made  in  another  state  of  the  United  States,  before 

whom  taken. 

2014.  If  made  in  a  foreign  country,  before  whom  taken. 
^15.    Certificate  of  the  clerk,  if  taken  before  a  judge  of  a 

court  out  of  this  state. 

^  2009.  An  affidavit  may  be  used  to  verify  a  pleading  or  a 
paper  in  a  special  proceeding,  to  prove  the  service  of  a  summons, 
notice  or  other  paper  in  an  action  or  special  proceeding,  to  obtain 
a  provisional  remedy,  the  examination  of  a  witnoRS,  or  a  stay  of 
proceedings,  or  upon  a  motion,  and  in  any  other  case  expressly 
permitted  by  some  other  provision  of  this  code. 

N,  Y.  C.  C.  P.  S 1815 ;  See  Or.  C.  C.  P.  SS  T98  799. 

^  2010.  Evidence  of  the  publication  of  a  document  or  notice 
required  by  law,  or  by  an  order  of  a  court  or  judge,  to  be  pub- 
lished in  a  newspaper,  may  be  given  by  the  affidavit  of  the  prin- 
ter of  the  newspaper,  or  his  foreman  or  principal  clerk,  annexed 
to  a  copy  of  the  document  or  notice,  specifying  the  times  when 
and  the  paper  in  which  the  publication  was  made. 

N.  Y.  C.  C.  P.  S 181T;  Or.  0.  0.  P«  S  800. 
87  Gal.  458. 

If  such  affidavit  be  made  in  an  action  or  special  pro- 
ceeding peiiit!!!9^ijy^ourt,  it  may  be  filed  with  the  court  or  a 
clerk  thereof.  If  not8!^9M«i4^[i^  be  filed  with  the  clerk  of 
the  county  where  the  newspaperi^MBki^^^n  either  case  the 
original  affidavit,  or  a  copy  thereof  certified  b^St^vNUi^orclerk 
having  it  in  custody,  is  primary  evidence  of  the  facts  stated  i 
N.  Y.  C.  C.  P.  S  1818  J  Or.  C.  C.  P.  S  801. 


^  »OiaJ9015 


AFFIDAVITS. 


m 


^  ^19.  (^  424.)  An  affidavit  to  be  ased  before  any  conrt. 
judge  or  officer  of  this  state,  may  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary  public  in 
this  state. 

15  Cal.  A3. 

i^l3>  ($  425.)  An  affidavit  taken  in  another  state  of  the 
UuitedcJNIjjB^o  be  used  in  this  state,  must  be  taken  hefon*  a 
commi88i()ner?^l^jted  by  the  govei-uor  of  this  state  to  take  aHi- 
davits  and  deposition^^mjjh  other  state,  or  before  any  judge  if 
a  court  of  record  having^  a  seSS^ 

$2014.  ($426.)  An  affidavit  takeL^!l^afbreign  country,  to 
be  used  iu  this  state,  must  be  taken  before  Hi^SllliMsador,  min- 
ister consul,  or  vice-consul  of  tlio  United  States,  oM)M%n  any 
judgeof  a  court  of  record  having  a  seal  in  such  foreign  com 

$  2015.  ($  427.)  When  an  affidavit  is  taken  before  a  judge 
of  a  conrt  in  another  state,  or  in  a  foreign  country,  the  genuine- 
nees  of  the  signature  of  the  judge,  the  existence  of  the  court  and 
the  fact  that  such  judge  is  a  member  thereof,  mast  be  certified  by 
the  clerk  of  the  court,  under  the  seal  thereof. 


W  DXP09ITI0ifS,  t§  ^19-9091 

AltTIOLE  m. 

DEPOSITIONS. 

8BOno2r'2019.    Deposition,  when  used. 

2020.  Testimony  of  a  witness  out  of  the  8tate>  when  taken. 

2021.  In  the  state,  when  taken. 

^  9019.  lu  all  cases  other  than  tboae  mentioned  in  section 
two  thousand  and  nine,  where  a  written  declaration  under  oath 
is  used,  it  must  be  a  deposition  as  prescribed  by  this  code. 

IS,  Y.  C.  C.  P.  g  1819 ;  Or.  C.  C.  P.  «  802. 

^  9090.  (^  432.)  The  testimony  of  a  witness  out  of  the 
state  may  be  taken  by  deposition,  in  an  action,  at  any  time  after 
the  service  of  the  summons  or  the  appearance  of  the  defendant ; 
and,  in  a  special  proceeding,  at  any  time  after  a  question  of  facfc 
has  arisen  therein. 

Or.  C.  C.  P.  §  803. 


$  »0»l.  The  testimony  of  a  witness  in  this  state  may  be 
taken  by  deposition  in  an  action,  at  any  time  after  the  service 
of  the  summons,  or  the  appearance  of  the  defendant,  and  in 
a  special  proceeding,  after  a  question  of  fact  has  arisen  therein, 
in  the  following  cases : 

1.  When  the  witness  is  a  party  to  the  action  or  proceed: 
ing,  Y<or  an  officer  or  member  of  a  corporation  which  is  a 
pjrty  to  the  action  or  proceeding,^^  or  a  person  for  whose 
immediate  benefit  the  action  or  proceeding  ia  prosecated  or 
defended ; 

2.  When  the  witness  resides  out  of  the  county  in  whi<^ 
his  testimony  is  to  be  used; 

8.  When  the  witness  is  about  to  leave  the  coimty  where  the 
action  is  to  be  tried,  and  will  probably  continue  absent  when 
the  testimony  is  required; 

4.  When  the  witnes«t,  otherwise  liable  to  attend  the  trial, 
Ut  nevertheless,  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness  is 
not  required.    [Took  effect  March  15, 1876.] 
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ABTIOLE  IV. 

MANNER  or  TAKING  DEPOSITIONS  OUT  Of  THE  STATE. 

Seotiost  2021.  Testimony  of  witness  otit  of  state  taken  upon  com- 
mission issued  under  seal,  upon,  notice.  To  whom 
to  issue. 

2025.  Proper  interrogatories  may  be  prepared,  or  may  be 

waived  by  the  parties. 

2026.  Authorities  and  duties  of  commissioner 

2027.  Trial,  when  postponed  for  reason  of  non-retom  of 

commission. 
2023.    Deposition,  by  whom  used. 

(^  433.)  The  deposition  of  a  witness  ont  of  this 
state  ilTiTf^iim  Jul  rill  ^P^^^  commission,  issued  from  the  court, 
under  the  sealo^^imonrt,  upon  an  order  of  the  judi^e  or  court, 
or  county  judge,  on  tE^^|i|4^^^on  of  either  party,  upon  five 
days  previouB  notice  to  the  otheT^i^nust  be  issued  to  a  person 
agreed  upon  by  the  parties,  or  if  they  dJ^SM^tgree,  to  any  judge 
or  jnstic<e  of  the  peace,  or  commissioner,  selecte!^«^|^officer 
issuing  it. 

Or.  C.  C.  P.SS806,807. 

Stat  1851, 119,  read :  **  any  judge  or  justice  of  the  peace  selected  by  the 
officer  grantinff  the  commission,  or  to  a  commiasioner  appointed  by  the 
goTernor  of  this  state  to  take  affidavits  and  depositions  in  other  states.'* 

21  CaL  877. 

^  aOdS.  (^  434.)  Such  proper  interr(^tories,  direet  and 
cross,  as  the  respective  parties  may  prepare  to  be  sertled,  or  if  the 
parties  disagree  as  to  their  form,  by  the  judge  or  officer  granting 
the  order  for  the  commission,  at  a  day  fixed  in  the  order,  may  be 
annexed  to  the  commission  ;  or,  when  the  parties  agree  to  that 
mode,  the  examination  may  be  without  written  interrogatories 

Or.  G.C.P.  1808. 

^  {30536.  (^  435.)  The  commission- most  authorize  the  com- 
missioner to  administer  an  oath  to  the  witness,  and  to  take  liis 
deposition  in  answer  to  the  interrogatories,  or  when  the  examin- 
ation is  to  be  without  interrogatories,  in  respect  to  the  question- 
in  dispute,  and  to  certify  the  deposition  to  the  court,  iu  a  seaied 
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envelope,  directed  to  the  clerk  or  other  persons  designated  or 
Aflfreed  npou,  and  forwarded  to  him  by  mail  or  other  usual  channel 
of  conveyance. 

Or.C.C.P.8809. 
27  Cal.  872. 

^  $9037.  ($  436.)  A  trial  or  other  proceeding  mnst  not  be 
postponed  by  reason  of  a  commission  not  returned,  except  upon 
evidence,  satisfactory  to  the  conrt,  that  the  testimony  of  the  wit- 
ness is  necessary,  and  that  proper  diligence  has  been  used  to  ob- 
tain it. 

Or.C.C.  P.S81«. 
2  Cal.  MB. 

$  a098.  The  deposition  mentioned  in  this  article  may  be 
tued  by  either  party  on  the  trial  or  other  proceeding,  against  any 
ether  party  giving  or  receiving  the  notioe,  tabject  to  all  juat  ex* 
eeptions. 

]ir.T.o.a?«i 
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ARTICLE  V. 

MANNER  07   TAKING   DEPOSITIONS  IN   THIS  STATE. 

SBonoir  2081.    Depositions  may  be  taken  before  a  jndge,  etc,  upon 

notice  to  the  adyerse  party. 
2032.    Manner  of  taking  depositions.    May  be  used  Xrj 

either  party  on  the  trial. 
2083.    When  deposition  excluded. 
2034-    A  deposition  once  taken  may  be  read  at  any  time. 

2035.  Deposition  in  this  state  to  be  used  in  other  states. 

2036.  How  to  procure  witness  upon  commission. 

2037.  How,  if  no  commission.    , 

2038.  Deposidop,  bow  takec 

^  2031.  (^  429.)  Either  party  may  Imve  the  depoedtkm 
taken  of  a  witness  in  this  state,  in  either  of  the  cases  mentioned 
in  section  two  thousand  and  twenty-one,  before  a  judge  or  officer 
authorized  to  ndminister  oaths,  on  serving  upon  the  adverse 
party  previous  notice  of  the  time  and  place  of  examination, 
together  with  a  copy  of  an  affidavit,  showing  that  the  case  is 
within  that  section.  Such  notice  must  be  at  least  jive  days, 
adding  also  one  day  for  every  twenty-five  miles  of  the  distance 
of  the  place  of  examination  from  the  residence  of  the  person  to 
whom  tiie  notice  is  given,  unless,  for  a  cause  shown,  a  judge,  bj 
order,  prescnbe  a  shorter  time.  When  a  shorter  time  is  pre- 
scribed, a  copy  of  the  order  must  be  served  with  the  notice. 

See  Or.  C.  C.  P.  §  811. 

Stat.  1859, 218,  read :  "  Or  clerk,  or  any  justice  of  the  peace,  or  notary 
public  in  this  state,"  instead  oi"  "or  officer  authorized  to  administer 
oaths;"  also  inserted  between  "thih  section"  and  "such  notice"  the 
T\  ortls :  "At  anv  time  during  the  forty  daya^  imjnediately  after  the  gerviee 
of  the  summons  ly  publication  has  been  completed,  and  at  any  time  there- 
tifter,  when  the  defendant  has  not  appeared,  the  notice  required  by  this  «ee- 
turn  may  be  served  on  the  clerk  of  toe  court  where  the  actton  is  pending. 

Stat  1851,  118,  was  same  as  stat.  1859  omitting  the  last  words  inserted 
supra. 

2  Cal.  383;  3  Cal.  94;  5  Cal.  444;  6  CaL  569;  9  Cal. 68;  17  Cal.  37. 

^  a03S.  (^  430.)  Either  party  may  attend  the  examination 
and  put  such  questions,  direct  and  cross,  as  may  be  pr.^per.  The 
'deposition,  w^hen  completed,  must  be  carefully  read  to  the  wit« 
r^'ss  and  corrected  by  him  in  any  particular,  if  desired  ;   it  most 
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then  be  subscribed  by  tbe  witness,  oertified  by  the  judge  or  officer 
taking  the  deposition,  inclosed  in  an  envelope  or  wrapper,  sealed* 
and  directed  to  the  clerk  of  the  court  in  which  tbe  action  is  pend- 
ing, or  to  such  person  as  the  parties  in  writing  may  agree  upon, 
and  either  delivered  by  the  jadge  or  officer  to  tbe  clerk  or  such 
person,  or  transmitted  through  the  mail  or  by  seme  safe  private 
opportunity ;  and  thereupon  such  deposition  may  be  used  by 
either  party  upon  the  trial  or  other' proceeding  against  any  party 
giving  or  receiving  the  notice,  subject  to  all  legal  exceptions ;  but 
if  the  parties  attend  at  the  examination,  no  objection  to  the  form 
of  an  interrogatory  shall  be  made  at  the  trial,  unless  the  same 
was  stated  at  the  time  of  the  examination.  If  the  deposition  be 
taken  under  subdivisions  two,  three  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial  that 
the  witness  continues  absent  or  infirm,  or  is  dead.  The  deposi- 
tion thus  taken  may  be  also  read  in  case  of  the  death  of  the 
witness. 

Stat.  18J!^1, 119,  inserted  the  words ;  "br  affidavit  ororal  testimony,"  be- 
tween '*  proof,'^  and  "  most  be  made  at  tbe  trial." 

2  Cal.  383 ;  3  Cal.  94 ;  6  Cal.  17,  559 ;  9  Cal.  68 ;  14  Cal.  542 ;  18  Cal.  330 ;  19 
Cal.  683 ;  22  Cal.  42 ;  27  Cal.  373. 

^  S033.  Notbwithstanding  the  taking  of  a  deposition,  it  may 
be  excluded  from.the  case  upon  proof  that  sutiicient  notice  was 
not  given  to  tbe  party  against  whom  it  is  offered  to  enable  liim 
to  attend  the  taking  thereof,  or  that  tbe  taking  woa  not  in  all  res- 
pects fair. 

N.Y.C.C.P.  STIWI. 

f  jaoo^t.  (§  431.)  When  a  deposition  has  been  once  taken, 
it  may  be  read  by  either  party  in  any  stage  of  the  same  action  or 
proceeding,  or  in  any  other  action  between  the  ictme  piirties  upon 
the  same  subject,  and  .is  then  deemed  the  evidence  of  the  party 
reading  it. 

Or.  C.  C.  P.  g  818. 

8  Cal.  575;  14  Cal.  542. 

^  i3035.  Any  party  to  an  action  or  special  proceeding  in  a 
court,  or  before  a  judge,  of  a  sister  state,  may  obtain  the  testi- 
mony of  a  witness  residing  in  this  state,  to  be  used  in  such  action 
or  proceeding,  in  the  cases  mentioned  in  the  next  two  sectione. 

N.  Y.  C.  C.  P.  S  183» 
C.  C.  JPi- 
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^  2086.  If  a  commission  to  take  saeh  testimony  bas  been 
isaned  from  the  court  or  jadge  before  whom  snch  action  or  pro> 
ceedlng  is  pending,  on  prodncing  the  commission  to  a  district  or 
ft  county  jndge,  with  an  affidavit  satisfactory  to  him  of  the  ma- 
teriality of  the  testimony,  he  may  issae  a  sabpcena  tx)  the  witness, 
requiring  him  to  appear  and  testify  before  the  commissioner 
named  in  the  commission,  at  a  specified  time  and  place. 

N.  Y.  C.  C.  P.  S  1884. 

^  9037.  If  a  commission  has  not  been  issned,  and  it  appears 
to  a  district  (or)  connty  jndge  or  joatice,  by  affidavit  satisfactory 
to  him-^ 

1.  That  the.  teatimony  of  the-  witness  is  material  to  either 
party. 

2.  That  a  commission  to  take  the  testimony  of -aoch  witness 
has  not  been  issued. 

3.  That,  according  to  the  law  of  the  state  where  the  action  or 
special  proceeding  is  pending,  the  deposition  of  a  witness  taken 
nnder  snch  circamstance,  and  before  snch  Jadge^or  justice,  will  be 
received  in  the  action  or  proceeding — 

He  mnst  issae  his  subpoena,  requiring  the  witness  to  appear 
and  testify  before  him  at  a  specified  time  and  place. 
N.  T.C.C.P.S1835. 

^  M88.  Upon  tbe^appearanoe  of  the  witness,  the  Jndge  or 
Justice  must  canse  his  testimony  to  be  taken  in  writing,  and  mnst 
certify  and  transmit  the  same  to  the  court  or  Judge  befbre  whom 
the  action  or  proceeding  is  pending,  in  sneb  manner  at  the  law  of 
that  state  requires. 

».T.c.o.r.iii«> 
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ARTICLE  VI. 

OXirXRAL  RULXS  OF  EXAMINATION. 

SXOTTOK  2042.  Order  of  proof,  bow  regulated. 

.  2018.  Witnesses  not  under  examination  may  l)e  excluded. 

2014.  Court  may  control  mode  of  interrogation. 

2045.  Direct  and  crofls-examination  defined. 

2046.  Leading  question  defined: 

2047.  When  \ntne88  may  refresh  memory  firom  notes. 

2048.  Cross^xamination,  as  to  what. 

2049.  Party  producing  not  allowed  to  lead  witness. 

2050.  Witness,  how  examined.    When  re-examined. 

2051.  How  impeached. 

2052.  Same. 

2068.    £vidcnce  of  good  character,  when  allowed. 
2064.    Writing  shown  to  witness  may  be  inspected  by 
adreijse  party. 

^  904^.  The- order  of  proof  muat  be  regulated  by  the  sound 
discretion  of  the  court.  Ordinarily,  the  party  beginning  the 
case  must  exhaust  Ins  evidence  before  the  other  party  begins. 

N.  Y.  C.  C.  P.  §  183T;  Or.  C.  C.  P.  §  820. 

6  Cal.  137 ;  6  Cal.  170;  8  Cal.  49;  15  Cal.  199;  26  CaL^M;  37  Cal.  248 ;  S3 
Gal.  608;  37  Cal.  4m. 

FtVfe  §§2045,2050. 

.  ^  ^043.     If  either  party  requires  it,  the  judge  may  exclude 
from  the  con  it-room  any  witness  of  the  advei-se  party,  not  af 
the  time  under  examination,  so  that  he  may  no.t  hear  the  testimony 
of  other  witnesses. 
K  T.  G.  C.  P.  &  1838;  Or.  C.  G.  P.  S  821. 

$  204:4.  The  court  most  exercise  a  reaaonable  control  over 
the  mode  of  iuterrogation,  so  as  to  make  it  aa  rapid,  as  distinct, 
as  little  annoying  to  the  witness  and  as  effective  for  the  extraction 
of  tbe  truth  as  may  be  ;  but  subject  to  this  iiile — the  parties  may 
put  such  pertinent  and  legal  questions  as  they  see  lit.  The  court, 
however,  may  stop  the  production  of  further  evidence  upon  any 
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particular  point  when  the  evidence  npon  it  Is  already  so  Ibll  as 
to  preclnde  reasonable  doobt. 

K.  T.  C.  C.  P.  i  1840;  Or.  C.  C.  P.  1 82S. 
Ftd0  IS  2065, 2066. 

^  2045.  The  examination  of  a  witness  by  the  party  produc- 
ing him  is  denominated  the  direct  examination ;  the  examination 
of  the  Bame  witness,  npon  the  same  matter,  by  the  adverse  party, 
the  cross-examination.  The  direct  examination  must  be  com- 
pleted before  the  cross-examinatimi  begins,  nnleas  the  court 
otherwise  direct. 

N.  Y.  C.  C.  r.  a  1841;  Or.  C.  C.  P.  S  824. 

Vide  g  2042. 

^  3046.  A  question  which  sug^^ests  to  the  intness  the  answer 
which  the  examining  party  desires,  is  denominated  a  leading  or 
suggestive  question.  On  a  direct  examination,  leading  questions 
are  not  allowed,  except  in  the  sound  discretion  of  the  court, 
under  special  circumstances  making  it  appear  that  the  interesti  of 
justice  require  it. 

K.  Y.  G.  C^.  S 1842;  Or.  C.  C.  P.  S 82i. 

^  Jd047.  A  witness  is  allowed  to  refresh  his  memory  respect- 
ing a  fact,  by  anything  written  by  himself  or  under  his  direction 
at  the  time  when  the  fact  occurred  or  immediately  thereafter,  or 
at  any  other  time  when  the  fact  was  fresh  in  his  memory  and  he 
knew  that  the  same  was  correctly  stated  in  the  writing.  But  in 
such  case,  the  writing  must  be  produced  and  may  be  seen  by  the 
adverse  party,  who  may,  if  he  choose,  cross-examine  the  witness 
npon  it,  and  may  read  it  to  the  jury.  So,  also,  a  witness  may  tes- 
tify from  such  a  writing,  though  he  retain  no  recollection  of  the 
particular  facts,  but  such  evidence  must  be  received  with  caution. 

K.  Y.  C.  C.  P.  g  1843;  Or.  C.  C.  P.  g  828. 

^  $8048.  The  opposite  party  may  cross-examine  the  witness 
as  to  any  facts  stated  in  his  direct  exwnination  or  connected 
therewith,  and  in  so  doing  may  put  leading  questions,  bat  if  he 
examine  him  as  to  other  matters,  such  examination  is  to  be  8nb> 
ject  to  the  same  rules  as  a  direct  examination. 

N.  Y.  C.  C.  P. »  1844;  Or.  C.  C.  P.  g  827. 

fi  Cal.  450;  14  Cal.  18;  25  CaL  212;  33 Cal.  99, 641 ;  36  CaL  22S. 
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jf  fi04k9»  The  party  prododng  a  witness  is  not  allowed  to  im- 
peach his  credit  by  evidence  of  bad  character,  bat  he  may  con- 
tradict him  by  other  evidence,  and  may  also  show  that  he  has 
made  at  other  times  statements  inconsistent  with  his  present  ies. 
timony,  as  provided  in  section  two  thousand  and  iifty-two. 

N.  Y.  C.  C.  P.  S  1845;  Or.  C.  C.  P.  5  828, 

SOCal.Sdi. 

^  9050.  A  witness  once  examined  cannot  be  re-examined  as 
to  the  same  matter  without  leave  of  the  court,  bat  he  may  be  re- 
examined as  to  any  new  matter  upon  which  he  has  been  examined 
by  the  adverse  party.  And  after  the  examinations  on  both  sides 
are  once  concluded,  the  witness  cannot  be  recalled  without  leave 
of  the  court.  Leave  is  granted  or  withheld,  in  the  exercise  of  a 
sound  discretion. 

N.  Y.  C.  C.  P.  i  1846;  Or.  C.  C.  P.  S  82*. 
rtde§2042. 

$  J8051.  A  witness  may  be  impeached  by  the  party  against 
whom  he  was  called,  by  contradictory  evidence  or  by  evidence 
that  his  general  reputation  for  truth,  honesty  or  integrity  is  bad, 
but  not  by  evidence  of  particular  wrongful  acts,  except  that  it 
may  be  shown  by  the  examination  of  the  witness,  or  the  record 
of  the  judgment,  that  he  has  been  convicted  of  a  felony. 

N.  Y.  C.  C.  P.  S  1847;  Or.  C.  C.  P.  S  830;  stata.  1867-8,  p.  198-4. 

Vide  §§  1847-1879  and  note. 

12  Cal.  306 ;  27  Cal.  630 ;  39  Cal.  614, 697.    Fufe  S 1847 

^  9059.  A  witness  may  also  be  impeached  by  evidence  that 
he  has  made,  at  other  times,  statements  inconsistent  with  his 
present  testimony ;  but  before  this  can  be  done  the  statements 
must  be  related  to  him,  with  the  circumstances  of  times,  places 
and  persons  present,  and  he  must  be  asked  whether  he  made  such 
statements,  and  if  so,  allowed  to  explain  them.  If  the  statements 
be  in  writing,  they  must  be  shown  to  the  witness  before  any 
qaestion  is  put  to  him  concerning  them. 

N.  Y.  C.  C.  P.  S  1848;  Or.  C.  C.  P.  S  831. 

2  Cal.  326 ;  16  Gal.  173, 222 ;  25  Cal.  587 ;  29  Cal.  192.    VUe  S 1847. 

f  5&053.  Evidence  of  the  good  character  of  a  party  is  not 
admissible  in  a  civil  action,  nor  of  a  witness  in  anv  action,  until 
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the  cbanieter  of  such  party  or  witaeas  has  been  impeaclied,  or 
nnleas  tbe  isBoe  ioYolyes  bis'cbaracter. 

N.  T.  C.  C.  P.  S 1819;  Or.  0.  0.  P.  S  t». 

27Cal.300. 

^  2054.  Whenever  a  writing  is  Bbown  to  a  witneM,  it  may 
be  inspected  by  the  opposite  party,  and  if  proved  by  tbe  Tntnen 
mnst  be  read  to  the  jury  before  bis  testimony  is  dosed,  or  it  can- 
not be  read  except  on  recalling  the  witness. 

K.T.CCP.SiasO;  Qr.0.0.F.I8ff. 
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TITLE  lY. 

OF  THE  EFFECT  OF  EVIDENCEJ. 

SaOTXON2061.   Jury  judges  of  e£feet  of  evidence,  but  to  be  in- 
structed on  certain  points. 

(  2061.  The  jury,  subject  to  the  control  of  the  court,  in  the 
cases  specified  in  this  code,  are  the  judges  of  the  effect  or  value  of 
evidence  addressed  to  them,  except  when  it  is  declai'«d  to  be  con- 
clusive. They  are,  however,  to  be  instructed  by  the  court  on  all 
proper  occasions-— 

1.  That  their  power  of  judging  of  the  effect  of  evidence  is  not 
arbitrary,  but  to  be  exercised  with  legal  discretion,  and  in  sab* 
ordination  to  the  rales  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  oonf<Nrmity  with  the 
declarations  of  any  number  of  witnesses,  which  do  not  produce 
conviction  in  their  minds,  against  a  less  number  or  against  a  pre- 
sumption or  other  evidence  satisfying  their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to  be 
distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be  viewed 
with  distrust,  and  the  evidence  of  the  oral  admissions  of  a  party 
with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must  be 
proved,  and  when  the  evidence  is  contradictory  the  decision 
must  be  made  according  to  the  preponderance  of  evidence ;  that 
in  criminal  cases  guilt  must  be  established  beyond  reasonable 
doubt, 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own  in- 
trinsic weight,  but  also  according  to  the  evidence  which  it  is  in 
the  power  of  one  side  to  produce  and  of  the  other  to  contradict ; 
and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is  offered, 
when  it  appears  that  stronger  and  more  satififkctory  was  within 
the  power  of  the  party,  the  evidence  offered  shoald  be  viewed 
with  distrust. 

K.  T.  C.  C.  P.  1 1852;  Or.  C.  C.  P.  1 885. 
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8  Cal.216;  9  Cal.  M5$  12  Cal.  500;  17  Cal.  166;  S2  CaL21S;  MCaLCtt;  4» 

Cal.  m. 

ItdeSS  606, 2102. 

SnbdiTlsion  2.— 15  Cal.  6t8 :  38  GaL  fl. 
Sabdivision  4.— Fufe  S 1870, 2  A  t. 
SabdlTision  5.— Vide  %  1981. 
SnbdlTlsion  7.-5  OaL  249 :  $  Cat  4M. 
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TITLE  V. 

OF  THE  EIGHTS  AND  DUTIES  OP  WITNESSES. 

Sectioit  2064.    Witnesees  bound  to  attend  when  subpoenaed 
2365.    Witnesses  bound  to  answer  question^. 
2066     Bight  of  witnesses  to  protection. 
2067.    Witnesses  protected  from  arrest  when  attending, 

or  going  or  returning. 
2066.    AxKst  to  be  made  void,  and  party  making  arrest 

liable,  etc 
2069    To  make  affidavit  if  arrested. 
2070.    Court  to  discbai^ge  witness  from  arrest 

^  9064.  (^  407.)  Amtness,  served  with  a  43ubpoeDA,  must 
Sittend  at  the  time  appointed,  with  any  papers  onder  liis  control 
required  by  the  flut^wena,  and  answer  all  pertinent  and  legal 
questions ;  and,  unless  sooner  discharged,  must  remain  until  the 
testimony  is  closed. 

See  Or.  C.  C.  P.  S  886. 

U  CaL  18;  83  Cal.  641 ;  M  Oal.  221 

^  2065.     (^  408.)    A  witness  muetanswer^ueBtions  legal  and 

pertinent  to  the  matter  in  issue,  though  his  answer  may  establish 

a  claim  against  himself ;  but  he  need  not  give  an  answer  which 

will  have  a  tendency  to  subject  him  to  punishment  for  a  felony ; 

nor  need  he  give  an  answer  which  will  have  a  direct  tendency  to 

degrade  his  character,  unless  it  be  to  the  very  fact  in  issue,  or  to 

a  fact  from  which  the  fact  in  issue  would  be  presumed.    But  a 

witness  must  answer  as  to  the  fact  of  his  previous  conviction  for 

felonv. 

Or.  C,C.  P.8637. 

7  Cal.  184;  35  Cal.  89;  39  Cal.  449. 

^  2066.  It  is  the  right  of  a  witness  to  be  protected; from  ir- 
relevant, improper  or  insulting  questions,  and  from  harsh  or  in- 
sulting demeanor ;  to  be  detained  only  so  long  as  the  interests  of 
justice  reqnira  it;  to  be  examined  only  as  to  matters  legal  and 
pertinent  to  the  issue. 

N.  Y.  C.  C.  P.  §  1855;  Or.  C.  C.  P.  S  838. 
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^  9067.  (^  415.)  Every  person  who  has  been,  in  good 
faith,  served  with  a  sabpcDoa  to  attend  as  a  witness  before  a 
court,  judge,  commissioner,  referee  or  other  person,  in  a  case 
where  the  disobedience  of  the  witness  may  be  punished  as  a  con- 
tempt, is  exonerated  from  arrest  in  a  civil  action  while  going  to 
the  place  of  attendance,  necessarily  remaining  there  and  return- 
ing tbereform. 

6  CaL  32. 

$  3068.  (}  416.)  The  arrest  oi  a  witness,  contrary  to  the 
preceding  section,  is  void,  and  when  willfuUy  made,  it  a  con- 
tempt of  the  court ;  and  the  person  making^  it  it  respontihle  to 
the  vntness  arrested  for  double  the  amount  of  the  damages 
which  may  he  attetted  against  him,  and  it  alto  liable  to  an 
action  at  the  tuit  of  the  party  serving  the  uninett  with  a  tubpama, 
for  the  damages  sustained  by  him  in  CQnseguence  of  the  arrett» 

K.T.C.C.P.818W;  Or.  C.  C.  F.  8  ttSt. 

$  »069.  ($  416.)  An  officer  is  not  liable  to  the  party  for 
making  the  aiTest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the  party,  if 
such  party  claim  the  exemption  and  make  an  affidavit  stating — 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  wit- 
,  ness  before  a  court,  officer  or  other  person,  specifying  the  same, 

the  place  of  attendance,  and  the  action  or  proceeding  in  which 
the  subpoena  was  issued ;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procurement, 
with  the  intention  of  avoiding  an  arrest. 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or 
returning  therefrom,  or  remaining  there  in  obedience  to  the  sub- 
poena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him 
from  liability  for  discharging  the  witness  when  arrested. 
Soe  Or.  G.  C.  P.  S  BIO. 

^  9070.  The  court  or  officer  issuing  the  subposna,  and  the 
court  or  officer  before  whom  the  attendance  is  required,  may 
discbarge  the  witness  from  an  arrest  made  in  violation  of  aectioa 
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two  thousand  and  siztj-seven.    If  the  conrt  have  adjonrned 
before  the  arrest,  or  before  application  for  the  discharge,  a  jac^ 
of  the  eonrt  or  a  coant  j  jadge  may  grant  the  dischaige. 
K.T.0.C.P.S18SB;  Or.O.C.P.I8ll. 
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TITLE  yi. 

OF  EVIDENCE  IN  PARTICtJLAR  CASES,  ANI>  MISCEI*- 
LANEOUS  AND  GENEEAL  PROVISIONS. 

Chaptik       I.    Evidence  in  particular  cases. 

II.    Proceedings  to  perpstuatx  testihont. 

III.  Administration  or   oaths  and   affirma- 

tions. 

IV.  General  provisions. 


CHAPTER  I. 

EVIDENCE  IN  PARTICULAR   CASES. 

SsoTioir  2074.  An  offer  equivalent  to  payment. 

2075.  Whoever  pays  entitled  to  receipt. 

2078.  Objections  to  tender  must  be  specified. 

2077.  Rules  for  construing  description  of  lands. 

2078.  Compromise  offer  of  no  avail . 

2979.    In  action  fbr  divorce,  admission  not  sufficient. 

^  9074.  An  offer  in  Trriting  to  pa j  a  pa  rticular  sum  of  money, 
or  to  deliver  a  written  instmmeut  or  specific  personal  property, 
is,  if  not  accepted,  equivalent  to  the  ftctnal  production  and  tender 
of  the  money,  instrument  or  property. 

N.  T.  C.  C.  P.  S 18S9;  Or.  C.  C. P.  S  842. 

1  Cal.  337;  5  Cal.  339;  14  Cal.  H9;  15  Cal,208, 3W;  25  Cal.  50Z;  98  Cal, 
535;  32  Cal.  168;  34  Cal.616»66& 

$  9075.  Whoever  pays  money,  or  delivers  an  instrument  or 
property,  is  entitled  toa  receipt  therefor  from  the  person  to  whom 
the  payment  or  delivery  is  made,  and  may  demand  a  proper  sig- 
nature to  such  receipt  as  a  condition  of  the  payment  cmt  delivery. 

If.  T.  C.  C. P.  S 1880;  Or, C.CiUL 
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$  2076.  The  person  to  vrfaom  a  tender  is  made,  mast,  at  the 
time,  specify  any  objection  be  may  have  to  the  money,  instramenl^ 
or  property,  or  he  mnst  be  deemed  to  have  waived  it ;  and  if  th^ 
objection  be  to  the  amount  of  money,  the  terms  of  the  mstrnmeott^^ 
or  the  amount  or  kind  of  property,  be  must  specify  the  amonat^, 
terms  or  kind  which  he  requires,  or  be  precluded  from  objectinijp, 
afterwards.  * 

N.  Y.  C.  C.P.  S l«ei;  Or.  C.  G.  P.  S 844. 

$  3077.  The  following  ai*e  the  roles  ^reonstraing^  the  des- 
criptive part  of  a  conveyance  of  real  property,  when  the  ooir-. 
stniction  is  doubtful  and  there  are  no  other  sufficient  circumeiau- 
ces  to  determine  it : 

1.  Where  there  are  certain  definite  and  ascertained  partieolais 
in  the  description,  the  addition  of  others  which  are  iudefim&e, 
unknown  or  false,  does  not  frustrate  the  conveyance,  but  it*>  is  to 
be  construed  by  the  first  mentioned  particulars. 

2.  When  permanent  and  visible  or  ascertained  boundUries  or 
monuments  are  inconsistent  with  the  measurement,  either  of 
lines,  angles  or  suifaces,  the  boundaries  or  monuments  are  para- 
mount. 

3.  Between  different  measurements  which  are  ineoHsisteut 
with  each  other,  that  of  angles  is  paramount  to  that  oft  aaitfaces, 
and  that  of  lines  paramount  to  both. 

a  road,  or  stream  of  water  not  navigable,  is  tho 
boundary ,^tcS^i^§;Jt4^f  the  grantor  to  the  middle  of  the  road  or 
the  thread  of  the  streatt^M^ycluded  in  the  conveyance-,  except  i 
where  the  road  or  bed  of  the  streaIIMi4ii]j^nder  another  title. . 

5.  W^hen  tide  water  is  the  boundary,  thenSfNl^^j^g^gtaQtM' 
to  low  water  mark  are  included  in  the  couveyanc». 

6.  When  the  description  refers  to  a  map  and  that  reference  is 
inconsistent  with  other  particnlirs,  it  controls  them  if  it  appear 
that  the  parties  acted  with  reference  to  the  map ;  otherwise  the 
map  is  subordinate  to  other  definite  and  ascertained  particulars. 

N.  Y.  C.  C.  P.  §  1862;  Or.  C.  C.  P.  §  815. 

10  Cat.  539:  Ferris  v.  Couver,  24  Cal.  435 :  25  Cal.  296L4m;  ?»  Cal.  386; 
30  Cal.  46S ;  :H  Cal.  334 ;  36  Cal.  122.  606 ;  37  Cal.  432.     Vide  §  1860. 

Subdivision  1.— 27  Cal.  57 ;  34  Cal.  6J4. 

8uhd;vi8ron  2.-10  Cal.  589:  22  Cal.  496;  25  Cal.  296;  26 Cal.  615;  28  Cat. 
17^29  Cal.  3i5;  32  Cal.  219;  34  Cal.  334. 

C.  €.  P.— 56« 
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SabdlTision  4.-22  Cal.  484 ;  25  Cal.  128. 

Subdivision  6.-10  Cal.  589 ;  24  CaL  43S. 

^  J8078.    An  offer  of  compromiBe  is  not  an  admunon  that  anj* 
thing  is  doe. 
K.  T.  C.  C.  F.  f  10B;  see  Or.  0.  O.  P.  I  Ml 

^  9079.  In  an  action  for  divorce  on  the  groimd  of  adoltery, 
a  confession  of  adoltery,  whether  in  or  oot  of  the  pleadiogS)  ia 
not  of  itself  sufficient  to  justify  ajadgment  of  diTorca. 

K. T. 0. 0. P.  S 18M;  Or. O.  O.P. IM^ 
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CHAPTER  ir. 

PROCEEDINGS  TO  PERPETUATE  TESTDCONT. 

8>crrroir  9083.  Evidence  may  be  perpetuated. 

2^.  Manner  of  application  for  order. 

2065  KoticeoftimeandplacetobegiTen. 

2086.  Manner  of  taking  the  deposition. 

2087.  Deposition  to  be  filed. 

2088.  When  the  eridence  may  be  prodnoed. 
2069.  Effect  of  the  deposition. 

§  a088.  (^  437.)  The  testimony  of  a  witneM  may  be  taken 
and  perpetoated  as  provided  in  this  chapter. 

Stat  1851, 120 ;  Stat.  1859, 2i&,  inserted,  **  or  witnesses.* 
Or.  CO.  P.S848. 

^084^     ($  438.)    The  applicant  most  prodace^to  a  district 
jadgeSfiT  to  a  oonnty  judge,  an  affidavit  stating — 

1.  Am  the  applicant  expects  to  be  a  party  to  an  action  in  a, 
eoort  of  tfflWgtate,  and  in  each  case,  the  names  of  the  persons 
whom  he  ezpe^8  will  be  adverse  parties ;  or, 

2.  That  the  p|Dpf  of  some  fact  is  necessary  to  perfect  the 
title  to  property  in  wl^h  he  is  interested,  or  to  establish  mar- 
riage, descent,  heirshipSfir  any  other  matter  which  may  here- 
after become  material  to  esl^liBh,  though  no  snit  may  at  the  time 
be  anticipated,  or  if  anticipat^^he  may  not  know  the  pardes  to 
flach  suit ;  and^ 

3.  The  name  of  the  witness  to  S8^examined,  his  place  of  resi- 
dence, and  a  general  outline  of  the  facl^xpeeted  to  be  proved. 
The  judge  to  whom  such  petition  is  preli|nted,  must  make  an 
order  allowing  the  examination  and  prescriuW^the  notice  to  be 
given,  which  notice,  if  parties  are  known  and  reside  in  this  state, 
must  be  personally  served  on  them,  and  if  umlnpwn,  such 
notice  must  be  served  on  the  clerk  of  the  county\|here  the 
property  to  be  affected  by  such  evidence  is  situated,  and  ateptice 
thereof  published  in  some  newspaper  to  be  designated  b^|^e 
judge  making  the  order. 

Stat.  1859, 219,  substantially  the  same,  insertinjr  **  a  petition  veilfled  by 
the  oath  of  the  applicant,"  instead  of  "  affidavit^ 
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Stat  1851,  lao.  read :  "  The  applicant  aball  produce  to  a  district  Judge, 
or  to  a  county  judge,  an  affidavit  stating— 

1.  That  the  applicant  expects  to  he  a  party"  to  an  action,  in  a  court  in 
this  state 

2.  That  the  testimony  of  a  witness  residing  in  this  state,  whose  fijaee 
of  residcsKo  Is  stated,  is  necessary  to  the  prosecution  or  dciiense  of  such 
action;  and  generally  the  facts  expected  to  l>e  proved. 

Z.  Til  at  the  party  named  who  is  expected  to  be  adverse  to  the  sppll' 
cant,  resides  oris  ai.  the  time  in  this  state.  The  judge  may,  thereupon* 
in  his  discrolion,  malce  an  order  allowing  the  examination,  and  prescrii}- 
ing  how  long  before  the  cxaminatiou  the  order  and  notice  of  the  time  and 
place  thereof  shAll  be  served." 

a085.  ($  439.)  Upon  proof  of  service  of  the  notice,  the 
per^  before  whom  the  depoeitions  are  ordered  to  be  taken 
must^^ceed  to  take  the  depositions  of  the  witnessefl  named  in 
tbe  peti^n  upon  the  facts  therein  set  forth,  and  the  taking  of 
the  same  i\^y  be  coutinaed,  from  time  to  time,  in  tbe  discretion 
of  sach  pen 

Stat.  1859,  2I9>Mibstantially  the  same,  inserting  "Judge"  Inatead  of 
*^  the  person  "  anoV*  such  person." 

Stat.  1851 ,  120.  rcacu  *^  Upon  proof  of  personal  service  upon  the  person 
who  is  expected  to  l)e\^he  ad  verse  party  of  the  order,  copy  of  theaflDdavit, 
and  of  a  notice  ths^t  the  <;xamtnatlon  wlU  he  taken  bofbre  a  district  Judge^ 
or  county  iudgo  <  f  tbe  Ov  uniy  wherein  tlie  witness  resides,  or  may  be  at 
,«  specifled  time  and  placx' ;  sach  Judge  may  take  the  deposition  of  the 
witness,  and  the  examinativn  may,  if  necessary,  be  adjourned  trom  tim» 
to  Ume.*'  ^ 

^  aoso.  (^  440.)  Tbe  e.^miaatiou  most  be  by  qaeation  and 
answer,  and  if  the  testimo»y\^o  he  taken  in  another  state,  ii 
must  be  taken  upon  iiiterrogatoi^g  idtied  in  the  same  manner 
as  in  cases  of  depositions y  nnless^ie  parties  otherwise  agree. 
The  deposition,  when  completed,  mn^  be  carefally  read  to,  and 
subscribed  by,  the  witness,  then  certin^  by  the  judge,  and  im- 
mediately thereafter  filed  in  the  office  0I^^6  clerk  of  the  county 
where  it  was  taken,  together  with  tbe  ordlkfor  tbe  examioafcion 
of  i/ie  witness,  tbe  affidavit  on  whieh  the  saiBb  was  granted,  and 
the  affidavit  of  service  of  tbe  affidavit,  order  a^notice. 

N.  T.  C.  C.  P.  S 1868;  see  Or.  C.  C.  P.  1 89L 

ats  1. 1859, 219,  read :  "  TaXen '  *  Instead  of  **  completedll|:  also  inserted 
the  words,  ••oflhe  district  court"  between  "clerk"  and  "ofwie  county;" 
also  tliQ  words,  "the  petition  on  which  the  same  was  granw(l,  and  toe 
proof  of  ecrvico  of  notice,"  instead  of  the  last  clause  l>eginningWith  "  the 
affidavit  on  which,"  and  omitted  words  In  italics. 

Stat.  1861, 120,  omitted  italicized  words. 

$  2087.  (^  441.)  The  affiduvito  filed  with  the  deposUT^, 
or  a  certified  copy  thereof,  are  primary  evidence  of  the 
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Btated  therein,  to  show  compliance  with  the  proyisions  of  this 
chapter. 

N.  T.  C.  C.  P.  S  1869;  Or.  C.  a  P.  S  862. 

Stat.  1851, 121. 

Stat.  1859, 219,  inserted  **or  other  proof "  after  **afndarits;  "  also  omlt- 
tea  the  la«t  clause;  '*  also  read  *'prima/aeie  "  instead  of  " primary." 

^^088.  (^  442.)  If  a  trial  be  had  between  the  parties 
namednKjjepetition  as  parties  expectant,  or  their  successors  in 
interest,  or  be^^iBQen  any  parties  wherein  it  may  be  material  to 
establish  the  fact^l4^ch  sach  depositions  prove,  or  tend  to 
prove,  npon  proof  of  theOT^^hor  insanity  of  the  witnesses  or  of 
their  inability  to  attend  the  tri7N|^reason  of  age,  sickness  or 
settled  infirmity,  the  depositions  or  ce^Sj^fd  copies  thereof  may 
be  used  by  either  party,  subject  to  all  legl!S^]vjectious ;  bat  if 
tiie  parties  attend  at  the  examination,  no  objectioi^^he  form  of 
an  interrogatory  can  be  made  at  the  trial,  unless  thes^^^^as 
stated  at  the  examination.  ^^ 

N.  Y.  C.  C.  P.  §  1870 ;  see  Or.  C.  C.  P.  §  853.    Stat.  1859, 219. 

Stat.  1861,  121,  read:  "Affidavit"  instead  of  "petition,"  and  otnltted 
the  words,  if' or  Iretween  any  parties  wlierein  it  mar  be  material  to 
establisb.  the  facts  whieh  saoti  depositions  prove  or  tend  to  prove." 

^  S089.  The  deposition  so  taken  and  read  in  evidence  has 
the  same  effect  as  the  oral  testimony  of  the  witness,  and  no 
other,  and  every  objection  to  the  witness  or  to  the  relevancy  of 
any  question  put  to  him,  or  of  any  answer  given  by  him,  may  b« 
made  in  the  same  manner  as  if  he  were  examined  orally  at  tlM 
trial. 

K.  T.  G.  C.  P.  S 18T1 ;  tee  Or^^iUO.  P*  S  854. 
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CHAPTER  in. 

ADMINISTRATION  OF  OATHS  AND  APFIBMATIONg. 

Sbotioit  2008.   Jndloial  and  certain  officers  authorized  to  adminli- 
ter  oaths. 
2094.   Form  of  ordinary  oath  to  a  witness. 

2005.  Form  may  be  varied  to  suit  witness'  beliefl 

2006.  Same. 

2097.    Anj  person  who  prefers  it  may  declare  or  affirm. 

$  9093.  ($  443.)  Every  coait,  every  jadge  or  clerk  of  any 
court,  every  jastice  and  every  notary  public,  and  every  officer  or 
person  anthorized  to  take  testimony  in  any  action  or  proceeding, 
or  to  decide  npon  evidence,  has  power  to  administer  oaths  or 
affirmations. 

JBT. T.  C.  C.  P.  S  1672;  Or.  C.  C.  P.  S 8S6. 

Stat.  1851, 121,  inserted  the  words,  *'  of  this  state  "  alter  "  eoart;  **  also 


"of  the  peace"  after  ** Jastice:'*  also  "In any  proceeding"  after  "evi- 
dence ; "  omitted  "  or  person ;  **  abo  "  in  any  action  or  proceeding." 


^^^Qg^An  oath  is  nsoally  administered  as  follows;  The 
person  wh^VNici^^zpressing  his  assent,  when  addressed  iu  the 
following  form :  ''xo^I^amigrjin  the  presence  of  the  ever- 
lasting  Ood,  that  the  eyidenceyot^rtMl^jve  in  this  issue  (or 

matter)  pending  between and --/sBSt^li^betnith, 

the  whole  truth  and  nothing  but  the  tmib,  bo  help  yo^Mi«; 

Bee  N.  T.  C.  C.  P.  f  1873, 1874 ;  and  Or.  0.  0.  P.  S  8B7. 

J  9095.  Whenever  the  court  before  which  a  person  is  offered 
as  a  witness  is  satisfied  that  he  has  a  peculiar  mode  of  swearing, 
connected  with,  or  in  addition  to  the  usual  form  of  administration, 
which,  in  his  opinion,  is  more  solemn  or  oUigatoiy,  the  eomrt 
may  in  its  discretion,  adopt  that  mode. 

K.  T.  C.  C.  P.  %  1875:  Or.  C.  C.  P.  S  858. 

\  9096.    ({  444.)    When  a  person  is  sworn  who  believes  in 
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any  other  than  the  christian  religion,  be  may  be  sworn  according 
to  the  peculiar  ceremonies  of  his  religion,  if  there  be  any  sach. 

TS.  T.  C.  C.  P.  1 1876;  Or.  C.  C.  P.  %  850. 
Stat  1899, 219. 

^  9097.  (^  445.)  Jkny  person  who  desires  it  may,  at  his  op- 
tion, instead  of  taking  an  oath,  make  bis  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  following  form  : 
'<  Yon  do  solemnly  affirm  (or  declare)  that,"  etc.,  as  in  section 
two  thousand  and  ninety-fonr* 


N.  T.  C.  C.  P.  §  1877 ;  Or.  C.  C.P,  f 

Stat  1851, 121,  read :  **  Any  witness  who  desires  it,  may  at  his  option, 
Instead  of  taking  an  oath,  make  his  solemn  adflrmation  or  declaration,  by 
assenting  when  addressed,  in  the  following  fonn:  **Tou  do  solemnly 
affirm,  that  the  evidence  you  shall  give  in  this  issue,  (or  matter)  pending 

between and ,  shall  be  the  tmth,  the  whole  truth,  and 

nothing  but  the  truth."  Assent  to  this  affirmation  shall  be  made  by  the 
answer,  **  I  do."  A  ftlse  affirmation  or  declaration  shall  be  deemed  per- 
Jiuy,  equally  with  a  lUse  oath." 


V. 
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CHAPTER  IV. 

GENERAL   PROVISIONS. 

Seotiov  1!tOL    Questions  of  fact  to  be  decided  by  tbejiiiy,  and  the 
evidence  addressed  to  them. 
2102.    Questions  of  law  addressed  to  the  conrt. 
2108.    Questions  of  fact  by  court  or  referees. 

dl  oneBtioDS  of  fact,  other  than  those  mentioned  in 
llie  next  8ectioii7ar^?^%»*iJiiailJgdby  the  jury,  and  all  evidence 
thereon  addressed  to  them,  exc^ptwuSS^MnMyHj^royided  by 
lias  code. 

K.  Y.  C.  C.  P.  §  187a 

4  CiA.  2G0:  9  Cal.  565;  IftOid.  S7«;  32'Cal.  2Mr  M  Cal.  663;  40  C!«l. 278. 

Vide  U  603. 2061. 

^  S102.  All  questions  of  law,  including  the  udmissibility  of 
testimony,  tbe  facts  preliminary  to  such  admission,  and  the  con- 
struction of  statutes  and  other  writings,  and  other  rules  of  evi- 
dence, are  to  bo  decided  by  the  coart,  and  all  discnssionB  of  law 
addressed  to  it.  Whenever  tbo  knowledge  of  the  court  is,  by  this 
code,  made  evidence  of  a  fnct,  the  conrt  is  to  declare  sooh 
knowledge  to  tbe  jury,  who  are  bound  to  accept  it. 

N.  Y.  C.  C.  P.  §  18S0. 

6  Cal.  119 ;  15  Cal.  27, 361 ;  24  Cal.  268;  80  Cal.  548. 

^  2103.  The  provisions  contained  in  this  part  of  the  code 
respecting  the  evidence  on  atrial  before  a  jury,  are  equally  ap- 
plicable on  the  trial  of  a  question  of  ffiet  before  a  court,  referee, 
or  other  officer. 

N.  Y.  C.  C.  P.  S 1881. 
Approved  Uttrob  li.  i87S 

See  new  $  2104  in  appendix. 
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action  not  to  abate  by  death  or  other  disability,  §  383. 

action  not  to  abate  by  transfer,  383. 

of  nuisance,  action  for,  731. 
Abskncb  at  trial  waives  jury,  631 . 

from  state,  effect  on  statute  of  lixxiltations,  351. 

of  evidence,  ground  for  continuance,  Bd5. 
ABBBirrBE. 

defendant,  attorney  may  be  appointed  for,  412. 

appointment  for  in  probate  proceedings,  1718. ' 
Abstraci,  in  partition  sui  s,  800. 

costs  for,  when  aQowed.  799. 

to  be  verified,  800. 

ACOZDKNT. 

a  ground  for  new  trial,  667. 

AOOOUKT. 

copy  of,  may  be  demanded,  454. 

how  stated  in  pleadings,  464. 

items  of,  need  nut  be  pleaded,  454. 

further  account  may  be  ordered,  454. 

to  be  rendered  by  surviving  partner,  1585. 

to  be  rendered  by  special  administrator,  1417. 

to  be  rendered  by  persons  trusted  wi  h  estate,  1461. 

order  to,  may  issue  against  public  administrator,  1735t 

of  joint  guardian  may  be  allowed,  1775. 

of  public  administrator,  when  to  be  made,  1739. 

ACOOUNTIMQ  AND  SKXTLEMENTS. 

action  for,  for  rents  pending  redemption,  707. 

by  executors  and  administrators.    See  ExscuTOBS  ija>  Asmzn- 

ISTRATOBS. 

Act.    (See  Code  of  odtil  pboujbdukjs.) 

AOTZON. 

definition  of,  15. 

one  form  of,  only,  307. 

does  not  abate  by  death,  etc.,  383. 

are  of  two  kinds,  17. 

against  hiisband  and  wife,  when  wife  may  defend  alone,  871. 

against  joint  debtors,  989-994. 

against  steamers,  boats  and  vessels,  813-827. 

against  sheriff  for  official  acts,  1055. 

against  sureties  on  arrest  and  bail,  490 

against  two  or  more,  proceedings  thereon,  4U 

between  husband  and  wife,  370. 

by  assignee,  367, 368. 
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Axitiou  by  executors  and  admlnlstratoni,  61  1682,  1683,  168^  1687, 
1688, 1590. 
by  father  or  mother,  for  injury  or  death  of  child,  376. 
by  father  or  mother,  for  seduction  of  daughter,  376. 
by  guardian,  for  injury  or  death  of  ward,  376. 
by  guardian,  for  seduction  of  ward,  376. 
by  guardian,  for  proper  y  of  ward,  1769, 
by  purchaser,  at  sheriff's  sale  af cer  eyiction,  708. 
by  representative,  for  death  of  person,  377. 
by  state,  U6. 

by  surety,  to  compel  satisfaction  of  a  debt,  1060. 
by  unmarried  female,  for  seduction,  374. 
consolidation,  in  proceedings  for  condemnatioa  of  land,  1243. 
causes  of,  which  may  be  united,  427. 
oontinuanco  in  case  of  deatii.  etc.,  383. 
costs,  when  allowed  in,  1022*1039. 
costs,  when  several  actions  are  united,  1023. 
definition  of,  15. 
depositions  in,  2020,  2021. 

for  condemnation  of  lands,  proceedings  in.  1243*  1258. 
for  damagei^  against  defaulting  witness,  1992. 
for  damages  for  u«>urpation  of  office  or  frandUae,  807. 
for  death  or  injury,  who  may  sue,  376,  377. 
for  delivery  of  personal  property,  609-521. 
for  foreclosure,  form  of,  726^728. 
for  foreclosure  of  llenH,  1191-1199. 
for  libel  and  slander,  460. 
for  liens  may  be  consolidated,  1196. 
for  nuisance,  731. 

for  partition  of  real  property,  752-797. 
for  recovery  of  estate  sold  by  guardian,  I806u 
for  recovery  of  real  property,  7*0. 
for  conversion  by  adminlBtrator,  1683. 
for  seduction,  who  may  sue,  374,  376. 
for  trespass,  733. 

for  trespass  by  administrator,  1683. 
for  ursurpation  of  office  or  £ranchi8e,.S03«809. 
for  waste,  732. 

for  waste  by  administrator,  1583. 

includes  special  proceedings,  363.  » 

how  commenced,  405. 
how  commenced  in  justices'  courts,  839. 
limitation  of  action  on  guardians'  bond,  1806. 
limitation  of,  for  recovery  of  estate  sold,  1806. 
limitation  of  actions,  312-362. 
limitation  of,  how  affected  by  code,  7. 
limitation  of,  on  preferred  claim  for  wage8r-1906. 
may  be  dismissed,  681, 1037. 
may  be  consolidated,  1048. 
may  be  continued,  696,774  874-876. 

may  be  retried  on  failure  of  verdict  or  dlsohargo  of  jury,  616. 
may  be  prosecuted  by  receiver,  668. 
may  be  prosecuted  in  Spanish,  where,  1066. 
may  proceed  after  jud^ent  against  one  of  seyeEsI  defendants, 

679. 
on  undertaking  on  attachment,  662.. 
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Action  on  undertaking  on  claini  and  delivery,  8  621. 
on  undertaking  after  dismissal,  581. 
on  Bubmission  to  arbitration  revoked,  1290. 
on  bond  of  administrator,  may  be  brought  by  co.adniinistra> 

tor,  1686. 
on  bond  of  goardian,  1804. 
parties  in,  how  designated,  308. 
parties  to,  367-387. 

pendency  of— notice,  when  given,  409,  766. 
pendency  of  another,  ground  for  demurrer,  490 
pending,  when  deemed,  1049. 
personal  may  be  had  for  lien  of  labor,,etc.,  1197. 
place  of  trial  of,  392-400. 
place  of  trial  in  justices'  courts,  832. 
place  of  triaL  change  of,  397-400. 
place  changed  in  justices'  courts,  832-838. 
questions  of  fact  not  in  issue,  how  tried,  809. 
register  of,  to  be  kept  by  clerk,  1052. 
state  not  required  to  give  bonds  in,  1058. 
successive  actions  on  same  contract,  1047. 
testimony,  when  to  be  taken  by  clerk,  1061. 
time  of  commencement  of,  312-362. 
to  be  prosecuted  by  real  party  in  interest,  367. 
to  compel  an  accounting  for  rents  and  profits  pending  re- 
demption, 7u7. 
to  determine  adverse  claims  to  real  property,  738-748. 
to  determine  adverse  claims,  1060. 
to  foreclose  a  mortgage,  726-728. 
to  quiet  title,  738. 
to  redeem  from  judicial  sale,  346. 
when  dismissed  and  nonsuit  granted,  681. 
who  may  appear  in,  in  justices'  courts,  842^ 
Acnoirs,  in  justices'  courts, 
appearance  in,  842. 
arrest  of  defendant  in,  861-866. 
attachment,  when  may  issue,  866-869. 
claim  and  delivery,  proceedings  in,  870. 
how  commenced,  839-860. 
pleadings  in,  861-859. 
pUce  of  trial,  832-838. 
place  of  trial,  change  of,  833. 
proceedings  after  change  of  venue,  636. 
provisions  of  code  applicable,  926. 

AOTB  of  foreign  executive,  as  evidence,  1918.V 

of  municipal  corporation  as  evidence,  1918* 

or  declaration  of  party,  as  evidence,  1870. 
A.  D.  term  defined,  8. 

Apjottbzihxmt. 

for  term  for  absence  of  Judge,  139. 

for  term  discharges  jory,  617. 

of  district  court,  when,  77. 

in  absence  of  jury,  from  time  to  time,  617. 

of  supreme  court,  46. 

testimony  may  be  taken  by  depositioB  on,  69G. 

to  non*judicial  day,  ^iSect  of,  135. 
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Administration. 

of  estate,  to  whom  granted,  |  1366. 

who  diequalilied,  1369. 

when  muy  be  snmmaiy.  1469. 

of  oaths  and  affirmations,  2093-2097. 

ADBaNIBTBATOR. 

costs  in  actions  by  or  against,  1031 
may  buu  ulouo  iu  his  legal  capacity,  369. 
may  sue  for  death  or  injuiT*  of  person,  877. 
may  be  excused  from  giving  bond  on  appeal,  940. 
to  render  account  to  probate  court,  97. 
powers  of,  may  be  suspended,  167. 

Sec  EXECUTOS  AND  ADMZNI8XBATQ3&B,  SpBCIAI*  AttMnw- 

TilAXOBb. 
▲DaCISSION. 

by  failure  to  verify  answer,  446. 

of  fact,  to  avoid  postponement,  695. 

of  geuuinenebs  cf  iustrum<.nt  by  faUnie  tOTerifyKQawQr,447. 

of  genuineness  of  instrument  by  plaintiff,  448. 

of  service  ot  simunons,  416. 

when  (genuineness  of  instrument  not  admitted,  449. 
Adverse  claim. 

to  real  p  operty,  action  to  determine,  798. 

to  personal  property,  action  to  determine,  lOfiO. 
Adverse  party. 

on. appeal,  who  is,  988. 

in  intervention,  383. 

when  notified  to  produce  written  inBtmment*  1938. 
Adverse  possession. 

by  actual  occupation,  326. 

occupation  under  written  instrmnent*  when  aeemed,  .8M. 

to  legal  title,. must  be  Bhown,  828. 

what  constitutes,  325. 
Affidavits. 

definition  of,  2003. 

may  be  used  for  what,  2009. 

before  whom  to  be  taken,  2012. 

b3forc  whom  taken  within  United  States,  2018. 

beiorc  whom  taken  in  foreign  country  or  state,  9014. 

certificate  required  to  foreign  afflda\rit,  2016. 

for  arrest  of  judgment  debtor,  715. 

for  attachment,  what  to  state,  538. 

for  attachment  against  steamer,  boat  or'yoMei,  817.. 

for  a  contempt,  1211. 

lor  an  injimction,  527. 

for  judgmcnt'by  confession,  1138. 

for  mandate,  requisites  of,  1087. 

for  prohibition,  1103. 

for  order  to  allow  amendment,  473. 

for  order  of  arrest,  481. 

for  order  of  arrest  in  justices'  court,  862 

for  order  to  examine  imprisoned  witness^  1996 

for  postponement  of  action,  595. 

for  postponement  in  justices'  courts,  876. 

for  publication  of  summons,  412. 

for  publication  in  petition  salts,  757. 
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Aflldavits  for  reviev,  ^hen  and  by  whom  mude,  §  1069. 

for  submitting  controverRy  without  action,  1138. 

in  proceedings  to  content  election,  1116. 

in  proceedings  to  contest  administrator's  bond.  1394. 

in  proceedings  against  joint  debtors,  991. 

in  proceedings  to  try  right  of  office,  804. 

in  proceedings  to  perpctnate  testimony,  2084. 

in  replevin  where  delivery  is  claimed,  510. 

may  be  taken  by  judicial  officers,  179. 

of  concealment  or  materiality  of  witness,  1968. 

ot  costs  and  disbursements,  1033. 

of  justification  of  bail,  495. 

of  mariners'  claim  of  wsges,  826. 

of  notice,  of  fllii.g  award,  1286. 

of  plaintiff  den\ing  execution  of  instrument.  4481 

of  property  due  judgment  debtor,  717. 

of  sole  trader,  1818. 

of  service  and  mailing  of  notices,  1306. 

of  return  of  Kummon^i,  410. 

of  service  of  summons,  416. 

of  sureties  on  bonds,  1057. 

of  publication,  what  to  specify,  201f 

of  publication,  where  filed,  2ull. 

of  title  to  property  claimed  by  third  pa^ty,  619. 

of  witness  for  exoneration  from  contempt,  2069. 

on  application  for  writ  of  review,  1069. 

on  application  for  injunction,  626. 

on  application  to  perpetuate  testimony,  2084. 

on  clidm  and  delivery,  610. 

on  motion  for  continuance,  696. 

on  motion  to  dissolve  injunction,  632. 

on  motion  for  a  new  trial,  when  to  be  filed  and  served,  658* 

on  objections  to  appointment  of  referee,  042. 

on  submission  of  controversy,  1138. 

service  of  copy,  in  arrest,  484. 

service  of,  in  replevin,  612. 

service  of,  in  injunction,  527. 

to  accompany  summons  against  judgment  debtor,  991. 

to  be  filed  by  sheriff  in  replevin,  520. 

to  bill  of  costs,  1033. 

to  compel  judgment  debtor  to  answer,  716. 

to  complaint  for  Injuuotion,  627. 

to  copy  (.  f  assignment  to  redemptioner,  705. 

to  discharge  attachment,  557. 

to  dissolve  injunction,  532. 

to  oppose  discharge  of  attachment,  667. 

to  oppose  dissolution  of  injunction,  632. 

to  petition  to  obtain  further  security  from  administrfttor,  1397. 

to  show  mi.'jconduct  of  jury,  667. 

to  vacate  order  of  arrest,  603. 

verifying  pleadings,  446. 

when  affiant  is  non-resident,  446. 

when  affiant  is  a  corporation,  446. 

when  state  is  a  party,  not  required,  446. 

when  valid  though  defective,  1046. 
Atfxbmatton,  equivalent  to  oath,  2097. 
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Ageht,  appointment  of,  to  take  property  ondifltribntion,  t  1091. 

to  fuinisb  bond  in  such  case,  1692. 
liability  o^  on  boitds,  1696. 
to  reuder  annual  account  to  probate  court,  lOOA. 
declarations  of,  1870. 
Alien. 

effect  of  alienage  on  limitation  of  actions,  864. 

AUENATION. 

after  suit  commenced,  effect  of  in  partition,  763. 
Allegations. 

affirmative,  by  whom  must  be  proved,  1869. 

denialR  of,  how  made,  437. 

in  auRwer  deemed  controverted,  462. 

in  complaint  tor  injunction,  what  essential,  629. 
'   in  pleadings  against  joint  debtors,  993. 

irrelevant  to  be  stricken  out,  463. 

material,  what  are,  463. , 

material  only  need  be  proved,  1867. 

to  be  liberally  construed,  452. 

when  deemed  admitted,  462. 

when  deemed  controverted,  462. 

who  to  adduce  proof  of,  1981. 
Allowance. 

for  support  of  family  of  deoedentt  1464. 

how  to  be  paid,  1467. 
AMBXGurrT. 

as  a  ground  for  demurrer,  480. 
Amendments. 

after  demurrer  filed,  472. 

by  adding  or  striking  out  party,  47S« 

by  correcting  name  of  party,  478. 

must  be  filed  and  served,  432. 

of  course,  472. 

of  process,  128. 

terms  may  be  imposed,  473. 

to  complaint,  when  allowed,  464. 

to  complaint,  how  served^  430. 

to  pleadings  or  proceedings  gen6n]]y,'473. 

to  pleadings  in  justices'  courts,  869. 

upon  affidavit  and  notice,  473. 
Amicable  actions,  1138-1140. 

another  action  pending  ground  for  demTiner,430« 
Answer,  as  a  pleading,  422 

amendment,  when  allowed,  464-472. 

by  whom  verified,  and  form  of  verification,  446. 

copy  of  instrument  in,  effect  of  pleading,  448. 

cross-demands  in,  439. 

eonnter  claim  in,  438. 

defenses  in  must  be  separately  stated,  440. 

effect  of,  omission  to  set  up  counter  claim  la,  860. 

in  eafles  for  contempt,  1217. 

in  libel  and  slander  soita,  461. 

in  partition  suits,  768. 

in  actions  to  quiet  title,  739. 

in  actions  against  steamboats  and  vessels.  881. 

inelevant  or  redundant  matter  in,  468. 


Answer  in  proceeding  rdatlve  to  eiclieatod  estates.  1 12Z1. 

issue  raised  by,  888.  -^  •     •* 

issue  of  fact  raised  by,  690. 

in  actions  in  justices'  coiurts,  855. 

Judgment  on  failure  to,  585. 

material  allegations,  what  are,  463. 

may  be  made  to  part  of  complaint,  UO, 

may  be  fUed  with  demurrer,  431. 

may  contain  several  defenses,  440. 

must  be  verified,  when,  446. 

of  joint  debtors,  after  judgment,  993y 

of  attorney  to  accusation,  296. 

on  intervention,  385. 

pleading  judgment,  456. 

pleading  conditions  precedent,  457. 

pleading  a  private  statute,  459. 

supplemental  defined,  464. 

time  to  file  may  be  granted,  473. 

to  application  for  mandate,  1089. 

to  amended  complaint,  432, 860. 

to  be  filed  on  demurrer  overruled,  472. 

to  complaint  on  written  instnunent,  447. 

to  mandamus,  108&-1094. 

what  to  contain,  437. 

want  of  verification,  what  admitSt  446. 

when  defendant  must  file,  407. 

when  contains  new  matter,  437. 
when  maylbe  stricken  out,  453. 
when  deemed  controverted,  462. 
who  need  not  verify,  446. 
Appeals  xs  general. 

costs  on,  how  claimed,  1034. 

dismissal,  when  and  when  not  allowed,  964. 

dismissal,  effect  of,  955. 

from  what  may  be  taken,  939. 

from  county  couriS,  how  and  when  taken,  989, 966. 

from  district  courts,  how  and  when  taken,  939.  963. 

from  probate  courts,  how  and  when  taken,  1713-1716  939 

from  order  granting  or  refusing  new  trial,  939  * 

from  judgment  on  case  submitted,  J 140. 

from  judgment  for  delivery  of  documents,  943 

from  judgment  for  executing  conveyance,  944  ' 

from  judgment  for  sale  or  delivery  of  real  property  945 

from  judgment,  papers  to  be  used  on,  950.  J» ''«'• 

from  order,  papers  to  be  used  on,  951. 

firom  o^er  granting  or  refusing  new  triid,  papers  to  De  used 

from  judgment,  what  may  be  reviewed,  956. 

how  taken,  940. 

judgments  and  orders  not  final  when  may  be  appealed  from.  936 

justification  of  sureties,  proceedings  thereon.  948.  "*™™»^^- 

notice,  time  for  cannot  be  extended,  1054. 

orders  outof  court  without  notice,  how  reviewed,  987. 

parties,  how  designated,  938. 

court,  959. 
papers  on,  how  certified,  963. 
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Appeals  in  general,  xemedial  powers  of  appellate  court  <m,  I  SSt. 

remittitur  to  be  certified  to  court  below,  958. 

stay  of  proceedings,  when  effected,  946. 

undertaking  on,  941. 

undertaking  to  stay  proceedings,  942. 

undertaking  may  be  in  one  or  several  instnunents,  947. 

undertaking  in  cases  not  specified,  949. 
Appeals  prom  county  coubtb. 

in  what  cases  may  be  taken,  966. 
Appeals  pbom  disteict  courts. 

in  what  cases  may  be  taken,  963. 

what  orders  appealable,  963. 
Appeals  from  probate  courts. 

costs  on,  1720. 

from  what  may  be  taken,  969. 

must  be  taken  within  sixty  days,  1716. 

provision  of  code  as  to  appeals  to  ai>ply,  1714. 

reversal,  effect  of  on  acts  of  administrator,  971. 

undertaking,  when  not  required,  970. 

what  orders  appealable,  969. 
Appeals  to  county  coubts. 

from  judgment  of  justices'  and  police  courts,  974b, 

statement  on,  976. 

statement,  when  not  necessary,  976. 

cases  to  be  transmitted,  977. 

undertaking,  justifii-ation  of  sureties,- 978. 

execution,  when  stayed,  979. 

review  on  appeal,  980. 

trial  on,  how  conducted,  980, 

judgment  on,  effect  of,  980. 
Appearance. 

by  demurrer  or  answer,  1014. 

failure  of,  waives  findings,  634 

failure  of,  waives  jury,  631. 

failure  of,  in  justices'  courts,  884. 

of  parties,  is  waiver  of  notice,  1306. 

voluntary,  waives  service  of  summonSr  416. 

waives  issuance  of  summons,  406. 

what  constitutes,  1014, 
Appellant-. 

must  file  undertaking,  941. 

executors  and  administrators,  when  need  not  file,  946. 

must  furnish  papers,  950. 

what  to  furnish,  on  appeal  from  order,  950. 

what  to  furnish,  on  order  for  new  trial,  952, 

who  is,  938. 
Appellate  jurisdiction, 

of  supreme  court,  44. 

of  county  court,  86. 
Appbaiser. 

may  be  appointed  at  chambers,  167. 

to  be  appointed  by  prob  >te  court,  97. 

who  are,  and  by  whom  appointed,  1444. 

to  bo  sworn,  1445. 

duty  of,  1445. 

appointment,  what  to  include,  1445. 
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Apprtfser,  inyentory  to  be  signed  by,  §  1449. 
of  after  discovered  property,  1451 
duty  of  a8  to  homestead,  1476. 
report  of,  on  homestead,  1477. 
report,  how  confirmed,  1478. 
reappointment,  when  made,  1479. 
duty  of,  as  to  common  property,  1483. 
new  appraisement,  when  to  be  made,  1484. 
appointment  of,  on  estate  of  word,  1773. 

AWBITBATION. 

what  may  be  submitted  to,  and  when,  1281. 
submiSBiou  to  be  in  writing,  1282. 
submission  entered  as  order  of  court,  1283. 
revocation  of,  1283. 
powers  of  arbit-  ators,  1284. 
majority  may  decide  question,  1285. 
arbitrators  musi  be  sworn,  1286. 
must  all  meet,  1053. 
award  must  be  iu  writing,  1286. 
judgment  on  award,  when  entered,  1286. 
award  vacated  in  certain  cases,  1287. 
court  may  modify  or  correct  awards,  1288. 
decision  on  motion  subject  to  appeal,  1289. 
judgment,  when  not  su;jject  to  appeal,  1289. 
if  submission  to,  is  revoked,  measure  of  damages,  1290. 
Aboument. 

case  reserved  for,  when  to  be  brought  ap.-BeS. 

ABEEST  AMD  BAIL. 

aflftdavit  for  order  of,  481. 

affidavit  in  justices'  courts   862. 

arrest,  how  made,  485. 

bail,  allowance  of,  496. 

bail,  allowance  of  on  arrest  for-contelnpt,  1215. 

bail,  how  given,  487. 

bail  may  be  reduced,  50*. 

bail,  liability  of.  490. 

bail,  substituted  for  deposit,  499. 

custodian  of  will  when  subject  to,  130i 

dei>OBit  to  secure  discharge,  497, 

deiwsit,  when  to  bo  refunded,  noo. 

deposit  to  be  paid  into  court,  498. 

discharge,  how  effected,  486. 

execution  in  action  on,  what  to  state,  682. 

exoneration  of  bail  by  death,  491. 

exoneration  by  re-arrest,  488. 

for  refusal  to  obey  citation  in  probate  court,  146C. 

for  refusal  of  administrator  to  answer  on  oath,  1440 

for  forcible  entry,  when  made,  1168. 

for  contemi)t,  arrest  when,  1214. 

In  what  cases  arrest  may  be  made,  479. 

in  probate  court  for  embezzlement  of  estate,  1460. 

in  justices'  courts,  proceedings  on,  803*865. 

justification  of  bail,  495. 

liability  of  officer  for  arrest  of  witness,  when,  2069. 

notice  of  arrest  to  be  given  plaintiff  in  justices'  court,  864. 

notice  of  justification  of  bail,  493. 
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Arrest  and  bail,  no  arreet  to  be  made  except  nnder  «)de.  I  478. 
of  judgment  debtor,  715. 

li  Sr'«M^SitoMor^»l  to  Bubmtt  to  ox«ntortion. 

1734. 
order  of  arrest,  by  whom  made,  .480. 
order,  form  of,  and  return,  483. 
order,  what  to  require,  ^3. 
order,  may  be  vacited,  603,  504. 
order,  how  served,  484. 
of  witness  for  refusal  to  testify,  1994. 
of  witness,  when  void,  2068. 
proceedings  for,  injustices  court,  »o3. 
proceedings  against  sheriff,  for  escape,  602. 
qualifications  of  bail,  494. 
release  from,  exempts  from  re-arrest,  ii03« 
sheriff  liable  on  aA  escape,  501. 
surrender  of  defendant  by  bail,  489. 
usurper  of  oflftce  may  be  arrested,  804. 
undertaking  of  plaintiff;  482. 
ondertaking  of  defendant  for  release,  492. 
witness,  when  exonerated  from,  2067. 
witness,  when  entiUed  to  discharge  from,  2070. 

ASSAl  LT  AND  BATTERY.  ,       ^^„ 

jurisdiction  of  justices'  courts,  117. 
Assessment  of  value  of  property  condemned.  1248. 
AsBioNEK  may  sue,  368. 
Assignment. 

of  accounts,  etc.,  367. 

not  to  prejudice  right  to  set-ofi,  v»68. 

not  to  bar  counter  claim  in  answer,  439. 

rederaptioner  to  produce  copy  of,  705. 
Associates  may  be  sued  by  name  of  association,  386. 

Attachment.  .        *        ,  -c^ 

action  on  undertaking  for  release,  o52. 
administrator  subject  to,  for  not  obeying  citatiou.  1627. 
affidavit  on,  what  to  show,  588. 
affidavit  in  justices'  court,  866. 
affidavit,  for  discharge  of ,  557. 
applications  for  discharge  of,  556. 
against  steamqrg  and  vessels,  817-823. 
clSim  of  third  person,  trial  of  righis,  649* 
discharge  of,  for  irregularity,  556. 
defendant  may  be  examined  on  oath,  645. 
form  of,  and  requirements,  640 
garnishee  may  be  examined  on  oath,  545. 
in  what  cases  issued,  537. 
in  justices*  courts,  provisions  to  apply,  869. 
judgment,  how  satisfied,  550. 
judgment  for  defendant,  553. 
instructions  to  sheriff  in  writing,  643. 
liability  of  garnishee,  544. 
mav  be  taken  out  for  lien  of  labor,  etc.,  1197. 
memorandum  to  be  furnished  by  garnishee,  546. 
of  real  property  standing  in  defendant's  name,  643 
of  real  property  on  records  in  other  name,  642. 
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Atia^bmeni^  of  penonal  property,  I  5i2, 

of  stocks,  and  shares  of  stocks,  542. 

of  debits  and  credits,  642. 

of  credits  in  hands  of  third  party,  544. 

property  ordered  to  be  sold,  548. 

proceeds  of  property,  how  applied,  661.. 

released  upon  undertaking,  654. 

satisfaction  of  plaintiff's  claim,  560. 

several  writs  simultaneous,  640. 

sheriff  to  make  inventory,  546. 

sheriff  may  sell  perishable  property,  547. 

sheriff  may  collect  debts,  647. 

to  compel  attendance  of  administrator,  may  iesuOi  1440. 

time  and  manner  of  executing  writ,  642. 

to  bo  directed  to  sheriff,  540. 

undertaking,  effect  of,  539. 

undertaking  on,  release  of,  640,  555. 

undertaking  on,  against  ste  .mers,  818. 

what  wages  are  preferred  claims,  1206. 

when  to  issue  for  a  contempt,  1212. 

when,  and  what  cases  to  issue,  637. 

what  subject  to  attachment,  541,  542. 

when  sheriff  to  return  writ,  559. 

when  to  issue  against  steamers,  813-819. 

when  to  be  discharged,  555,  658. 

when  not  to  bo  discharged,  in  case  of  steamers,  825. 

writ,  to  whom  directed  f-om  justices'  court,  808. 
Attendance,  of  witnesses  may  be  compelled,  177. 

of  witnesses,  how  procured,  1985-1997. 
Attobnet. 

Accusation  against  must  be  in  writing,  290. 

accusation  must  be  verified,  291, 

acts  which  subject  him  to  contempt,  1209. 

admission  to  practice,  how  effected,  276. 

answer  to  accusation,  how  made,  294-296. 

appointment  by  court  for  absent  defendant,  413. 

appointment  for  non-resident,  413. 

appointment  for  absentees  in  probate,  1718. 

appointment  on  conte&t  of  probate  of  will,  1307. 

appearance  of.  sufficient  proof  of  notice,  1718. 

appearance  of,  on  day  of  trial,  293. 

cannot  be  appointed  receiver,  when,  ,566. 

certificate  of  admission  of,  to  county  and  district  Coiurts,  277. 

change  of,  in  actions,  284. 

citation,  to  answer  acccusation,  292. 

oomx)ensation  of,  1021. 

conviction  for  felony,  effect  of,  288. 

copy  of  amendments  to  be  served  on,  432. 

death  or  removal  of,  notice  required,  286. 

demurrer  of,  to  accusation,  295. 

exempt  from  jury  duty,  1^00. 

general  duties  of,  282. 

in  certain  cases  not  to  testify,  1881. 

judgment  against  on  accusation,  299. 

license  of,  276. 

sn&y  instruct  sheriff  what  to  attach,  "^ 
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Attorney,  may  require  slierlff  to  take  property  in  re^eriai  1 611. 

may  consent  to  waive  jury,  681. 

may  waive  finding  of  facts,  634. 

measure  and  mode  of  compensation,  1021. 

notice  of  change  of,  in  action,  285. 

oath  of,  on  admission,  278. 

of  other  state  how  admitted,  279. 

penalty  for  practicing  "without  license,  28l« 

privileged  communications  of,  1881. 

proceedings  for  removal  of,  287-299. 

qualifications  necessary  for  admission*  276. 

reference  on  accusation  against,  298. 

removal  and  suspension  of,  287. 

roll  of,  to  be  kept,  280. 

service  of  papers  on,  to  be  made,  1015. 

trial  of,  on  accusation  filed,  297. 

who  may  practice  in  justices'  courts,  842. 
Attoeney-genehal. 

duty  of  in  proceedings  for  escheated  estates,  1209. 

need  not  verify  pleading,  446. 

may  bringr  action  for  usurpation  of  office,  80SL 
AwABDs.    See  Abbitbation. 

Bail,  defendant  discharged  on  giving,  486. 

deposit  niade  instead  of,  497. 

in  contempts,  1215. 

justification  of,  493-495. 

may  be  given  by  defendant  on  arrest, 487. 

may  surrender  defendan  t,  488. 

may  arrest  defendant,  489. 

may  bo  exonerated,  491. 

may  be  examined  as  to  qualifications,  496. 

qualificationB  of,  494. 

substituting,  for  dcpostt.  499. 

to  be  given  by  usurper  of  office  or  franchise,  804. 

when  charged  on  undertaking,  489. 

when  finally  charged,  490. 

when  sheritt*  liable  as,  501. 
Bailiff  of  supreme  coubt,  how  appointed,  266. 

tenure  of  office,  266. 
Bid,  at  ad  Linistratiou  salo,  how  received,  154d. 

what  amount  to  bo  bid,  1550. 
Bidder,  refusal  to  pay  bid  at  sale. 

proi'fcedingB  against,  696. 

judgment  and  proceedings,  695. 
Bill  ok  items,  practice  on,  454. 
Bill  of  costs. 

verification  and  filing  of,  1033. 
Bill  of  exchange. 

notice  to  drawf rs  and  indorsers,  how  conBtmed,  X9U» 

assignment  of.  368. 

parties  joined  as  defendants,  381. 
Blakk,  in  process  in  justices'  courts  to  be  filled,  920. 
Boats,  liability  of.  liens  for,  813. 

damages  not  otherwise  provided  for,  814. 

complaint,  what  to  designate,  815. 
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Boats,  smumons,  how  eenred,  8  8t8« 

attachment  may  issue,  817. 

issuance  of  writ,  818. 

-writ,  how  directed,  819. 

release  of  writ,  819. 

execution  of  writ,  820. 

appearance  and  defence,  821. 

proceedings,  how  conducted,  823. 

discharge  of  attachment,  terms  of,  828. 

sale  under  judgment,  824. 

proceeds,  how  disposed  of,  824. 

claims  for  wages  preferred,  825. 

claims,  how  enforced,  826. 

<daims,  how  proved,  826. 

notice  of  sale,  827. 
BosD  of  administrator  form  and  requisites  of,  ISSt. 

separate  bonds  irequired,  1391. 

not  void  on  first  recovery,  1392. 

sureties  must  Justify,  1393. 

when  may  be  dispensed  with,  1396. 

of  administrator,  with  will  annexed.  1426. 

of  purchaser  at  ^administrator's  sale,  when  required,  1587. 

action  on  administrator's  bond,  1586. 

to  executors  b}  distributees  of  estate,  1661. 

suit  upon  distnbuteea'  bond,  1662. 

of  agent  appointed  for  absent  distributees,  1692. 

of  public  administrator  on  special  letters,  1727. 

of  guardian,  conditions  of,  1754. 

of  testamentary  .guardian,  1758. 

of  guardian  on  sale  of  property,  1788. 

new  bond  of  guardian,  when  required,  1803. 

must  be  filed,  action  on,  1804. 

provisions  of  code  to  apply  to,  1809. 
Books  containing  laws  presum  d  to  be  correct..  1900* 

of  science,  art  &c.,  as  evidence,  1936. 

of  records  of  wills  to  be  kept,  1318. 

judgment  book  to  be  kept,  668. 

Judgment  to  bo  entered  in  amicable  actions  1130. 

inspection  may  be  ordered  and  copy  given,  1000. 
Breach  of  peace,  jurisdiction  in  actions  for,  117. 

BUZLDINOS. 

proceedings  to  enforce  Hens  on,  1183-1199. 
what  public,  Exempt  from  execution,  690. 
BuBDEN  OF  PBOOF,  ou  whom  it  rests,  1981, 1982. 

Calekdab,  causes  to  be  entered  on,  by  clerk,  593. 
Capacitt,  want  of,  ground  for  demurrer,  430. 
Causes  of  action. 

may  be  joined,  427. 

must  be  separately  stated,  427. 

where  laid,  892-396. 

misjoinder  of,  ground  for  demurrer,  430. 

insufficiency  of,  ground  for  demurrer,  430. 
Cebxzficate. 

of  sale  of  personal  proi>erty  under  execution,  698. 

of  sale  of  immovable  personal  property,  699. 
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Certificate,  of  Bale  of  real  property,  S  700. 

what  mtist  show,  700. 

duplicate  to  be  filed,  700. 

of  proof  of  lost  will,  1340. 

of  proof,  to  be  atc-ached  to  will,  1817. 

of  service  of  summons,  415. 

of  clerk  to  papers  furnished  on  appeal,  063. 

of  foreign  justice  to  transcript  of  docket,  19224 

official,  what  to  contain,  1923. 

ofBcial  seal  to  be  affixed  to,  1923. 

on  review,  what  to  be  certified,  1076. 

to  claimant  of  uncalled  for  estate,  1696. 
CEBTiORiBZ,  to  be  hereafter  known  as  review,  1067. 

See  Review 
Ghaixbnoes. 

peremptory,  four  allowed,  601. 

grounds  of,  for  cause,  603. 

for  cause,  how  tried,  603. 

in  justices'  oourts,  885. 
Ohamb>ibs. 

power  ot  supreme  justioesJn,  46,166.. 

.of  district  judge  in,  166. 

of  county  judge  in,  166. 

of  probate  judge  in,  167, 1305, 

writs  of  review,  mandate  and  prohibitioik«^iQa7  be  lanied  ia. 
1108. 
Orakoe  of  names. 

application  for,  how  made,  1276. 

hearing  application  and  remonstranoe,  1278. 

jurisdiction  in  proceedings  for,  1276. 

publication  required,  1276. 
Change  uf  place  of  tbial. 

grounds  for,  397. 

where  cause  may  be  transferred  to,  398. 

transfer  from  probate  court,  400. 

costs  on  transfer,  399. 

in  justices'  courts,  833. 

on  disability  of  justice,  other  justice  may  sit,  933. 

not  to  be  changed  more  than  once,  834. 

where  cause  must  be  transferred  to,  835. 

proceedings  on,  in  justices'  courts,  836. 

effect  ct  order  of  juatice  for,  837. 

transfer  to  district  court,  838. 
Ghabge  to  jxtbt,  what  to  contain,  608. 
Chief  juktice,  who  is,  41. 
Citation. 

to  attorney  to  answer  accusation.  292. 

to  heirs  resident  in  county,  1304. 

to  executor  named  in  will,  1304. 

on  contest  of  vrUl,  or  of  probate,  1328. 

on  contest  of  grant  of  letters,  1384. 

on  justification  of  sureties  in  probate,  1394. 

on  application  for  new  sureties,  1398-1402. 

on  application  for  release  of  Hureties.  1403. 

to  person  in  charge  of  decedent's  property,  1459-1461. 

to  minor,  by  probate  judge,  1749. 
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Oitntiozi,  of  ezeouion  or  admlxiifltraton,  for  waste,  %%  Ii37<>14i0. 

to  render  an  exhibit,  1623-1625, 

to  render  an  account,  1628. 

to  pay  on  partition  bond,  1662. 

time  of  Bervice  and  rctom.  1711. 

when  issued,  1708. 

how  served,  1709, 1710. 
Crrr,  summons,  how  served  on,  411. 

need  not  give  security  in  actions,  1068. 

GiVIZi  ACTIONS. 

for  real  property,  limitation  of,  319. 

may  be  consolidated  on  lien,  1196. 

may  be  consolidated  on  conden>natioii  of  land,  1249. 

how  commenced,  405. 

when  to  be  commenced,  312. 

when  deemed  conunenced,  350. 

whence  arise,  18. 

when  and  how  prosecuted,  23. 

limitation  of  against  corporation,  859. 

limitation,  where  cause  arises  in  other  state,  861. 

how  conunenced  in  police  courts,  929. 

questions  involved  in,  may  bo  submitted  to  aibitwtiuu,  1281. 
Seo  Actions. 
GLuUXS,  by  third  person  in  replevin,  619. 

by  third  person  in  attachment,  549. 

by  third  person  in  execution,  689. 

of  lienholder,  when  to  be  filed,  1187. 

for  wages  of  mariner,  preferred,  826. 

adverse  for  personal  property,  1060. 

adverse  for  real  property,  7^. 
Claim  axd  deuveby. 

delivery,  when  to  be  claimed,  509. 

sffldavic  and  its  requirements,  510.  ^ 

requisition  to  sheriff,  611. 

security  on  part  of  plaintiff  612. 

service  of  process,  512. 

undertaking  of  plaintiff,  612. 

justification  of  sureties,  513. 

exceptions  to  sureties,  proceedings  on,  618. 

defendant,  when  entitled  to  re-d^very,  SJA, 

justification  of  defendant's  sureties,  616. 

qualifications  of  sureties,  516. 

concealed  property,  how  taken,  517. 

property,  how  kept,  518. 

claim  by  third  party,  proceedings,  619. 

notice  of  claim  and  affidavit  to  be  filed,  68N* 

undertaking,  action  on,  621. 

judgment  on,  to  be  an  alternative,  667. 

limitation  of  action  in,  338. 

in  Justices'  courts,  how  enldrced,  870. 

finding  of  Jury  in  actions  for,  627. 

execution  on,  to  whom  issued,  687. 

execution,  what  to  recite,  682. 

judgment  in,  how  enforced,  684. 

oofoi  allowed  on  actioiui  for,  t023« 
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GI.AXMB  AGAINST  ESTATES,  When  mtisi  be  presentett.    See  Birr>TMt  (Or 

DECEASED  PEBSOKS. 

Glsbotman  OB  jpBiEST,  when  not  to  he  witneBS»  I  1881. 
Clebk. 

when  to  take  down  testimony,  1051. 

must  endorss  on  complaint,  what,  406. 
/  must  keep  register  of  actions,  1052. 

duty  of,  in  contested  elections,  1118. 

duty  of,  on  confession  of  Judgment,  1134. 

duty  of,  on  submission  to  arbitration,  1283. 

what  to  transmit  on  verdict  on  mandate,  1093. 

of  tribunal  to  return  writ  of  review  with  tmOBCXifi,  1070. 

to  invest  proceeds  on  partition  sales,  789. 

duty  of,  on  investment,  791. 
Clebb;  of  probate. 

to  file  and  record  certificate  of  proof,  131ft. 

to  file  petition  for  letters,  1371. 

to  post  notices,  1373. 

to  issue  citation,  1384. 

to  record  letters,  &c.,  1387, 1684, 1773. 

to  issue  letters,  135G,  1412. 

to  give  transcript  and  certificate,  1*129. 

when  to  issue  subpoenas  and  citations^  1707, 170& 

to  enter  claims  on  register,  1497. 

to  sign  citation.  1707. 
Code  of  civiii  fbocedube. 

existing  actions,  how  affected  by,  6, 

how  divided.  1. 

limitation  of  actions  not  affected  by,  7. 

not  retroactive,  3. 

provisions  of,  applicable  to  enforcement  of  lleas,  1198. 

provisions  of,  effect  on  existing  statutes,  6. 

provisions  appli  able  to  Justices'  cotirts,  869. 

provisloiA  of,  applicable  to'  proceedings  for  c<md«milsttoa  of 
land,  1256. 

rule  of  construction  of,  4. 

terms,  how  employed,  8. 

when  to  take  effect,  2. 
Oommexcement  of  action. 

actions,  how  commenced,  405. 

summons,  issuance  of,  407. 

alias  summons,  when  to  issue,  408. 

notice  to  b:^  filed  in  real  actions,  409. 

in  police  courts,  929. 
Compensation. 

to  tenants  in  partition,  sales  to  be  made,  778» 

to  be  fixed  by  courts  in  such  oases, -779. 

to  owner,  on  condemnation  of  land,  1240. 

on  unequal  partition  of  land,  792. 

of  appraisers  in  probate,  1444. 

of  refen^e  in  probate,  1508, 1636. 

of  executor  by  will,  1616. 

renunciation  of  same,  1616. 

further  allowance,  1618. 

of  agent  of  absentee  on  partition,  1692. 

of  guardians,  1776. 
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OourLAxST,  as  a  pleading,  8  493. 

first  pleading  in  action,  425. 

amendments  to,  to  be  filed  and  served,  432. 

causes  of  action  which  may  be  joined,  427. 

causes  of  action  must  be  separately  stated,  427. 

conditions  precedent,  how  pleaded  in,  467. 

demand  for  relief,  426. 

for  injunction,  must  be  verified,  527. 

in  justices'  courts,  what  to  contain,  853. 

indorsement  of  clerk  to  be  made  on,  406. 

in  forcible  entry  and  detainer,  1166. 

In  actions  against  steamers  or  boats,  816. 

in  actions  for  usurpation  of  ofiice,  804. 

in  actions  for  partition,  753. 

in  proceedings  for  condemnation  of  land,  1243. 

on  application  for  voluntary  dissolution  of  corporatiQn*  1:228. 

part  of  judgment  roll,  670. 

service  to  be  made  of  copy  of,  410. 

statement  of  cause  of  action,  how  made,  426. 

statement  in  proceedings  to  contest  elections,  1116. 

supplemental,  whoa  may  be  made,  464. 

to  be  amended  in  certain  cases,  1173. 

what  to  contain,  426. 
CloiCPSOMisx,*ofier  of  defendant  to,  997. 

proceedings  on  offer  to,  997. 

of  debt  due  estate  of  decedent,  1588. 

of  debt  due  estate  of  ward,  1769. 
CtoKPUTATioN  OP  anus,  how  made,  11. 

time  of  performance  of  act  may  be  extended,  1064. 
CovKJEALKD,  property,  possession  of,  how  demanded,  617. 

defendant,  service  how  made  on,  412. 

witness,  subpoena,  how  served  on,  1988. 
€k>NCi.iTsiVB  EvioEMOs,  defined,  1837. 

how  restricted,  1978. 
CONDEMNATION  OF  i.ANi>.    See  Eminsmt  DoiCAnr. 
Condition  pbecedxnt,  performance  of,  how  pleaded;  467. 
OoNFBssioN  OF  JUDGMKHT,  may  be  made  for  debt  due  as  tot  contin- 
gent liability,  1132. 

statement  on,  1133. 

filing  statement  and  entering  judgment,  1184. 

injustices'  court,  how  made,  1136. 

jurisdiction  governed  by  amount  due,  1132. 
Cqnsanouinitt,  as  a  disqualification  in  a  juidge.  170 

ground  of  challenge  to  juror,  602. 

ground  of  objection  to  referee,  641. 
Consolidation,  of  actions  for  liens,  1196. 

of  causes,  in  condemnation  of  lands.  1243, 

of  actions  when  may  be  ordered,  1048. 
OoNBTBPOTiON,  of  words  and  phrases  in  code,  9^ 
Oontbmpt,  judicial  ofilcers  may  punish  for,  178. 

second  application  for  order  deemed  a,  18$«- 

what  acts  or  omissions  are,  1209. 

reentry  on  property  after  eviction,  1210. 

in  presence  of  court,  how  punished,  1211, 

in  absence  of  court,  what  necessary  to  show,  1211. 

wairant  may  issue  on  notice  to  show  cause,  1212 
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Coatcmpt,  bail  may  be  given  by  party  uiested  for,  %  121A. 

duty  of  shcr  ff  on  arrrst,  1214. 
*  bull  bond,  form  and  conditions  of,  1215. 

officer  to  rctnr:i  warrant  and  imdertaking»  12L6» 

hearing  on  charge  i.:referred,  1217. 

Judgment  and  penalty  for,  1218. 

omiBeions,  how  punished,  1219. 

failure  to  appear  at  hearing,  proceedings  thereon,  1220. 

illness  sufficient  ( xcuso  for  uon-'^ppearance,  1221. 

judgments  and  orders  ia  cases  of,  are  final,  12-^2. 

ii>  justices  courts,  acts  and  omissions  constitutisg.  enumev^ 
ated,  906. 

in  presence  of  justice,  how  punished,  907. 

not  in  presence  of  justice,  proceedings  on,  908. 

punishment,  mcasuro  of,  in  justice's  court,  009. 

conviction  for,  to  be  entered  injustice's  docket,  910. 

provisions  of  codo  as  to  service  of  process  not  to  apply,  lOlfi. 

refusal  to  obey  citation  in  probate  court  is  a,  U60, 1^1. 
CosTEsmsa  elections. 

who  may  ccn!e8< ,  grounds  of,  1111. 

elections,  when  ai?nulled  f  :r  irregularly,  1112. 

when  not  annulled  for  malconduct,  1113. 

illegal  votes,  when  not  to  vitiate  elections,  IIU. 

proceedings  on  content,  1115.  • 

statement  of  causo  of  contest,  1116. 

list  of  illegal  votes,  when  to  bo  fiurushed,  1116. 

want  of  form  of  statement,  not  to  vitiate,  1117. 

sprcial  term  of  coiurt'for  trial  of,  1118. 

citation  to  issue  to  respondent,  1119. 

witnesses,  attendance  how  enforced,  1120. 

powers  of  court  in  proceedings  on,  1121. 

adjournment  may  be  ordered,  1121. 

rules  to  govern,  on  trial,  1122. 

decision  on  trial,  what  court  may  declare,  1123. 

fees  of  officers  and  witnesses,  1 :24. 

costs  in  proceedings,  who  liable  for,  1125. 

appeal  lies  from  decision  on,  1126. 

appeal  when  to  be  taken  within  ten  days,  1127. 

COSTBSTIMG  FBOBATR.   See  PBOBATB  UF  WILL. 

Co>TiNUAKCE,  for  absence  of  testimony,  what  required,  595. 

in  proceedings  for  mandate,  when  may  be  ordered,  1090. 

not  allowed  on  amendment  of  complaint  in  lozdble  entry, 
1173. 

for  non  return  of  commission  to  take  testimony,  2027. 

costs  as  a  condition  for,  in  discretion  of  court,  1029. 

in  justice's  court,  when  may  be  ordered,  874. 

on  consent  of  parties,  876. 

on  application  of  either  party,  what  must  be  sho^vn,  JB76. 

affidavit,  when  required,  876. 
Ck>NTBACTOBS,  lieus  which  may  be  secured  by,  1183. 

See  Lien,  eivfobocment  of. 
CosTBACTB,  conditions  precedent  in,  how  pleaded,  457. 

express  or  implied,  may  bo  united  in  complaint,  427. 

attachment,  when  may  issue  in  actions  on,  537. 

when  defendant  may  be  arrested  in  actions  on,  479. 
^-    tiial  by  Jury,  how  waived  in  actions  on,  631. 
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Oontncis,  Judgment  by  defftnlt  may  be  taken  in  action  on,  S  685. 

Judgments  in  gold  coin,  when  may  be  taken  on,  667. 
OolfrEBiBunoN,  may  be  enforced  by  oue  of  seyeral  Judgment  debtors, 
709. 

among  legatees  on  distribntion  of  estate,  1664. 
OONVXMZSMCB,  Of  witnesses,  ground  for  change  of  venue,  397 

OOWnCYASQB. 

Judicial  officers  may  take  acknowledgment  of,  179. 

mortgage  not  to  be  deemed  a,  744. 

of  land  oti  execution  sale,  when  to  be  made,  703.  < 

of  land  by  executors  and  administrators,  1597-1607. 

and  sale  of  lands  to  pay  decedent's  debts,  1636-1676. 
OOBPOBATioNS,  pleadings,  how  yerilied  by,  446. 

summons,  how  served  on,  411. 

appointment  of  receiver  in  insolvency  of,  664. 
OoBPOBAnoNB,  mssoLXTnoN  or,  may  be  voluntarily  dissolved,  1227. 

application  for,  wliat  to  contain,  1228. 

application,  how  signed  and  verified,  1229. 

filling  application  and  publishing  notice,  1230. 

objections  muy  be  filed,  1231. 

hearing  of  application,  1-32. 

Judgment  roll,  what  constitutes,  1233. 

appeal  lies  from  Judgment,  1233. 

appointment  of  receiver  in  proceeding^  upon,  665. 
OoBBOBOBAnvB  BViDBNGE,  defined.  1839. 
OOBis,  and  interest  must  be  included  in  Judgment,  1035. 

may  be  imposed  as  a  condition  for  continuance,  1029. 

verified  memorandum  of,  to  be  filed,  1033. 

fees  of  referees,  rate  allowed,  1028. 

tees  of  referees  may  be  apportioned  in  partition,  768. 

in  actions  for  wages  an^  salaries  a  preferred  claim,  1206* 

in  proceedings  for  condemnation  of  land,  1255. 

in  proceediugs  to  contest  elections,  1124. 

in  actiond  for  usurpation  of  offlje,  809. 

in  actions  by  oragainit  administrator,  103L 

of  abstract  of  title  in  partition,  799. 

of  prior  action  for  part.tion,  798. 

of  partition  as  a  lien,  796. 

of  appeal,  when  discretionary,  1027. 

on  appeal,  how  claimed  and  recovered,  1034. 

on  frivolous  appeal,  damages  may  bo  added,  957. 

on  disclaimer  in  actions  to  quiet  title,  739. 

on  several  actions  brought  ou  a  siu'/le  cause,  1023. 

on  review  other  than  by  appeal,  1032. 

security  for,  when  may  be  required,  1036. 

security,  if  not  given,  action  wi  1  be  dismissed.  103T. 

when  allowed,  of  course,  to  plaintiff,  1022. 

when  allowed,  of  course,  to  defendant,  1024. 

when  allowed  in  discretion  of  court,  1026. 

when  to  be  severed,  1026. 

when  tender  was  made  before  suit,  1030.    . 

in  probate  proceedings,  by  whom  paid,  1720. 

on  suit  for  claim  against  estate,  1503. 

on  appiication  for  shore  of  estate,  1661. 

on  action  against  executor,  1509. 

on  tEiol  by  referees  in  probate  proceedings,  1808. 
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Ciosta,  on  appllestioii  for  sale  of  waid's  estate^  %  1780- 
on  contesting  validity  or  probate  of  wiU«4S83« 
on  revocation  of  probate  of  will,  1332. 
in  justice's  courts,  when  allowed,  924. 

CiOXTliaELOBS  AT  LAW.     See  ATTORNSYfl.        * 

CouHTEB  CLiAiM,  may  be  demurred  to,  443. 

not  barred  by  death  or  assignment,  439. 

may  be  set  up  by  defendant  on  answer,  437. 

omission  to  set  up,  effect  of  in  JoBtiod's  oonztB,  8Stf» 

what  constitutes,  438. 

judgment  on,  C66. 

findings  of  jury  on,  628. 
OouNTT,  summons,  how  served  on,  411, 

costs  in  actions  against,  how  paid.  1091^ 

need  not  give  security  in  actions,  .1068, 
GouKiT  couBT,  to  be  in  each  county,  82. 

to  have  seal,  147, 149. 

judges  of,  election  and  term  of  office,  83. 

jurisdiction,  original  and  appellate,  84. 

(original  Jurisdiction,  cases  enumerated,  8S. 

appellate  jurisdiction,  when  it  attaches^  86, 

presumption  in  favor  of  judgments,  87. 

terms  of,  in  respective  counties,  88. 

terms  to  bo  held  at  county  seat,  90. 

always  open  for  certain  purposes,  89. 

jurisdiction  la  forcible  entry  and  detainer,  1163, 

jurisdiction  in  dissolution  of  corporations,  1227. 

jurisdiction  in  proceedings  for  change  of  names,  1276. 

powers  of,  in  proceedings  to  contest  elections,  1121, 

rules  to  govern  in  contest  of  elections,  1122. 

special  terms  of,  in  proceedings  to  contest  electionBi  VlBm 

to  transmit  indictment  to  municipal  court,  106. 

statement  on  appeal  to,  975. 

what  may  bo  reviewed  on  appeal  to,  980. 

provisions  of  codo  not  to  apply  to  appeal  to»  969* 
Oomrnr  judge,  lo  hold  county  court,  82. 

term  of  office  of,  83. 

may  hold  court  in  other  county,  161. 

to  be  probate  judge,  95. 

power  of  at  chambers,  166. 

to  determine  successor  of  Justice  Of  peace,  918. 

when  to  hear  application  for  discharge  froia  Imprlaonment, 
1144. 
OouNTZ  OFncsBS,  exempt  from  jury  dnty,  200. 
GouBT  GOMiossioNEB,  how  appointed,  258. 

powers  of ,  259. 

not  to  nave  partner,  173. 

reference  may  bo  made  to,  640. 

to  report  within  ten  days,  643. 

effect  of  findings  of,  64^. 

exceptions  to  findinc:s,  review  of*  64Eu 
CouBTS  OP  jusTicB,  enumerated,  30. 

which  are  courts  of  record,  31.  ■ 

for  trial  of  impeachments,  34. 

sittings  to  bo  public,  124. 

exception  in  divorce  cases,  125, 
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Courts  of  justice,  powers  of,  g-128. 

place. of  holding  to  be  provided,  lH, 

place  of  holding,  when  may  he  changed,  U2. 

to  have  seals,  147. 
Courts  of  becobd,  what  coiirts/i.re,  31. 
Cbedibility  of  wttness,  collateral  facts  may  be  inquired  into,  1868. 

See  Witness. 
Cbkditobs,  when  entitled  to  administer,  1366. 

cannot  sue  special  administrator,  1415. 

tu  present  claims  against  estate,  time  when,  1493. 

proceedings  of,  on  presentr.tion  of  claim,  1494-1504. 

may  applj^  for  order  of  sale  of  estate,  1545. 

may  require  suits  brought  to  recover  property  of  estate,  1690. 

may  except  to  administrator'c<  account,  1635. 

entitled  to  dividend  on  insufficiency  of  estate,  1645. 

may  assent  to  deduction  on  contingent  claim,  1648. 

may  have  ezeoution  issued  upon  judgment  in  probate  court, 
1649. 

claim  of,  not  included  In  order  of  payment,  how  disposed  of, 
1650. 
Cbiminai.  actions,  provisions  for,  in  crimmal  code,  24. 
Cboss  Djcaf ands,  not  barred  by  death  or  transfer,  439. 
Cumulative  evidence,  defined,  1838. 
Custody,  of  abstract  of  title,  in  partition,  799. 

of  will,  duty  of  cus  odian,  129'8. 

custodian  of  will,  when  subject  to  urest,  1302. 

custodiau  of  public  writings,  duty  of.  1893 
See  Shbbiff. 

Dauaoes,  relief  claimed  in  complaint,  428. 

when  to  be  assessed  by  jury,  586. 

excessive,  ground  for  new  trial,  657. 

allowed  for  waste,  732. 

double,  awarded  in  proceedings  to  recover  embezzled  -estate. 
1460. 

trebled,  in  actions  for  unlawful  entry  and  trespass*  736. 

improvements  when  set  off,  to  claim  for,  741. 

in  proceedings  for  mandate..  1095. 

in  proceedings  for  usurpation  of  office,  807. 

for  neglect  to  return  inventory  in  probate,  1460u 

for  misconduct  in  probate  s^le,  1571, 1572. 

on  appeal  tal-en  for  delay,  957. 

on  disobedience  to  subpoena,  1992. 
Death,  of  party  not  to  abate  action,  383. 

not  to  bar  counter  claim,  440. 

of  attorney,  reappointment  to  be  made,  286. 

effect  of,  on  right  to  possession  of  land,  329. 

«f  ter  judgment,  not  to  stay  execution,  686. 

not  to  invalidate  judgment  in  partition,  766. 

after  verdict,  judgment  may  be  rendered,  669. 

who  may  sue  for  injury  causing,  37<>,  377. 

wages  in  case  of,  a  preferred  claim,  1206. 

to  be  reported  to  public  administrator,  1728. 
Debiob  of  Debtob,  may  pay  claim  of  creditor,  716. 

examination  of,  how  conducted,  717. 

trial  of,  how  conducted,  718. 
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Debtor  of  debtor,  propeirty,  how  applied,  8  719. 

proceedings  on  denial  of  indebtedness,  720. 
Debts,  of  decedents,  estate  to  be  listed,  1445, 1447, 1448. 
to  be  collected  by  executor,  1581. 

when  may  be  compounded  and  compromised*  168S.  ** 

wben  executor  not  accountable  for,  1616. 

statement  of,  when  to  be  filed,  1512.  i 

payment  of  debts  of  decedent,  164a-1658,  j 

Debts  and  cBEDrre,  bow  attached,  542.  i 

how  seized  on  execution,  688.  i 

may  be  collected  by  sheriff  on  attachment,  647. 
Decision,  of  court,  must  be  in  writing,  632.  { 

must  be  filed  within  twenty  days,  632.  ; 

of  motion  for  a  new  trial,  660. 
facts  and  conclusions  must  be  separately  6tat6d.r638« 
exceptions  to,  when  may  be  taken,  646. 
when  deemed  excepted  to,  647. 
when  subject  to  review  on  appeal,  956. 
■   on  motion  to  modify  award  is  final,  1289. 
Dbclabatioks,  of  parties,  how  far  binding.  1848-1864. 
of  parties,  when  may  b^  proved,  1S70. 
of  deceased  as  to  pedigree,  effect  of,  1852. 
See  Evidence. 
Defaui<t  may  be  entered  on  failure  to  answer  amended  complftiut* 
432. 
when  judgmei^t  to  be  rendered  on,  o»5, 
mandate,  not  granted  by,  1088. 
relief  to  be  awarded  to  plaintiff  on,  880. 
Depect,  of  parties,  ground  for  demurrer,  430. 

of  account,  further  account  maybe  ordered, 'idi. 
in  pleadings,  when  disregarded,  475. 
Defendant.    See  Pabties. 

DsvENsEs,  several  may  be  set  forth  in  answer,  441. 
must  be  separately  stated  in  answer,  441. 
when  plaintiff  may  demur  to,  443. 
when  founded  on  written  instrument,.J48. 
in  actions  for  libel  and  slander.  461 
Definitions,  of  terms  and  phrases,  8. 

courts  lake  judicial  notice  of,  1876. 
See  ;Evid£NCB. 
Deobees  of  evidence,  enumerated,  1828. 
Deliveey,  of  property  at  execution  sale,  how  made,  698,099. 
Demand,  of  bill  of  items,  how  and  when  made,  464. 
Demubbeb,  must  specify  grounds,  431. 
may  accompany  answer,  431. 
not  waivedby  simultaneous  answer,  472. 
amendments  of  course  and  effect  of,  472. 
overruled,  effect  of  on  answer,  472. 
grounds  of,  to  petition  for  probate,  1312. 
grounds  of  generally,  430. 

may  bo  taken  to  part  of  pleading,  431.  ^ 

may  be  taken  to  answer  in  mandate,  1091.. 
to  answer,  when  to  be  taken,  443. 
to  accusation  against  attorney,  296. 
objections,  -^i  ben  deemed  waived,  434 
what  Issues  are  raised  by,  589.  ^ 


Demurrer,  when  defendant  may  demur,  f  430. 

In  justices'  courts,  854. 

proceedings  on  in  justices'  courts,  858. 

to  amended  pleading,  -when  to  he  taken,  432, 860. 
DSNIAL,  e£fect  of  failure  to  deny,  462. 

muRt  be  specific,  to  verified  complaint,  437. 
Deposit,  to  secure  discharge  from  arrest,  486. 

may  bo  made  instead  of  bail,  497. 

to  be  paid  into  court,  498. 

released,  on  giving  bail,  '!99. 

how  applied,  in  satisfaction  of  judgmentr  600. 

of  fees,  ontrial  of  rights  to  property,  689. 

of  summons,  in  post-office,  -il5. 

in  post-office,  on  service  by  mail,  1013. 

no  limitation  to  action  for  money  left  on— following  i  345. 
Deposit  in  coubt,  of  money  in  hands  of  trustee,  572. 

to  be  placed  by  clerk  with  county  treasurer,  573* 

order  for,  how  enforced,  374. 

of  surplus  money,  in  foreclosure  suits,  727. 

of  surplus,  after  sale  of  steamer  or  boat,  825. 

on  substitution  of  new  defendant,  386. 

on  Jippeal,  911-949. 

on  appeal,  may  be  waived,  948. 

for  costs,  in  justices'  courts,  923. 
Depositions,  dejiose,  term  defined,  8. 

definition  of  deposition,  2004 

form  of  taking,  200C. 

-w4ien  may  be  used,  2019. 

of  witness  out  of  state,  when  taken,  20Sfi(). 

of  witness  in  the  state,  when  taken,  2021. 

of  witness  out  of  state,  how  taken,  2024. 

commission,  to  whom  to  issue,  2024. 

interrogatories,  when  to  kX)  prepared,  2026. 

author  jty  and  du'ies  of  commissioners,  2026. 

non-return  of  commission,  when  trial  will  bs  co*it1iitied42027. 

by  whom  may  be  used,  2028. 

•f  witness  in  the  state,  before  whom  taken,  'Mdl» 

how  taken,  and  by  whom  may  be  used,  20%S. 

when.may  be  exclud  d,  20J3. 

once  taken  may  be  read  at  any  time,  2034. 

to  be  used  in  other  states,  2035. 

of  witness,  how  procured  upon  commission,  2036. 

how  procured  if  no  commission  issue,  2037. 

when  may  be  taken  without  commission,  2037. 

testimony  of  witness,  how  taken,  2038. 

of  witness  may  bo  taken  in  case  of  adjournmentr  -6961. 
See  Evidence. 
Dbsobxftion,  of  real  property  in  pleadings,  455. 
Devisee.    8eo  Pbobatk  or  will  ;  estates  ov  DEOEAiaiED  psbsons. 
DiBEOT  evidence,  deflucd,  1831. 

what  sufficient  to  prove  facts,  1844. 
Disability,  not  to  abate  action,  383. 

of  justice,  proceedings  thereon,  922. 

when  to  be  availed  of,  357. 

when  two  or  more  exist,  358. 

See  Abatement  ;  ldqtatzon  of  AonoNS. 
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DxsBUBSSMENTB,  when  allowed  in  actioos»  8  102L 
bill  of.  by  whom  yerified.  1033. 

DiBOHABOE  TBOU  IMPillSONMENT. 

of  persons  in  civil  actions,  1143. 

for  failure  of  plaintiff  to  famish  weekly  fiappoTt;  IlJM.- 

notice  of  application  for,  IIM. 

servico  of  notice,  1145. 

examination  of  prisoner  before  jndge,  llid« 

intorrogatories  may  b  J  in  writiiiig;  UU7. 

oath  to  be  administered,  1148. 

order  of  discharge,  1149. 

successive  applications  for,  1160. 

when  final,  1161. 

judgmeat  may  be  enforced  against  estate^  1162. 

prisoner  not  subject  to  re-arrest  after,  1153. 
DisOHABOE  OF  £xccc7T0B8»  from  dfibt  due  decedent,  liiT*  IMft 

order  for,  1647. 

by  judgment  or  decree,  1697. 

See  ExECDTOBs  and  administraxqbs. 
DffOBETiON  OF  counx,  on  allowance  of  costs^  1025. 

costs  of  appoa],  when  in,  1027. 

costs  on  postponement  of  trial,  are  in,  1029. 

costs  on  proceedlngd  for  condemnation  of  laud  In,  IMS* 

granting  stay,  under  writ  of  review  in,  1072. 

ordering  issues  in  mandate  to  be  tried  by  jury  in,  1000. 

evidence  on  collateral  questions,  admitted  in,  1868. 

view  by  jury  of  premises,  allowed  in,  1954. 

order  of  pr  jof  to,  2042. 

form  of  administering  oath,  in,  2095. 
Dtsmissal,  of  action,  for  failure  .to  furnish  secuxltyfor  006tB»  1687« 

Vrhen  either  party  nuvy  tako  a,  594. 

when  action  m  .y  be  dismissed,  581. 

of  appeal,  for  failure  to  furnish  papera«  964. 

of  appeal,  effec:  of,  955. 

DiSOBEDTENCE.      Sv30  CONTEMPTS. 
DlSQUAUFIC\TIONd,  of  judgC,  170. 

of  judge,  ground  fo^*  removal  of  canse,  Sdt. 

executor'  may  qualify  On  removal  of,  1354. 

of  probato  jndge,  proceedings  on,  1430. 

of  jurors,  enumerated,  C02. 

of' referee,  enumerated,  641. 
DiBTBXBUTiON.    See  EaxAX^a  cf  deoeackd  pbuooS. 
DiBXBiCT  coxmT,  to  havo  a  seal,  147,  149. 

to  bo  in  each  district,  55. 

judge  of,  election  and  term  of  office,  66. 

terms,  where  to  bo  held,  75. 

term  continued  till  busiuesa  ccnnpleted,.  76. 

terms  of  in  tue  various  districts  58-74. 

iurisdiction  of,  57. 

In  proceedings  relative  to  escheated  estates,  1269^ 

iurisdiction  ou  liens,  1191. 

in  condeumation  of  lands,  1243, 1247. 

power  of,  in  condemnation  of  lands,  1247. 

judgments  and  orders  of,  may  bo  entered  in  vacation,  78. 
DaxBicx  oouBT  OF  Saoramento,  jurisdiction  in  proceedings  Iv 
claimant  of  escheated  estate,  1272. 
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DiexsiOT  juDoa,  election  and  term  of  ojQIee,  |  66. 

may  take  acknowledgments  and  affidavits,.  179. 

eligibility  to  office,  167. 

not  to  act  as  attorney  at  lav,  172. 

power  oty  at  chambers,  166. 

residence  of,  in  San  Francisco,  169. 

may  hold  court  in  any  district,  160. 

to  reside  in  his  district,  168. 
See  JjjDOE. 
PivoBCB.    SittiDgs  of  court  may  be  private  in,  US* 
OocsST,  of  judgment,  to  be  kept  by  clerk,  671. 

what  constitutes,  672. 

entries  in,  how  made,  672. 

to  be  open  for  public  inspection,  673. 

transcript  of,  may  be  filed  in  other  counties,  671. 

eatisfactiun  of  judgment,  to  be  entered  in,  675. 

of  Justice  of  peace,  pleadings  to  be  entered  in,-  8SL- 

of  justice,  what  to  contain,  911. 

of  Justice,  as  primaiy  eyidence,  912. 

index  to  be  kept  by  justico,  913. 

of  Justice,  to  be  delivered  to  successor,  914. 

proceedings,  on  office  becoming  vacant,  916. 
,    execution  may  issue  on,  916. 

transcript  of  docket,  of  foreign  justice  as  evidence,  1931. 

transcript,  how  authenticated,  1932. 

copy  of,  to  be  produced  by  rodemptioner,  705. 

Ei^OTBOEirr.    Action  of,  not  prejudiced  by  aljeaatioiif  740. 

costs  allowed  in  actions  of,  102^. 

cUdms  may  be  united  in  actions  of,  427. 

findings  of  jury  in  actions  of,  626. 
EiJOTiOK,  of  SBinreme  Justices,  40. 

of  district  Judges,  56. 

of  county  judges,  83. 

of  probate  judge  of  San  Franciaoo,  96. 

of  municipitl  judgo,  103. 

eligibility  to  judicial  office,  156, 157. 

contesting,  proceedings  thereon,  1111-1127* 
See  CoKTESTiMa  elections. 
EuBBZZLEMENT,  of  mouey,  a  ground  for  arrest,  479-' 

of  estate  of  decedents,  1453-1461. 

letters  of  administration  may  be  revoked  for,  162C 

of  property  of  ward,  1800. 
BxzNENT  i>OMAi2r.    All  former  laws  aooUshed,  1268. 

sode,  when  to  take  effect,  1258. 

definition  of,  1237. 
'  pmposes  of  its  exercise,  1238. 

estates  which  may  be  acquired  under,  1289. 

private  property  defined,  classes  enumerated,  1340-' 

facts  to  bo  found  before  condemnation,  1241. 

parties  may  locate,  may  enter  thereon,  1242. 

Jurisdiction  in  district  courts,  1243. 

complaint,  contents  of,  1244. 

summons,  what  to  contain ;  issuance  and  servicer  1246. 

ftnswer,  what  to  show  and  how  verified,  1246. 

jurisdiction  to  regulate  crossings  and  common  use,  1247. 
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Eminent  domain,  conrt  or  jozy  to  assess  damages,  %  1218. 

compeosation  and  measure  thereof,  1249. 

new  proceedings  to  cure  defective  titlSt  1250. 

pajrmcnt  of  damages,  1251. 

payment,  to  whom  made,  1252. 

flmil  order  of  condemnation,  what  to  contain,  1253* 

order  when  filed,  title  vests,  1253. 

putting  plaintiff  in  possession   1254. 

costs  apportioned  in  discretion  of  court,  1255. 

rules  of  practice  in  proceeding  under,  1256. 

new  trials  and  appeals,  provisions  of  code  to  apply»  1307. 

construction  of  code  as  to,  1258. 
IvIiatoBs.    Immaterial,  to  he  disregarded,  475. 

of  law,  ground  for  new  trial,  657. 
Escheated  estates.  ProceediD  gs  relative  to,  how  eommenfied,  1260L 

receiver  of  rents  and  proilts  may  he  apx>oint6d,  1270. 

appearance,  pleadings  and  trial,  1271. 

proceedings  by  claimant  of,  1272. 
Estate  fob  life  ob  years.    How  set  ofT  in  partition,  770. 
Estates  of  deceased  febsons. 

Fuventoty,  appraisement  and  possession  of. 

inventory  to  he  returned,  including  homestead.  Iil3» 

appraisement  and  pay  of  appraisers,  1444.  * 

appraisers,  by  whom  appointed,  1444. 

oath  of  appraisers,  1445. 

inventory,  how  made,  1445. 

inventory  to  account  for  money,  144A. 

if  all  money,  no  appraisement  necessary,  1446. 

claim  against  executor  to  he  included  in  inventory,  1447. 

discharge  of  debt  or  bequest  in  will  to  be  included,  1448. 

appraisers  to  make  oath  to  inventory,  1449. 

revocation  of  letters  for  neglect  to  return  inventory,  1450. 

inventory  of,  after  discovered  properly,  1451. 

administrator  and  executor  to  possess  estate,  1462. 

to  deliver  estate  to  heirs  and  devisees,  when,  1453. 
Etnbezdemeni  and  surrender  of  property  of. 

embezzlement  before  grant  of  letters  testamentary,  1458. 

citation  to  issne  to  person  susi>ected,  1469. 

penalty  for  refusal  to  obey  citation,  1460. 

disclosures  may  be  compelled  by  imprisonment,  1460. 

liability  for  double  damages,  1460. 

persons  entrusted  with  estate  may  be  cited  to  account,  1461. 
Of  provision  for  support  of  family. 

widow  and  minor  children  may  rf^*aain  in  decedent's  honse, 
1464. 

projierty  exempt  from  execution  ««<.  ajMtrt  for  family  use,  1465. 

court  or  judge  may  make  extra  allowance,  1466. 

payment  of  allowance  preft  rrcd  to  other  charges,  1467. 

property  set  apart,  how  apportioned,  1468. 

estates,  when  to  go  to  wife  and  child,  1489. 

estates,  when  to  be  summarily  administered,  1469. 

when  aiU  property  to  go  to  children,  1470. 
Of  the  MvuOead. 

rights  of  survivor  to  homestead,  1474. 

selected  and  recorded  homestead  to  be  set  <>ft>  1476. 

subsisting  Uenfi  to  be  paid  by  solvent  estate,  1476» 
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HppniserB,  when  to  carve  out  of  original*  |  1116, 

report  of  appraisers  thereon,  1477. 

majority  and  minority  reports,  which  confirmed,  1477. 

day  to  he  set  for  confirmation  or  rejection,  1478. 

if  report  rejected,  other  appraisers  to  he  appointed,  1479. 

if  a^in  rejected,  partition  suit  to  he  hron^t,  1479. 

Instead  of  dividing  homestead,  what  steps  may  he  taken, 

1480. 
homestead,  when  may  he  petitioned  for,  1481. 
court  to  direct  partition  suit,  when,  1482. 
court  may  cause  appraisement  of  common  or  sepacate  prop> 

erty,  1483. 
new  appraisement,  when  ordered,  1484. 
puhlic  sale  of  property,  when  may  he  ordered,  1484. 
costs  of  proceedings,  to  whom  chiargeahle,  1485. 
successors  to  rights  of  homestead  owners,  powers  andtiithls 

of,  1485. 
certified  copies  of  final  order  to  he  recorded,  1486. 
Qf  daiau  against  the  estate, 

notice  to  ho  given  to  creditors,  1490. 
notice,  how  given,  1490. 

removal  of  executor  for  neglect  to  give  notice.  ISU. 
time  expressed  in  notice,  1491. 
copy  of  notice  and  affidavit  to  he  filed,  1492. 
thne  within  which  to  present  claims,  1493. 
claims  to  be  sworn  to,  interest,  1494. 
claim  may  be  presented  by  probate  jadg«»  1496^ 
allowance  to  be  indorsed  on  claim,  1496 
VGiJection,  what  deemed,  1496. 
approved  claims  or  copies  to  be  filed,  1497. 
<  duty  of  clerk,  1497. 
claims  secured  by  liens,  how  described,  1497, 
rejected  claims,  when  to  b-"  sned  for,  1498. 
claims  barred  by  statute  not  to  be  allowed,  14M. 
examination  of  claimant  on  oath,  1499. 
claims  must  be  presented  before  suit,  1600. 
exceptions  as  to  liens,  1500. 
limitation  of  time,  how  affected  by  vacancy  of  admlidfltntlaii. 

1601. 
daims  in  actions  pending  before  aecease,  1603. 
part  allowance  of  claim,  1608. 
Judgment  against  executor  eguiTBlent  to  auowince  of^dftlm, 

1604. 
execution  not  to  issue  after  deatn,  wnen,  1606. 


erty  levied  on  may  be  sold,  proceeds,  how  ippUad,  1606. 
igment,  when  not  a  lien,  1506. 
doubtftil  claims  may  he  referred,  1607. 


judgn] 


allowance  or  rejection  by  referee,  eflbct  of,  1507.. 

trial  by  referee,  how  confbrmed,  effect  of,  1608. 

costs  on  contest  of,  liability  for,  1609. 

oladm  of  executor,  to  whom  presented,  1610. 

rait  by  executor  for  claim  rejected,  how  cojaneneed.  lOA. 

executor  to  return  statement  of,  1613. 

8tst«ment»  whM  to  contain,  1612. 
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EsxATBR  ov  DECS  ABED  TKBBOSB—SaUt  ond  eowoiyanot  <if  pinpiSHf  4if 
decedents. 
personal  estate  flnt  cliaigeable  for  debts,  8  1616. 
real  estate,  when  to  bo  sold,  1616. 
no  sides  valid,  except  by  order  of  cotirt,  1617. 
petitions  for  orders  of  sale,  sho'tdng  required,  1518. 
bat  one  petition,  order  and  sale  to  be  bad,  1619. 
perishable  and  depreciating  property  to  be  sold,  1622. 
order  to  sell  personal  property,  1623. 
partnership  interest  and  choses  in  action,  how  sold,  162i. 
order  of  sale,  what  to  direct,  1626. 
What  to  be  first  sold,  1626. 

sale  of -personal  property  to  be  maae  at  auction,  1626. 
mines  may  be  sold,  how.  1629. 
petition  for,  who  may  file  and  what  to  coDiAm,  1590. 
order  to  show  cause,  ho^  made  ;  notice,  1631. 
order  of  sale  of  mines,  how  and  when  made,  1632. 
provisions  of  code  applicable  to  sale  of  mines,  1533. 
real  estate  may  be  sold,  when,  1536. 
verified  petition  for  sale,  what  to  contain,  1537 1 
to  what  petition  may  refer,  1637. 
order  to  interested  persons  to  appear,  1638. 
order  to  show  cause,  mast  be  previously  served^  1689. 
notice,  when  to  be  served,  1539. 
notice  to  be  dispensed  with,  when,  1639. 
hearing  of  petition  after  proof  of  service,  1540. 
presentation  of  claims  at  hearing,  1640. 
who  may  be  examined  at  hearing,  1641. 
court  may  authorize  sale  of  all  or  part  o^  1642. 
order  of  sale,  when  to  be  made,  1643. 
order,  what  to  contain,  1544. 
sale  may  be  public  or  pri\^te,  1644. 
any  person  interested  may  apply  for  order,  1645. 
form  of  petition  by  party  interested,  1646. 
executor  to  be  served  with  copy  of  order,  1646. 
notice  of  sale  to  be  posted  and  published,  1547. 
'me  and  place  of  sale,  1548. 
private  sale,  how  made ;  notice,  how  given,  1549. 
bids,  where  and  how  recorded,  1649. 
ninety  per  cent,  of  appraised  value  must  be  olferdd^  1560. 
purchase  money  on  credit  sale,  how  secured,  1551. 
return  of  proceedings  on  sale  to  be  made,  1552. 
hearing  upon  return,  proceedings  thereon,  1552. 
when  a  re^sale  maj  be  ordered,  1552. 
objections  to  confirmation,  who  may  file,  i653. 
order  of  confirmation,  when  and  when  not  to  be  xiuide«  1S6A. 
conveyance,  when  to  be  executed,  1566. 
order  of  confirmation,  what  to  state,  1556. 
sale,  where  may  be  postponed,  1557. 
notice  of  postponement  to  be  given,  1658. 
side  or  real  estate  to  pay  legacy,  1569.  ■ 
Where  payment  of  debts  is  provided  for  by  will,  1500.. 
Rale  without  order,  when  may  be  made,  1561. 
where  provision  by  wiU  is  insrofficient,  1562. 
estate  subject  to  debts,  proportionate  liability,  156S. 
jOontEibaOon  among  legatees,  when  to  be  had,  1664. 


IMDBX.  €97 

BsTAXEB  or  DBOEASED  PXSBOHS— ^oles  and  conveyance  ofpnptrty  of 
decedents. 

interest  iit  contract  for  purchase  of  lands  may  do  sold,  K  1665. 

conditions  of  sale  of  interest  in  contract,  1566. 

pnrchaser  to  give  bond,  3567. 

assignment  of  contract  on  confirmation  of  sale,  1668. 

sales  of  lands  under  mortgage  liens,  1669. 

holder  of  mortgage  or  lien  may  purchase,  1670. 

his  receipt  for  claim  a  yalid  payment,  1570. 

administrator  or  executor  liable  for  misconduct  in  sale,  1671. 

liability  in  double  the  value  for  fraudulent  sale,  1572. 

limitation  of  actions  for  vacating  sale,  1573. 

minority  and  other  disability  to  avoid  limitation.  167i. 

account  of  sale  to  be  returned,  1575. 

executor,  etc.,  not  to  be  purchaser,  1576. 
0/  conveyance  of  real  estate  in  certain  caaes. 

executors  to  complete  contracts  for  sale  of  real  estate,  1697. 

petition  for  conveyance  and  notice  of  hearing,  1698. 

interested  parties  may  contest,  1599. 

conveyances,  when  ordered  to  be  made,  1600. 

execution  of  conveyance  and  record,  how  enforced,  1601. 

rights  of  petitioner  to  enforce  contract,  1602. 

effect  of  conveyance,  1603. 

effect  of  recording  copy  of  decree,  1604. 

recording  decree  not  to  supersede  i>ower  of  court,  160& 

successors  to  party  having  right  to  conveyance,  1606. 

when  decree  to  direct  possession  given,  1607. 
Payment  of  debts  of. 

order  in  which  to  be  paid,  1643. 

where  property  insufficient  to  pay  mortgage,  1644. 

dividend,  when  to  be  paid,  1645. 

expenses  of  funeral  and  of  last  sickness  and  family  allowance, 
1046. 

order  for  payment  of  debts  and  discharge  of  executor,  1647. 

provision  for  disputed  and  contingent  claims,  1648. 

after  decree,  executor  personally  liable,  1649. 

claims  not  included  in  order,  how  disposed  of,  1650!  . 

order  for  payment  of  legacies  and  extension  of  time,tl661» 

final  account,  when  to  be  made,  1652. 

neglect  to  render  final  account,  how  treated,  1653. 
Partial  distribution  prior  to  final  settlement  of. 

payment  of  legacies  upon  giving  bonds,  1658 

notice  of  application  for  legacies,  1659. 

who  may  resist  application,  1660. 

decree,  to  require  bond,  which  must  be  given,  1661. 

decree  may  order  whole  or  part  of  share  delivered,  1661. 

partition,  where  necessary,  how  made,  1661. 

costs  to  be  paid  by  applicant,  1661. 

order  of  payment  of  bond  and  suit  thereon,  1662. 
IHitribtUion  on  final  settlement. 

distribution,  how  made  and  to  whom,  ,1666. 

what  the  decree  must  contain,  l(/66. 

decree  of  distribution  final,  1666. 

distribution  when  decedent  wm  foreign  resident.  1667. 
'  decree  to  be  made  only  after  notice,  1668. 

taxes  to  be  paid  before  distribution,  1669. 

0.  C.  p. — 59 
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Estates  ov  ssobased  pebsohs— ZMsfributton  and  partition, 

partition  to  be  made  of  estate  in  common,  §  1675. 

petition  for  partition,  notice  thereof  to  be  ^yen.  1676. 

eetato  in  different  counties,  how  divided,  1677. 

partition  after  some  heirs  have  parted  with  their  interest,  IC^Q. 

shares  to  be  set  out  by  metes  and  bounds,  1679. 

whole  estate  may  be  assigned  to  one,  when,  1680. 

equality  of  partition  ;  payments  for,  by  whom  made,  1681 

estate  may  bo  sold  and  proceeds  distributed,  1682. 

notice  before  partition,  to  whom  given,  1683. 

commissioners,  duties  of,  1683. 

commissioners,  to  report  and  partition  to  be  recorded,  1C81. 

commiiKsioners,  when  not  necessary  to  appoint,  1685. 

advaucementFt  made  to  heirs,  how  heard  and  determined,  ICSG. 
AgeiUs  for  absent  interested  parties. 

court  may  appoint  agent  for  absentee,  1691. 

agent  to  give  bond,  compensation  of,  1692. 

unclaimed  estate,  how  disposed  of,  1693. 

real  and  personal  property  of  absentee,  when  to  be  sold.  1694. 

liability  of  agent  on  his  bond,  1695. 

certificate  to  claimant  of  money  in  treasury,  1696. 

final  settlement,  decree  and  discharge,  1697. 

discovery  of  property  after  final  settlement,  1698« 
See  EXEcirrons  and  adiomibtbatobb. 
EMdekcs.    DeJiniUons  of. 

Judicial  evidence,  1823. 

proof.  182i. 

law  of  evidence,  1825. 

original  evidence,  1829. 

secondary  evidence,  188U« 

direct  evidence,  1831. 

indirect  evidence,  1832. 

indirect  evidence  classified,  1957. 

primary  evidence,  1833. 

partial  evidence,  1834. 

satisfactory  evidence,  1835. 

indispensable  evidence,  1880. 

conclusive  evidence,  ISiST. 
'  conclusive  evidence,  how  xestfletBd,  19T8; 

cxunalatlve  evidence,  1838. 

corroborative  evidence,  1839. 

inference  defined,  1958. 

presumption  defined,  1959. 
Degree  of  proof. 

what  required  to  establish  flust,  1820. 

kinds  or  evidence.  1827. 

degrees  of  evidence,  1828. 

one  witness,  when  suffloient  to  prove «  fact,  1844. 
Qeneral  prindplet.  .  . 

direct  evidence,  what  sufficient  to  prove  a  fact,  18l4i  '^ 

testimony  confined  to  personal  knowledge,  1845. 

testimony  to  bo  In  presence  of  persons  afGected,  1846« 

witness  presumed  to  speak  the  truth,  1847.  •  - 

presumption,  how  repelled,  1847,  2051,  2052. 

one  person  not  affected  by  acts  of  another,  1848*  -^ 

declarations  of  predecessor  in  Utle,  as,  1849. 
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B\IDENCZL<— (7en«ra2  principles, 

declarations  which  are  part  of  transaction,  g  18.50. 

evid  nee  rchiting  to  third  person— primary,  when,  1851. 

declaration  of  decedent,  evidence  of  pedigree,  1852. 

declarations  of  decedent  evidence  agaiugt  successor   185di. 

part  of  transaction  proved,  the  whole  admissible,  1854. 

contents  of  writing,  how  proved,  1855. 

agreement  in  writing,  deemed  the  whole,  1856. 

construction  of  writing,  relates  to  place,  1857. 

construction  of  statutes  and  instruments,  rule  of,  1858. 

intention  of  legislature  or  parties  to  be  pursued,  1859. 

circumstances  to  be  considered,  1860. 

terms  to  bo  construed  by  general  acceptailon,  1861; 

written,  to  control  print,  d  words,  in  blank  form,  1862. 

persons  sMlled  to  decipher  characters.  1863. 

of  two  constructions,  which  to  be  preferred,  1864. 

written  instrument  construed  aa  understood  by  parties^  1865. 

construction  to  bo  in  favor  of  natu.  al  right,  1866. 

material  allegations  only,  need  be  proved,  18'J7. 

evidence  to  be  relevant  to  question  in  dispute,  1868. 

evidence  on  collateral  questions  in  discretion  of  courtt  1868. 

afflmative  allegations  only  to  be  proved,  1869. 

&cts  which  may  bo  proved  on  trial,  1870, 

judicial  notice,  of  what  facts  court  will  take,  1875. 
Kinds  and  degrees  ofemdence. 

knowledge  of  court,  facts  within,  i875. 

of  witnesses.    See  Witnesses. 

of  writings.     See  Wbitimos  ;    Public  WBmNas  ,    Pbivaxx 
Wmtings. 

of  material  objects  presented  to  tne  senses,  i954. 

when  an  inference  arises,  1960. 

presumptions,  when  may  be  controverted,  1961. 

specification  of  conclusive  presumptions,  1962. 

specification  of  controvertible  presumptions,  1963. 

what  evidence  indispensable,  1907. 

perjuiy  and  treason,  evidence  required  to  prove,  1968. 
Staiule  of  frauds. 

will,  to  bo  in  writing.  1969. 

revocation  of  will,  what  required  to  prove,  1970. 

transfer  of  real  property,  evidence  required,  1971,  1972. 

agreement  not  in  writiDg,  when  invalid,  1973. 

representation  as  to  credit  of  third  party,  1974 
Producticn  of  evidence. 

by  whom  to  bo  produced,  1981. 

writing  altered,  who  to  explain,  1982. 

mauncr  of  pr  duction — ^testimony,  how  taken,  2002. 

See  Affidavit  ;  Deposiiioss  ;  Examination  of  Witnebses. 

means  of  production.    See  Subpcena,  Witnesbes. 
Effect  of  evidence. 

jury*  to  judge  of,  2061. 

conclusive  evidence,  jury  not  to  judge  effect  of,  2061. 

to  bo  instructed  by  court  as  to,  2061. 
Miscellaneous  provisions  cls  to  evidence. 

an  offer  equivalent  to  payment,  2074. 

whoever  pays  is  entitled  to  a  receipt,  2075. 
objections  to  tender,  at  what  time  to  be  taken,  2070. 
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B^DXSCE'-MHsedlaneous  provisions. 

rules  for  conBtruing  description  of  land,  8  2077. 

offer  of  compromise  not  an  admission  of  debt,  2078.. 

confession  of  adultery,  effect  of  in  divorce,  2U79. 

proceedings  to  perpetuate  testimony.    See  Testimont. 

administration  of  oaths  and  affirmations.    See  Oath. 

questions  of  fact  to  bo  decided  by  jury,  2101. 

what  questions  to  be  decided  by  court,  2102. 

questions  of  facts  to  be  decided  by  court  or  referees,  2108. 
Examination,  of  debtor  of  judgment  debtor,  proceedings  In,  717. 

trial  of,  how  conducted,  718. 
Examination  of  wirNEss.    oral  exunination  defined,  2005. 

order  of  proof,  how  regulated,  2042. 

when  witnesses  may  be  excluded,  2043. 

court  may  control  mode  of  Interrogation,  2044. 

direct  and  cross-examination  defined,  2446. 

leading  question  defined,  2046. 

Witness  may  refresh  memory  by  notes,  when,  2047. 

cross-examination,  as  to  what,  2048. 

party  producing  not  allowed  to  lead  witness,  2049. 

witnesses,  when  and  how  examined,  2050. 

how  impeached,  general  reputation,  2051. 

Impeachment  of  witness,  inconsistent  statements,  20S2. 

evidence  of  good  chuwcter,  when  allowed,  2053. 

writing  shown  to  witness  subject  to  inspectioii,  2054. 
See  Witnesses. 
EzGEFnoNS,  may  be  taken,  time  when,  <»40. 

what  deemed  excepted  to,  C47. 

form  of,  648. 

to  be  signed  by  judge  and  filed  with  clerkr-649.. 

how  taken  on  notice  to  adverse  party,  650. 

after  judgment,  how  taken,  651. 

proceedings  on  refusal  of  court  to  allow,  652. 

Where  judge  ceases  to  hold  office,  file,  how  settled,-  668« 

may  bo  taken  to  report  of  referee,  645. 

bill  of,  necessary  on  motion  for  new  trial,  668. 

bill  of,  pirt  of  judgment  roll,  670. 

to  sureties  on  undertakings,  how  taken,  948 

to  sureties  in  replevin;  when  to  be  taken,  513. 
Excessive  Damages,  as  ground  for  new  trial,  657., 
£7«0UTiON,  within  what  time  may  Issue,  681. 

who  may  issue,  form  of,  what  to  require,  682. 

when  made  returnable,  683. 

money  judgmen  sand  others,  how  enforced^  684. 

execution  after  five  years,  when  allowed,  685. , 

when  may  issue  after  death  of  pari.y,  686. 

how  and  to  whom  issued,  687. 

what  liable  to  seizure  on,  688. 

propertyuot  affected  till  levy  made,  688. 

right  of  property  claimed  by  t&ird  party,  how  tried  689. 

deposit  of  fees  on  trial  of  right,  689. 

property  exempt  from,  690. 

writ  of,  how  executed,  691. 

notice  of  sale  under,  how  given,  692. 

selling  without  notice,  penalty  attached,  693. 

sales,  how  conducted,  694. 
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Execution,  who  may  not  be  purchaser  at  sale,  §  694. 
order  of  sale,  who  may  direct   694, 
refusal  of  purchaser  to  pay  bid,  resale,  695. 
summary  proceeding  against  purchaser  refusing  to  pay,  696. 
liability  of  officer,  limitation  of,  697. 
personal  property  capable  of  manual  delivery,  how  delivezed. 

698. 
personal  property  not  capable,  how  delivered,  699. 
real  property,  when  absolute  sale  or  not,  700. 
when  not,  what  certificate  should  contain,  700. 
real  property  sold,  by  whom  may  be  redeemed,  701, 
when  may  be  redeemed,  and  redemption  money,  702. 
successiye  redemptions,  when  may  be  made,  703. 
notice  of  redemption  to  be  given  sherifT,  703. 
effect  of  redemption.  703. 

in  default  of  redemption,  conveyance  to  be  made,  703« 
on  redemption,  to  whom  payments  to  be  made,  704. 
redemptioner,  what  must  do  to  redeem,  705. 
court  may  restrain  waste,  penc^g  redemption,  706. 
on  good  cause  shown  injunction  may  issue,  745. 
rents  and  profits,  who  entitled  to,  707. 
eviction  after  purchase,  what  purchaser  may  recover,  708. 
when  Judgment  to  be  revived,  IvS. 

petition  for  revival  of  judgment,  how  afid  by  wnom  made,  708. 
party  who  pays  more  than  his  share,  may  compel  contribu- 
tion, 709. 
proceedings  supplementary  to  execution.    See  Supplementabt 

PBOCEEDINaS. 

against  steamers  and  boats,  proceeds  of  sale,  how  applied,  824, 
notice  of  sale  of  steamers  to  be  given,  827. 
stay  of,  on  api)eal  to  county  court,  979. 
firom  justices'  courts,  within  what  time  may  issue,  901. 
contents  of  justices'  execution,  902. 
may  bo  renewed  in  justices'  court,  903. 
duty  of  officer  receiving  execution,  9D4, 
proceedings  supplementary,  provisions  of  code  tu  apply,  905. 
may  issue  against  married  women  in  forcible  entry,  1164. 
what  WAges  are  preferred  claims  under.  1206. 
EZECVTOBs.    To  whom  letters  on  proved  will,  to  issue,  1349. 
must  appear  and  qualify,  1349. 
who  incompetent  to  serve  as,  1350. 
who  may  file  objections  to  granting  letters  to,  1351. 
marriage,  when  it  extinguishes  right  to  administer^  1B38. 
executor  of  an  executor,  disability  of,  1353. 
absence  or  minority  of  co-executor,  eflFoct  of,  1354. 
acts  of  a  portion  of  executor  va^id,  1355. 
fdrrn  of  letters  testamentary,  1360. 
to  take  oath,  1387. 
to  file  bonds,  1388. 
to  record  letters,  etc.,  1387. 
power  of  court  to  suspend,  167. 
may  sue  without  j:)ining  party  interested,  369. 
may  sue  for  death  of  person,  877. 
renunciation  of  right  to  probate  by,  1301. 
transcript  of  proceedings,  evidence  of  executor's  authority. 
1429.    See  Executobs  asd  Administsatobb. 
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ESSCUTOBS  AND  ADMnUBTBATOB& 

to  take  oath  and  file  bonds.;  8  1887. 

"bonds  to  be  recorded,  1387. 

form  and  requirements  of  bond,  1388. 

additional  bond,  when  required,  1989.* 

conditions  cf,  1390. 

eacli  to  give  separate  bond,  1391, 

successive  suits  on  bond  may  be  maintained,  1392. 

sureties  must  justify  and  bonds  be  approved*  139£L 

requirement  of  Judge  on  deficient  bond,  1394. 

right  ceases  on  insufficient  security,  1395, 

bond,  when  may  be  dispensed  with,  1396. 

further  bond  may  be  required,  1397. 

citaticn  to  executor  to  show  cause,  1398. 

further  security  may  bo  ordered,  1399. 

revocation  of  letters  for  neglect  to  obey  orderr  liOOv 

suspension  of  powers  of,  1401. 

power  of  court  to  suspend,  167. 

further  security  ordered  without  applicatiosr  1402. 

release  of  sureties,  1403. 

new  sureties,  order  of  release,  1404. 

forfeiture  of  letters  for  neglect  to  give  new  8uretie8».140S. 

application  to  be  determined,  when,  1406. 

letters  revoked  t>n  will  subsequently  found,  1423. 

power  of  executor  in  such  case,  1424. 

when  colleagues  are  disqualified,  remaining  -executoCf  ftc,  to 
act,  1425. 

who  to  act  when  all  incomiMtent,  1426. 

resignation  of,  when,  1427. 

court  to  appoint  successor,  1427. 

liability  of  out-goer,  1427. 

all  acts  of,  valid  till  power  Is  revoked,  1428. 

transcript  from  minutes  of  court  as  evidence:of  auttUJcUy  of, 
1429. 
SanovaZ  and  smpmsions  in  certain  cases. 

suspension  of  powers  of,  for  embezzlement,  1436. 

notice  to  be  given  and  citation  to  api>ear,  1437. 

who  may  appear  on  becring,  1438. 

notice  to  absconding  executors,  etc.,  1439. 

court  may  comx)el  attendance,  1440. 

letters  revoked  for  failme  to  furnish  inventory,  1460. 
Qf  the  powers  and  duties  of. 

entitled  to  possession  of  all  decedent's  property,  1452. 

to  take  poBsessiou  of  entire  estate,  1681. 

may  sue  and  bo  sued  for  recovery  of  property,  1582. 

may  sue  for  embezzlement  prior  to  grant  of  letters,  1458. 

may  sue  for  possession  of  estate,  1452. 

may  maintain  actions  for  waste,  conversion  and  trespass,  1683. 

may  be  sued  for  waste  or  trespass  of  decedent,  1584.    - 

actions  on  bond  of  executur  may  be  brought  by  another,  1586. 

what  cxecutorfl  need  not  be  parties,  1687. 

may  compound  with  debtor,  1588. 

may  recover  property  fraudulently  disposed  of  by  testfttor. 
1589. 

when  not  bound  to  sue  for  such  property,  1690. 

disposition  of  estate  recovered,  1691. 
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ExsoDTOBs  AMD  ADMZNiflKBA.TOB8— Poio«r»  and  duties  of. 
may  complete  contracts  of  sale  of  real  estate,  9  1697. 
allowance  and  rejection  of  claima  by.  See  Ebtaxes  or  lUfiCV&aXD 

PEBBOKS. 

LidbUities  and  compmsaihn  of. 
when  personally  liable,  1612. 
to  be  charged  with  all  estate,  1613. 
not  to  profit  or  lose  by  estate,  1614. 
for  imcollected  debts  without  fault,  1610. 
compensalion  of,  1616. 
not  to  purchase  claims  against,  1617. 
commissions  allowed  to,  1618. 
Aocounting  and  gettlements  by. 

to  reiider  exhibit,  when,  1622. 
citation  to  account  at  third  term,  1623. 
petition  for  citation  to  render  account,  1624. 
citation  to  account  on  application,  1625. 
objections  to  account,  who  may  file,  1626. 
attachment  for  disobeying  citation,  1627. 
to  render  acoountft  at  expittttion  of  term,  1628. 
to  account  after  authority  revoked.  1629. 
revocation  of  letters  fo"  neglect  to  account,  1630. 
to  produce  and  file  vouchers,  1631. 
vouchers,  when  need  not  bo  produced,  1632. 
appointment  of  day  of  settlement,  notice  thereof,  1633. 
final  settlement,  ftartition  and  distribudon  may  be  simultan- 
eous, 1634. 
who  may  fllo  exoeptions  to  account,  1636. 
what  matters  may  be  contested  by  heirs,  1686. 
postponement  of  hearing  in  contest  of  account,  1637. 
settlement  of  accounts,  when,  and  when  not  conclusive,  1637. 
proof  of  notice  must  be  made  before  settlement,  1638. 

Eersonal  liability- of,  after  decree  for  payment  of  debts,  1649. 
ability  for  failure  to  give  notice  for  presentation  of  claim* 
1650. 
final  account,  when  to  be  made,  1652. 
neglect  to  render  final  account,  how  treated,  1653. 
final  settlement,  decree  and  discharge,  1697. 
costs  alowed  in  actions  by  and  against,  1931. 
on  appeal  security  may  be  limited  or  modified,  946. 
Exemption.    Property  exempt  ftom  execution,  69 J. 

from  jury  duty,  who  are  exempt,  200.    See  ExsoiTlOB. 
ExoNEBATioN,  of  bail.    See  Abbest  and  Bail. 
ExPEBis.    Skilled  persons  may  decipher  characters,  1863« 
facts  which  may  be  proved  on  trial  by   1870, 
may  prove  unwritten  Uw  of  sister  state,  1902. 
See  SviDSNOB. 

Facib.  to  be  stated  in  complaint,  426. 

insufficiency  of,  ground  for  deminrcr,  430. 

special  issues  not  made  by  pleadings,  how  tried,  309 

degree  of  certainty  required  to  estabUsh,  1826, 

what  facts  may  be  proved  on  trial,  1870. 

issue  of,  how  it  arises,  690. 

agreement  on,  on  submission  of  controversy,  1138. 

of  which  court  will  take  judicial  notice,  1876. 
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Fabmeb,  property  of,  exempt  from  execntioiii,  g  €90. 
FATBEOi'may  sue  for  seduction  of  daughter,  375. 

may  sue  for  death  or  injury  of  child,  876. 

rank,  in  order  of  persons  entitled  to  admix)jster«  1865.       V 

entitled  to  guardianship  of  minor,  1751. 
Fees,  tender  of,  to  be  made  to  witness,  1987. 

of  attorney,  how  to  be  paid,  1021. 

of  referees,  1028. 

on  recording  mechanics'  lien,  1189. 
See  Costs. 
FiCTrnoTJs  NAME,  party  may  be  sued  by,  474. 

ignorance  of  real  name  to  be  stated  in  complaint,  474> 
FiMDiNas.    Referees  to  report  within  twenty  days,  643. 

effect  of  findings  of  referees,  644. 

of  referee,  may  be  excepted  to,  646. 

of  fact,  how  waived,  634. 

must  be  in  writing  and  filed  within  twenty  days,  633. 

of  fact  and  conclusions  of  law,  must  be  separately  stated,  633 

how  prepared,  635. 

practice  and  proceedings  on,.  635. 

on  coimter  claim,  626. 

on  claim  and  delivery,  627. 

general  and  special  defined,  624. 

when  general  or  special  may  be  given,  625. 
Fines,  for  neglect  of  juror  to  appear,  238. 

biay  bo  imposed  on  usurpation  of  ofELce,  809*. 

actions  for,  in  police  courts,  932. 

imposed  for  neglect  to  obey  mandAte,  1097. 

imposed  for  contempts,  1218.   .  . 

imposed  on  btate  officers,  how  enforced,  109t, 

See  FOKFEITURE. 

Fibs  engines,  exempt  fr  .m  execution,  690, 

FOBClbLB  ENTBY  AND  DETAINEB. 

jurisdiction  in  actions  for,  85. 

jurisdiction  in  county  courts,  1163. 

treble  damages,  when  allowed,  735, 

forcible  entry  defined,  1159. 

forcible  detainer  defined,  1160. 

imlawful  detainer  defined,  1161. 

notices,  how  served  in,  1162. 

parties  defendant  in  actions  for,  1164. 

parties  generally,  1165. 

complaint  in  actions  for,  1166. 

day  for  appearance  to  be  fixed,  1166. 

service  of  sum  uons  and  complaint,  1166. 

summons,  form  and  service  of,  1167. 

practice.    (See  under  1178.) 

arrest,  order  for,  when  made,  1168. 

judgment  by  defajlt  may  be  entered,  1169. 

defendant  may  appear,  answer  or  demur,  1170. 

trial  may  be  by  jury,  1171. 

showing  required  of  plaintiff,  1172. 

what  defendant  may  show,  1172. 

complaint  must  bo  amended,  when,  1173. 

verdict  and  judgment  in,  1174. 

complaint  ftnd  answer  must  be  verified,  1176 
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Forcible  entry  and  detainer,  appeal  not  to  stay  proceedings  unless 

so  directed,  §  1176. 

rules  of  practice  and  proceedings  in,  1177. 

new  trials  and  appeals  in,  1178. 

FOBEIGN  BE8IDENT. 

summons,  how  served  on,  412. 
•See  Abskntee. 
FoBECLosTTBE  ■    Place  of  trial  in  actions  for,  892. 

proceedings  in  action  for,  726. 

surplus  after  sale,  how  disposed  of,  727. 

proceedings  in  actions  on  instalment  loans,  728. 

receiver  may  l>e  appointed  in,  564. 

remedy  by,  is  exclusive,  744. 

when  action  lies  against  decedent's  estate,  1600. 
See  MonxOAOE. 
FoBEiQN  wnx,  proceedings  in  probate  of,  1822-1324. 

See  Wnx. 
FoBFEXTUHE,  limitation  of  action  for,  840. 

place  of  trial  in  actions  for,  893. 

on  sale  under  execution,  without  notice,  698^ 

liability  of  sheriff,  697. 

form  of  action,  807. 
Fbaivchise,  actions  for  usurpation  of,  802-809. 

See  UsuBPATioN  of  ofxice. 
Fbapd,  a  ground  for  arrest,  479. 
Fbauds.    See  SrAiirrB  or. 
FuBNiTUBB,  exempt  from  ezecutiou,  680. 

FOSBIATION  OF  JUAT.     See  JUBT. 

Gabsibhbe,  citation  to  issue  to,  545. 

memorandum  to  be  furnished  by,  646. 

when  liable  to  plaintiff,  644.  y 

to  be  served  with  notice  of  attachment,  4(48. 

property,  how  attached  in  hands  of,  542. 
See  Attachment. 
Oabmishmemt.    See  Attachboent. 
Gold  coin.    See  Judgment. 
GovEB^OB,  to  appoint,  in  case  of  absence- or  incapacity  of  judge, 

160,  162. 
GuADiNO.    See  Liens,  enforcement  of. 
Gband  jimY,  to  inquire  into  public  offenoeB,'85. 

when  to  bo  impanne  ed,  241. 

how  cons*,  ituted,  242. 

pannel,  how  filled,  242. 

proceedings  regulated  by  penal'code,  248. 
Growing  timber,  aoiiou  for  tresspass  for  cutting,  738. 
Guardian  ad  litem  of  infant  to  appear  in  actions,  372. 

how  appointed,  373. 

how  appointed  in  Justices'  courts,  843.  * 

power  of  court,  how  affected  by  probate  act,  1769. 
Guardian  and  ward. 

appointment  of  guardian,  how  provided  for,  .804. 
Gttardiana  of  minors. 

probate  judge  to  appoint,  when,  1747. 

petition  for  appointment,  1747. 

minor  may  nominate,  when,  and  when  not,  1748 
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QvjlBDUX  ahd  'WAJBCD--ChuardiaM»  qf  mincn. 

-when  minor  over  fonrteen,  §  1749. 

nomination  by  minor  after  fonrteen,  1750. 

father  and  mother  entitled  to  appointment,  when,  1751. 

minor  having  no  father  nor  mother,  1752. 

powers  and  duties  of,  1753. 

bond  of,  and  its  conditions,  1754. 

letters  of,  form,  and  when  to  issue,  1754. 

order  appointing,  conditions  may  he  inserted  in,  1765. 

letters  of,  and  bond  to  bo  reco-  ded,  1756. 

maintenance  of  minor,  how  provided  for,  1767. 

testamentary  guardian  to  give  bond,  1758. 

powers  of  teittamentary  guardian  limited,  1753. 

powers  of  court  as  to  appointment  of  guardiaaft-ad  Utein»  how 
affected,  1759. 
Qtutrdians  of  insane  and  incompetent  penom. 

verified  petition,  what  to  contain,  1763. 

appointment  after  hearing,  when  will  be  made,  1764. 

powers  and  duties  of,  1705. 
Powers  and  duties  of  guardians, 

to  pay  debts  of  ward  cut  of  ward's  estate,  1768. 

to  lecover  debts  due  ward  and  represent  him,  1709. 

to  manage  ward'a estate,  1770. 

to  maintain  ward,  1770. 

to  sell  real  estate,  1770. 

maintenance  of  ward,  how  enforced,  1771. 

may  Join  in  assent  to  partition,  1772. 

must  return  inventory  of  ward's  estate,  1773. 

appraisers  to  bo  appointed,  li73. 

proceedings,  on  after  discovered  or  acquired  property,  1775. 

mu:t  make  annual  and  other  settlcmeats,  1774. 

allowance  of  accounts  cf  joint  guardiuis,  1775. 

exiHinses  and  coinpensation  of,  1776. 
SaU  of  property  and  SsposiUon  of  proceeds. 

may  sell  property  in  certain  cases,  1777. 

Bale  of  real  estate  to  bo  mado  on  order  of  court,  1778. 

application  of  proceeds  of  sale,  1779. 

proct  eds,  how  to  be  inv<  sted,  1780. 

order  of  sale,  how  obtained,  1781, 

notice  to  next  of  kin,  how  given,  1782. 

copy  of  order  tg  bo  served,  or  published,  1783 

on  written  consent,  notice  need  not  be  given,  178dL 

hearing  of  application,  1784. 

who  may  bo  examined  c  n  hearing,  1785. 

costs,  to  whom  to  bo  awarded,  1786. 

order  of  sale,  what  to  specify,  1787. 

bond  to  be  given  before  selling,  1788. 

proceedings  to  coni'orm  to,  provisions  relating  to  estates  of 
deceas  d  persons,  1789. 
..  order  of  sale,  limitation  to,  1790. 

conditions  of  sale,  of  cbtate  of  minor  heirs,  1791. 

bond  and  mortgage  to  be  given  for  deferred  payments,  1791. 

probate  court  may  crdr  r  investmeut  of  money,  1792. 
Non-resident  guardians  and  wards. 

gi^dians  of  non-resident  persons,  1793. 

powers  and  duties  ol,  1794. 
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QUABDIAR  AND  WABD— iVon-rest^ent,  to  f^ive  bonds,  S  IWff. 

to  what  guardiansliip  to  extend,  1796. 
removal  of  non-resident  ward'H  prox)erty,  1797. 
notice,  and  pioceouiags  on  removal,  V!VS. 
order  of  removal  to  be  made,  1798. 
order,  a  discliargo  of  i)er6on  In  postession,  1799. 
General  and  mucdlanemis  provisions. 

cxomiuotion  of  persons  suspected  of  defrauding  or  conceal- 
ing ward's  estate,  1800. 
removal  and  resiguation  of  guardian,  1801. 
surrender  of  estate,  1801. 
guardianship,  how  terminated,  1802. 
new  bond,  when  required,  1803. 
bond  to  bo  filed,  action  on,  1804. 
limitation  of  action  on  guardian's  bond,  1806. 
limitation,  for  recovery  of  property  sold,  1806. 
more  than  ono  guardian  may  bo  appointed,  1G07. 
power  of  probato  judge  in  chambero,  1808. 
undertakings,  requisites  of,  1809; 

Hamd  WBiTiNO,  how  proved,  1943. 

evidence  respecting,  how  given,  1944. 

comparisoTts  of.  how  made,  1946. 

entries  of  decedents  as  evidence,  1946. 

proof  of,  when  admitted  in  probate  of 'WUl,  181S. 
Highways,  damages,  for  trespass  on,  733. 

measure  of  damages,  734. 
Husband,  not  liable  for  debts  of  sole  trader,  18il. 

when  not  to  bo  witness  against  wife,  1881 

when,  must  testify,  1882. 

when  to  be  joined  with  wife  as  party,  370. 
HoxjsKHOLDEB,  property  of,  exempt  from  execution,  .600. 
Habeas  cubpub,  jurisdiction,  in  issuanco  of  writ,  43, 67,  M. 
HoMXSTBAD.    Set  apart  to  survivor,  1474, 1486. 
See  Estates  ov  deceased  pebsoxu. 

IkiCATKSZAi..    Errors,  may  be  disregarded,  476. 
Impeachuent.    Ciourt  for  trial  of,  how  composed,  8S. 

jurisdictioti  of,  36. 

officers  of  court,  37. 

trial,  provided  for  in  penal  code,  38. 
bmusomcsNT,  effect  of,  on  limitation  of  actloag»8(ML 

of  judgment  debtor,  when  may  be,  716.  ^  "  " 

for  contempt  of  coturt,  1219. 

for  disobedience  of  mandate,  1097, 

8eO  DiBCHABOB  TBOU  IMPBXSOiniBirF. 

Imfsovements,  value  of,  when  allowed  as  set  off,  741. 

estimation  of  value  of,  in  eminent  domain,  1348« 

when  not  assessed  in  eminent  domain,  1249, 
I^ADVEBTKNCE,  rel'ef  from  by  amendment,  473. 
Indictments,  jurisdiction  of  county  court  on  trial  of,  66, 

what,  to  be  transmitted  to  municipikl  oourt^  106. 
Indxbbct  evidence,  defined,  1832. 

See  Evidence. 
Insibfknsabia  evidence,  defined,  1836.  '  "^ 

See  Evidence. 
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Infant,  to  appear  by  guardiaB,  i  872. 

effect  of  infancy,  on  limitation  of  actions,  862. 

summonB,  how  served  on,  411. 

one  year  after  removal  of  disability  given  to  infaat  to  con- 
test probate  of  will,  1333. 

letters  of  administration  dtwafUe  mtnore  estate,  1S64. 

sbare  of,  on  partition,  to  be  paid  to  guardian,  793. 

share  of,  on  partition,  securities  may  be  taken,  777. 

effect  of  infancy,  on  claim  to  escheated  estateSt  1272. 

who  entitled  to  guardianship  of,  1751. 
Infkbence,  defined,  1958. 

on  what  founded,  1960. 
Injunction. 

what  is  and  who  may  grant,  625. 

when  it  may  be  granted,  626. 

at  what  time,  may  be  granted,  527. 

what  required  to  obtain,  527. 

after  answer,  upon  notice,  528. 

security  required  upon,  529. 

order  to  show  cause,  530. 

to  suspend  business  of  corporation,  how  and  by  whom  gnmt- 
ed,  531. 

motion  to  vacate  or  modify  application,  how  made»«fS2. 

when  will  be  vacated,  63c;. 

to  restrain  injury  during  foreclosure,  V46 

to  restrain  injury  after  execution,  745. 

to  restrain  injury  during  probate,  13il. 
Injubies,  kinds  of,  enumerated,  27. 

to  property,  defined,  28. 

to  person  defined,  29. 

claims  for,  may  bo  united,  427. 

place  of  trial  in  actions  for,  395,  832. 

liability  of  sceamers  and  vessels  for,  813. 

liability,  oh  entry  for  survey  of  land,  743, 

liability  for,  after  sale  on  execution,  74G. 
iHaAiTE  PERSONS,  when  guardian  may  bo  appointed  for,  1763 

appointment  of,  on  hearing,  1764. 

powers  and  duties  of  guardians  of,  1765. 

guardians  to  recover  share  of,  on  partition,  794. 

may  consent  to  partition  and  execute  release,  795. 

service  of  summons  on.  how  made,  411. 

cannot  be  wimesses,  1880. 
Iksantty,  effect  of,  en  limitation  of  actions,  852. 

effect  of,  on  claim  to  escheated  estates,  1272. 
Insolvenct,  proceedings  under  statute  to  continue,  1822. 

jurisdiction  of  county  court  in  actions  of,  85. 
INBPKCTZON  OF  WBiTiNOs,  rcfussl  of,  Its  effoct.  449. 

may  be  demanded,  1000. 

every  citizen  entitled  to  inBX>ect  and  copy  public  writincs,  1899. 

party  inspecting  not  bound  to  produce  writing  in  evidence, 
1939. 

docket  of  judgment  to  be  always  open  for  inspection,  673. 

produced  by  witness  to  refresh  his  memory,  2047. 

writing  shown  witness  may  be  inspect  .>d  by  adverse  party,  2054. 
iNSXBUcnoNs  TJ  JUBT.    Charge,  what  to  state,  608. 

what  must  be  furnished  on  request,  608. 
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Institictlons  to  Jury,  as  to  findings  of  fact.  9  025. 
jury  may  return  for  farther,  614. 
special,  how  given,  609. 
as  to  evidence,  2061. 

INBTBUMEMTS  IN  WBITINO.     See  PbIVATX  WnXTDiaS;  WJU'lTEir  HfSTBU- 
MENT8.     ' 

Insuvficienct,  of  facts,  ground  for  demurrer,  430. 

of  evidence,  ground  for  new  trial,  657. 
Inbxtbrbction,  change  of  place  of  holding  court,  on  account  of,  142. 
Intebest,  and  costs  form  part  of  judgmt'nt,  1036. 
Intebpleadeb,  other  person  may  be  substituted  for  defendant,  384. 

proceedings  on  substitution,  384. 
IirrBBPBETEB,  when  may  be  sworn  in  actions,  1884. 
INTEEVENTION.  wheu  it  tskes  place,  and  how  made,  387. 

parties  may  be  brought  in,  387. 
IBBEOULABITT,  of  proceedings,  ground  for  new  trial,  657. 

effect  of,  in  proceedings  on  judicial  sale,  708. 
IBBELBVANT  UATXEB,  may  be  stricken  out,  453. 
iNXEBBOOATOBZEs,  annexed  to  conunifisiou  to  take  teetlnoiiyi  2026. 

See  Evidence. 
Issues,  definition— kinds  of,  688. 

of  law,  how  raised,  5-^9. 

of  fact,  how  raised,  590. 

of  law,  how  tried,  591. 

of  fact,  how  tried,  692. 

of  law,  to  be  first  disposed  of,  692. 

caSes  to  be  placed  on  calendar,  593. 

parties  may  bring,  to  trial,  594. 

postponement  of  trial  of,  595. 

proceedings  to  defeat  postponement,  696. 

in  partition  suits,  759. 

in  mandate,  when  may  be  tried  by  jury,  1O90L 

in  proceedings  against  joint  debtors,  994 

in  forcible  entry  and  detainer,  1171. 

in  justices'  courts,  defined,  878. 

of  law,  how  ra  sed,  879. 

of  fact,  how  raised,  880. 

of  law,  how  trfed,  881. 

of  fact,  how  tried,  882. 

trial  of  fact  by  jury,  how  waived,  631. 

how  waived  in  justices'  courts,  883. 

trial  of  issues  by  referees,  63& 
See  Tbiaij. 
IZEics  or  Accouirr,  need  not  be  set  out  in  pleading,  464« 

• 

JoiNDSB.    SeePABTZEs;  Causes  or  actioit. 
Joint  debtobs. 

proceedings  against,  parties  not  summoned  in  action  may  be 
summoned  after  judgment,  989. 

summons,  what  to  contain  and  how  served,  990. 

affidavit  to  accompany  summons,  991. 

answer,  when  filed  and  what  to  contain,  992, 

pleadings,  what  constitute,  993. 

issues,  how  tried,  994. 

Yerdict,  what  to  be,  994. 

Judgment,  where  some  of  several  defendants  oiriy  are  serv^ ' 
4J4. 

e*  o.  p.— «o 
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JuDOB,  not  to  have  partaiefr,  |  179. 

when  disqualifled  to  act,  170. 

when  not  to  act  as  attorney,  171. 

certain  judges  not  to  act  as  attorney,  172. 

relieved  from  office,  to  aeltle  exceptions,  dSS* 

may  be  a  witness,  1883. 
See  Tebm  of  officb. 
JinxiMEKT,  against  whom  may  be  given,  578. 

against  attorney  at  law,  for  suspension  or  removal,  299. 

against  one  of  several  debtors,  costs  may  be  severed,  1025. 

against  one,  and  action  proceed  a«  to  others,  579. 

against  married  woman  in  forcible  entry,  1164. 

against  sheriff  for  official  acts,  conclusive  on  sureties^  1065. 

against'decedwt,  when  not  a  lien,  1606. 

award,  when  it  has  effect  of,  1286. 

costs,  when  allowed  to  plaintiff,  1022. 

costs,  when  allowed  to  defendant,  1024. 

costs,  when  allowed  to  one  of  several  defendiuits,  1036L 

costs,  to  be  included  on  judgment,  1036. 

costs  on  appeal,  in  discretion,  1027. 

coimty  courts,  always  open  to  render,  89. 

district  courts,  when  may  enter,  78. 

effect  of,  upon  rights  of  parties,  1908. 

effect  of,  against  discharged  prisoner,  1162.L 

for  contempt,  final,  1222..  • 

final,  may  be  appealed  from,  939. 

final,  in  distribt  court— appeal  from,  968» 

how  enforced,  after  five  year8»  685. 

how  pleaded,  456. 

how  reviewed,  936, 937. 

interest  and  costs  to  be  included  in,  1035. 

in  supreme  court,  concurrence  necessary,  47. 

memorandum  of  costs  to  be  Jumished,  1088. 

modified  on  appeal,  costs  in  discretion,  1027. 

of  dismissal  and  nonsuit,  681. 

of  dismissal  against  non-resident,  1037. 

of  justices'  and  police  courts,  how  ap])ealed  ftom,  974. 

on  appeal  from  inferior  court,  may  be  appealed  fhazi,  839. 

on  answer  filed,  relief  granted,  68«). 

on  failure  to  answer,  relief  granted,  580. 

on  failure  to  answer,  in  what  cases  granted^  58fik 

on  confession,  how  entered.  1134. 

on  submission  of  controversy,  1130. 

onthem^its.  682. 

on  report  of  referee  in  partition,  766. 

on  review  of  case,  1075. 

on  review,  what  constittttes,  1077. 

on  i^peal,  part  of  judgment  roll,  058. 

on  appeal,  remittitur  to  be  certified  by  cleric,  068. 

renewal  of,  in  foreclosure,  on  eviction  of  purchaser,  708. 

satisfaction  of ,  under  attachment,  650. 

supreme  court  always  open  to  render,  48. 

supreme  court  to  render  within  six  months,  note  under  50. 

What  deemed  adjudged  on  former  judgment,  1911. 

what  rights  determined,  in  actions  for  usurpation,  806. 

when  revened,  restitution  to  be  made,  957. 
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Judgment,  wlwn  oooclnslve,  6  190B. 

when  conclnslvG  in  foreclosure,  726. 

what  treatment  of,  constitateB  contemptr  1309* 
Manner  of  giving  and  entering. 

book,  to  bo  kept  by  clerk,  668. 

case  may  be  brought  for  ai^ument,  66S. 

docket,  how  kept  and  contents  of,  ft79. 

docket,  to  be  open  tor  inspection,  C73. 

gold  coin  or  currency,  667. 

lien  of.  defined,  671. 

no  lien  on  estate  where  death  occurred  after  Tordiot,  1606. 

roll,  what  to  constitute,  670. 

satisfaction  of.  how  made,  676. 

transcript  of,  may  be  filed  in  any  county,  674. 

to  be  entered  wiUiin  twenty-four  hours,  664. 

upon  death  after  verdict,  not  to  be  a  lien,  669. 

when  counter  claim  exceeds  demand,  666, 
In  particular  actions. 

in  replevin,  to  be  an  alternative,  667. 

in  general,  what  is,  577. 

In  special  proceedings,  defined,  1064. 

in  actions  to  quiet  title,  740. 

in  forcible  entry  and  detainer,  by  default^  1168* 

in  forcible  entry,  on  verdict,  1174. 

in  foreclosure,  726. 

in  actions  for  usurpation  of  office,  605. 

in  usurpation— fine  may  be  imposed,  SCO. 

in  partition  suits,  759. 

In  partitipn,  effect  of,  767. 

in  x>artitl'on,  how  enforced,  684. 

in  election  contests,  1122. 

in  mandate,  to  be  granted,  1095. 

in  actions  for  enforcement  of  liens,  119S* 

in  liens,  what  to  include,  1193. 

in  liens,  rank  of  liens,  1194. 

in  liens,  docketed  for  deficiency,  1195. 

inproceedingd.  relative  to  escheated  estates,  1271. 

in  proceedings  to  contest  probate,  1314. 

In  proceedings  to  declare  wife  sole  trades*  1817* 

in  contempts,  fine  Imposed,  1218. 
In  juttica*  comix. 

on  confession  in  Justices'  courts,  880. 
dismissal  in  Justices'  courts,  800. 

on  verdict  in  Justices*  courts,  891. 

on  demurrer  in  justices'  courts,  899. 

abstract  of.  in  justices'  ourts,  897. 

abstract  to  bo  filed  and  docketed,  898. 

costs,  allowed  in  justices'  courts,  896. 

docket  of  justice,  effect  <  f,  899. 

docket  not  a  lien  unless  abstract  ii  recorded,  600. 

excess  of.  remitted  to  save  jurisdiction  of  Justice,  flOi. 

on  trial  in  Justices'  courts,  H92. 

on  offer  to  compromise  in  justices'  courts,  896. 

whea  defendant  subject  to  arrest,  893. 
iimerfxnn  Book,  to  be  kept  by  clerk,  668. 

:oiife88ion  of  Judgment  to  be  entered  in,  USA. 
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JuoaiCBHT  Debtob.    Execution  may  Issue  4igaliiBt,  I  9BX. 

execution  after  death  of,  686. 

property  of,  exempt,  690. 

may  indicate  property  to  levy  on,  601. 

may  direct  order  of  sale,  694. 

may  redeem  property  sold,  when,  702. 

to  whom  payments  to  be  made,  704. 

supplementary  proceedings  against,  714. 

may  be  imprisoued,  when,  715. 

debtor  of  may  pay  creditors  claim,  716. 

may  be  punished  for  contempt,  721. 

earnings  of,  when  exempt  from  execution,  690. 
JuDOXENT  Boll.    What  to  contain,  670. 

to  contain  judgment  on  appeal,  958. 

what  constitutes,  in  proceedings  for  diB8olutloii«  1233« 
JuDiCLkL  Days,  what  are,  133. 

non-judicial  days,  134. 

See  ADJOUBNltfENT. 

Judicial  Districts,  defined,  64. 
Judicial  Evidence,  defined,  1823. 
Judicial  Notice,  one  kind  of  evidence,  1827. 

facts  of  which  court  will  take,  1876. 
Jitdioial  Officebs,  in  general,  156. 

may  take  acknowledgments  and  affidavits,  179. 

may  take  depositions  in  this  state,  2031. 

exempt  fjrom  jury  duty,  200. 

incidental  powers  and  duties  of,  ]176. 

powers  of,  out  of  court,  176. 

enumeration  of  powers,  177. 

inay  punish  for  contempt,  178. 

"What  acta  of,  are  contempts,  1209. 

invested  with  powers  to  enforce  exercise  of  JnrisdSebon  187  > 
Judicial  Powebs.    By  special  investment,  190. 
Jhdioial  Becobd,  defined,  1904. 

how  authenticated,  as  evidence,  1905. 

of  foreign  country,  how  authenticated.  1906. 

oral  evidence  of,  of  foreign  country,  1907. 

effect  of  judgment  upon  rights,  1908. 

effect  of  judicial  orders,  when  conclusive,  1909U 

when  parties  to  be  deemed  the  same,  1910. 

what  deemed  adjudjsed  in,  1911. 

where  sureties  bound,  principal  is  also,  1912^ 

of  foreigu  state,  itu  effbct,  1913. 

of  court  of  admiralty,  1914. 

of  foreign  judgment,  its  effect,  1915. 

manner  of  impeaching,  1916. 

Jurisdiction  required  to  sustain,  1917. 

Justices'  Judgment  in  othear  state,  how  proired^  1921. 
See  EviDKMCB. 
Judicial  Bemidies,  defined,  20. 

how  divided,  21. 
JuBiBDiCTioN.    Acquired  by  voluntary  appearance  4i6. 

of  Judicial  otflcors.  179. 

of  Justices'  of  peace,  area  of  civil,  116. 

of  justices'    of    peac&  on    takiioLg    acknowledgments,    and 
afiidavits,  179. . 
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Jurisdiction,  of  jnstices  of  peace  in  petit  larony  ajid  assault  and  bat- 
tery, g  117. 

in  proceedings  on  confession  of  judgment,  1132. 

in  insolveucy  cases,  85. 

in  cases  for  breaches  of  the  peace,  xl7. 

in  proceedings  for  change  of  names,  1276. 

in  proceedings  for  condemnation  of  land,  1243. 

in  proceedings  relative  to  escheated  estates,  1269. 

may  be  carried  into  effect,  187. 

of  supreme  court,  42. 

of  district  court,  57. 

of  county  couirt,  85,  86. 

of  probate  court,  97,  1294. 

of  probate  court,  estate  in  several  counties,  129S. 

of  municipal  criminal  court,  106. 

of  justices*  courts,  114-117. 

of  justices'  courts,  limited,  925. 

of  probate  court,  limited,  1294. 

want  of,  a  ground  for  demurrer,  430. 

want  of,  ground  for  impeachment  of  record,  X916« 

when,  acquired,  416. 

what  required  to  sustain  record,  1917. 
/UBOB.    Qualifications  of.  who  competentf  198. 

disqualiflcation  of,  199. 

may  be  witness,  when,  1883. 

who  exempt  from  service  as^  200. 

discharge  of,  for  sickness  at  trial,  615. 

affidavit  of,  to  impeach  verdict,  657. 

who  may  be  excused,  201.. 
Sdedxng  and  returning^  for  courts  of  record. 

list  of  persons  to  serve  as,  to  be  made,  204. 

selection,  how  made,  205. 

lists,  what  to  contain,  206.  .     . 

previous  service,  whjn  to  exclude  from  list,  207. 

list  to  bo  placed  with  clerk.  208. 

duty  of  clerk  on  receiving  l-st,  209. 

regular  jurors  to  serve  one  year,  210. 
DrcBwing—Time  and  manner  of. 

to  bo  drawn  upon  order  of  judge,  214. 

number  to  bo  drawn,  214. 

judgo  and  sheriff  to  be  notified  of  time,  215. 

sheriff  and  judge  to  witness  drawing,  216. 

drawing,  when  to  be  adjourned,  217. 

proceedings  in  drawing,  when  to  be  had,  218. 

drawing,  how  conducted,  219. 

after  adjournment,  disposition  to  be  made  of  ballots,  220. 

copy  of  list  to  be  furnished,  221. 
Manner  of  summoning  Juron. 

sheriff,  how  tu  summon,  225. 

court  may  order  drawing,  when,  226. 

when  jury  may  be  completed  from  bystanders,  227. 

Jurors  fur  justices'  nnd  police  courts,  by  whom  summoned.  280. 

how  summoned.  231. 

return  of  officer,  232. 

juries  of  inquest,  how  summoned,  235. 

obedience,  to  summons,  how  enforced,  238. 
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JuBT,  defined,  §  190. 

different  kinds  ot»  191 

for  trials,  defined,  193. 

for  trials,  of  what  to  consist,  194. 

of  inqueet,  defined,  196. 

when  grand  Jnry  to  be  impanneled,  341. 

grand  jury,  how  constituted,  242. 

to  be  impanneled  as  prescribed  in  penal  code,,  348. 

Impanneling  trial  jury,  clerk  to  call  list,  246. 

manner  of  impanneling  trial  jury,  247. 

jury,  how  drawn,  600. 

challengeB,  four  peremptory  allowed,  601, 

grounds  of  challenge  for  cause,  602. 

challenge  for  cause,  how  tried,  603. 

jury  to  be  sworn,  form  of  oath,  604. 

on  trial  of  right  of  property,  how  summoned,  689 

how  obtained  in  contest  of  probate  of  wiU,  1313. 

how,  and  when  may  be  waived,  631. 

how  waiyi  d  in  justices'  courts,  883. 

may  try  facts  not  in  issue,  when,  309. 

may  be  conducted  to  view  property,  610. 

may  tak:>  certain  papers  on  withdnwing,  612« 

yerdict  of,  what  is,  624. 

when  may  correct  informal  verdict,  619. 
See  Findings  ;  Yeboict. 
JuBXiOEB'  Ck)UBTs,  to  be  held  by  Justice  of  peace,  112« 

election  of  justice  and  term  of  office,  113. 

civil  Jurisdiction  of,  114. 

jurisdiction  not  to  be  extended  to  trial  of  title,  US. 

extent  of  civil  jtffisdiction  in  city  or  town,  116. 

jurisdiction  of  public  offenses,  117. 

courts,  where  to  bo  held— to  be  always  open,  118. 
Place  of  trial  of  acUons  in. 

in  what  township  or  city  may  be  commenced,  JSS3L 

placo  may  be  changed  In  certain  cases,  833. 

limitation  on  right  to  change,  834. 

to  what  court  transjerred,  835. 

proceedings  after  order  changing  venne,  836. 

effect  of  order  changing  venue,  837. 

transfer  of  cases  to  district  court,  838. 
Actions,  how  commenced  in. 

by  filing  complunt  and  issuance  of  summons,  839i. 

summons  may  issue  within  a  year.  840. 

issuance  of  summons,  how  waived,  841. 

appearance,  by  attorney  or  in  person,  842. 

guardian,  how  appointed,  8i3. 

summons,  how  issued,  and  what  to  contain^  844« 

time  for  defendant  to  appear,  845. 

alias  summons,  when  may  issue,  846. 
several  alias,  may  bs  issued,  817. 

limitation  upon  time  of  service,  848. 

summons,  by  whom,  and  how  served*  849, 
hour  given  lor  appearance,  850. 
Pleadings  in 
form  of,  851. 
What  constitutes  the,  852. 
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JmnoB*  o(nnu».^Pkad(itgt  <i»— complaint  deflned*  §  868. . 

when  demurrer  may  be  pnt  in,  854. 

answer,  what  to  contain,  856. 

omission  to  set  np  counter  oUim,  effect  of,  856. 

when  plaintiff  may  demur  to  answer,  857. 

proceedings  on  demurrer,  858. 

amendment  of  pleadings,  when  allowed,  859. 

costs  on  allowance  of  amendments,  when,  869« 

time  in  whidi  to  demur  or  answelr  to  amended  pleadings,  860. 
Anut  and  Beat. 

order  of  arrest,  and  arrest  of  defendant,  861' 

affldayit  and  undertaking  for  order,  862. 

defendant  arrested,  must  be  taken  before  justice^  868. 

officer  to  give  notice  to  plaintiff  of  arrest,  864. 

officer  to  detain  defendant,  866. 
Attadiment. 

writ  to  issue  upon  affidavit,  866. 

undertaking  required,  867. 

writ,  substance  of,  868. 

undertaking  may  be  taken  by  officer,  868. 

provisions  applicable  to  Justices'  attachments,  868. 
Claim  and  ddxotry. 

how  enforced,  870. 
JudgmoA  by  default. 

on  failure  or  defendant  to  appear,  871. 

on  demurrer,  872. 
Time  of  trial  and  postponemenii. 

when  trial  must  commence,  873- 

postponement  on  motion  of  court,  874 

postponement  by  consent  of  parties,  878. 

postponement  on  application  of  party,  876. 

conditions  imposed  for  postponement,  877. 
Trials,  conduct  of. 

issues,  defined,  878. 

issues  of  law,  defined,  870. 

issue  of  fact,  defined,  880. 

issue  of  law,  how  tried,  881. 

issue  of  fact,  how  tried,  882. 

Jury,  how  waived,  88a 

trial  to  proceed  if  either  p«r^  Mis  to  appear,  884. 

chaUengeB,  peremptory  and  for  cause  allowed,  886. 

Inspection  and  copy  of  written  instrument  may  be  ordered, 
886. 

genuineness  of  signatures,  when  deemed  admitted,  887. 
Jud^pnenU  other  than  by  defauU. 

by  confession,  889. 

by  confertsion,  proceedings  on,  1135. 

of  dismissal,  without  prejudice,  890. 

U];>on  verdict,  when  to  be  entered,  891. 

on  trial  by  court,  when  to  be  entered,  802. 

on  arrest,  what  fact  must  be  stated,  893. 

sum  in  excess  of  Jurisdiction  may  be  remitted,  884. 

on  offer  of  compromise  before  action,  895. 

costs  to  be  included  in,  896. 

abstract  of,  form  of,  897. 

abstract  to  be  filed  and  docketed,  808. 
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Jubhc^'  oonsn.-'-JudgmenU  other  than  by  d^finiU* 

execution  thereon  may  isaue,  when,  I  899u 

not  to  create  lien  on  lands,  900. 
Execution, 

may  issne  wlfliln  five  years,  901. 

contents  of,  902. 

how  renewed,  903. 

duty  of  officer  recelTing,  904. 

supplementary  proceedings  on,  905. 
Contempts  in. 

justice  may  punish  for,  906. 

in  immediate  view  of  justice,  how  punished^  907. 

not  In  immediate  view,  warrant  to  issue,  908, 

punishments  for,  extent  of,  909. 

conviction  to  be  entered  on  docket,  910. 
Docket  ofjtutice, 

what  to  contain,  911. 

totries  in,  primary  evidence  of  facts,  911. 

index  must  be  kept,  913. 

must  be  delivered  to  successor  by  county  derk,  914. 

proceedings  on  vaiancy  of  office,  and  before  appointment, 915. 

justice  may  issue  process  on  docket  of  piedeoessor,  916. 

Successor  of  justice,  who  deemed,  917. 

county  Judge,  when  to  designate,  018. 
General  provisiom  relating  to. 

justice  to  issue  subpoenas  and  final  process,  within  county,  919. 

blanks,  except  subpoenas,  to  be  filled,  920. 

justice  to  receive  and  pay  out  money,  921. 

may  attend  for  other  Justice  when  disabled,  922. 

may  require  security  for  costs,  923. 

who  entitled  to  costs,  924. 

provisions  applicable  to  justices'  courts,  926^. 
JUBXIOB  OF  Peace.    Election  and  term  of  office  of»  118. 

extent  of  civil  jarisdiction,  114,  117. 

jurisdiction,  how  restricted,  116. 

may  take  acknowledgments,  179. 

may  take  affidavits,  179. 

cannot  iBSue  writ  of  review,  1068. 

cannot  issue  mandate,  1086.  . 

cannot  issue  prohibition,  1108. 
Justification,  of  sureties  to  undertaking,  19S7* 

of  sureties  on  claim  and  delivery,  613,  616. 

of  sureties  on  arrest  and  bail,  493,  495. 

in  defense,  to  action  of  libel  and  slander,  46L 

IiABOBEBs.    Liens  of,  1183. 

See  Liens,  ENroBOXMXKV  or. 
Land,  defined,  17. 
Law  of  Evidence,  defined,  1826. 
Laws,  are  either  written  or  unwritten,  189S. 

written  law  defined,  1896. 

constitution  and  statutes,  1897. 

public  and  private  statutes  defined,  1898; 

unwritten  law  defined,  1899. 

books  containing,  presumed  correct,  lOUO^ 

how  authenticated,  1^1. 
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LawB,  oral  evidence  to  prove,  8  1902. 

recitals  in  statutes,  how  far  evidence,  1903. 
See  Evidence. 
Leasehold.    When  subject  to  redemption,  700. 
Legal  Capacity.    Want  of,  ground  for  demurrer,  490. 
Lbtteiis  of  Administration. 

form  of,  1360,  1362. 

of  administrator  with  will  annexed  to  be  signed  by  clerk,  1350. 

who  may  obtain,  order  in  which  to  grant,  1365. 

preference  of  pf  rsons  equally  entitled  to,  1366. 

when  granted  in  discretion  of  court,  1367. 

minor,  when  entitled,  to  whom  granted,  1368. 

who  disqualified,  1369. 

not  to  issue  to  married  women,  1370. 

not  to  issue  to  partner,  1365. 

to  be  recorded,  1387. 

when  to  issue  on,  foreign  will,  1324. 

may  be  issued  on  lost  will  established,  1340. 

when  issued  after  final  settlement,  1698. 

special  letters  may  be  issued  out  of  term  time,  1412. 
AfpUcaiion  for. 

application  for.  how  made,  1371. 

may  be  granted  at  regular  or  special  term,  1872. 

notice  of  application,  1373. 

contesting  application,  1374. 

hearing  application,  1375. 

evidence  of  notice,  1376. 

must  bo  granted,  when,  1377. 

proof 8  required  before  grant  of,  1878. 

may  be  granted  to  others  than  those  entitled,  1879. 
Revocation  of. 

when  will  be  revoked,  1383. 

petition  filed,  citation  to  issue,  1384. 

hearing  of  petition,  1385. 

prior  rights  of  relatives,  1386. 

revocation  on  subsequent  probate  of  will,  1423. 
See  Executobs  and  Al.mini8TBatobs  -,  Wills. 
LsTTEBs  Testamentahy.    Form  of,  1360. 

may  issue  after  final  settlement,  1698. 

Jurisdiction  of  probate  court  in  isEUjince  of,  97. 
Bee  ExEcuions  and  Administbatobs, 
Lextebs  with  Will  annexed.    Form  of,  1361. 

when  to  issue,  1350. 

petition  for,  when  to  be  filed,  1361. 

in  case  of  disability  of  executor,  1354. 

authority  of  administrator  with,  1356. 

to  be  signi  d  by  clerk.  1356. 

flee  EXECtrrOBS  and  ADBONSTItATOBS. 

Liadility.    Confession  of  judgment  for  contii^ent,  1188. 
of  officer  arresting  witness.  2068,  2069. 
of  8h«.riff  on  re-sale  under  execution,  697. 

8e0  hlHEBIFF. 

Libel  and  Slandbb,  hew  stated  in  complaint,  460. 

answer  in  actions  for,  401. 

what  may  be  given  in  evidence,  461. 
LiDBAfiiEs.    Of  whom  exempt  from  execution,  690.  ■ 
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LxEN,  of  judgment,  eontiniumee  of,  88  ^9.  671,  074. 
holder  of,  as  purchaser  on  petiUon,  786. 
actions  for  forclosure  of  mortgage.  726-728» 

See  FOBECLOSVBE. 

Liens,  enfobcemknt  of. 

definition  of  lien.  1180. 

what  property  ftr'ttject  to  liens,  for  labor,  etc.,  1183. 

liens  for  grading  and  filling  lots  and  streets,  1184. 

what  interest  in  lend  subject  to  lien,  1185. 

effect  of  lien,  1186. 

claim  of  lien  to  be  filed  in  recorder's  office,  1187. 

Hens  upon  separate  parcels,  how  designated,  1188, 

chum  to  be  recorded,  fees  of  recorder,  1189. 

time  of  continuance  of  lien.  1190. 

service  of  summons  by  pubUcatlon,  1191. 

sub-contractors,  who  are,  1192. 

sub-contractors,  when  paid  out  of  proceeds,  1192^ 

costs,  what  may  be  allowed,  1193. 

court  to  declare  rank  of  liens,  1194. 

execution  may  issue  for  deficit,  1195. 

actions  for  liens  may  be  united,  1196. 

Hen  not  to  impair  right  of  recoTery  of  debt»  1197. 

roles  of  practice,  1198. 

new  trials  and  appeals,  1199. 

for  salaries  and  wages,  1204. 

preferred  creditors  on  assignment  of  ptoperty,  1204. 

preferred  creditors  against  estates,  1206. 

preferred  claims  on  attachment  and  execution,  1206. 

upon  yessels,  steamers  and  boats,  813-827. 
Life  Insxtbavce,  policy  of,  when  exempt  troja  executioii,  699* 
LxMiTATioM,  of  time  lor  issuance  of  execution,  681. 

of  time  for  redemption,  702. 

LlMTTATION  OF  ACTIONS.     Of  CIVU  SOtioUS,  812. 

For  the  reeowry  of  real  property. 
when  the  people  willnot  sue,  315. 
when  action  cannot  be  brou^t  by  grantee  of  state,  310. 
when  actions  by  people  or  grantee  of  state,  to  be  broogbt 

within  five  years,  317. 
seizin  within  five  jrears,  when  necessary,  818. 
when  necesssry  In  actions,  a  defense  arising  out  of  title  to^  or 

renis,  319. 
entry  on  real  estate,  320. 
possession,  when  presumed,  321. 
occupation  deemed  under  legal  title,  unless  adverse,  821 . 
occupation,  when  deemed  adverse,  322. 
adverse  possession  under  instrument  on  judgment,   wLat 

deemed,  323. 
actual  occupation  under  claim  of  title,  deemed  adverse,  824. 
adverse  posHession  under  claim  of  title  not  written,  what  con- 

stitutes,  325. 
adverse  possession,  how  affected  by  relation  of  tenancy,  826. 
right  of  possession  not  affected  by  descent  cast,  827. 
disabilities  excluded  from  time  to  commence  acti(nia,  82& 
0/  actions  other  than  for  reoofvery  of  property, 
periods  prescribed.  335, 
within  five  years,  836. 
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IjiaxA.<noiv  or  xcnotm.'^^Hker  UiM^fur^  recovery  ((fpinpertf, 

-within  four  yeara,  S  337. 

within  three  years,  338, 

within  two  years,  339% 

witbin  one  year,  340. 

within  six  months,  841, 

-within  six  months,  claim  against  connty,  342. 

for  relief  not  hereinbefore  provided,  343. 

where  came  of  action  accrues  on  mutaal  aceonntf  344. 

actions  by  the  people,  345. 

no  limltiubion  to  actions  for  recovery  of  money  placed  on  de- 
posit, following  g  345. 

actions  to  redeem,  346. 

to  redeem  part  of  mortgi^ed  premises,  347, 
General  provisiont. 

when  an  action  is  commenced,  350. 

exception,  where  defendant  is  out  of  state,  351. 

exception,  as  to  persons  under  disablity,  352. 

in  suits  by  aliens,  time  of  war  to  be  deducted,  354. 

provisions,  where  Jadgment  has  been  reversed,  355. 

provision,  where  action  is  stayed  by  injunction.  356, 

provision,  where  person  entitled  dies  before  limitation  -ex* 
pires,  353. 

disability  must  exist  when  right  of  action  aociued,  357. 

when  two  or  more  disabilities  exist,  etc. .  358. 

limitations  applicable  to  actions  against  directors,  359. 

•cknowledgmont  or  new  promise  must  be  in  writing,  360. 

of  time  to  set  aside  Judgment  and  answer  to  the  merits,  473. 

limitation  laws  of  other  states,  effect  of,  361. 

existing  causes  of  action  not  affected,  363, 

existing  statutes,  how  affected  by  code,  9, 

tbe  word  ''action,*'  how oonstrued,  869, 

tdaim  to  escheated  estates,  1272. 

contesting  will  after  probate,  1327. 

disability,  when  available  on  contest  of  will,  1833, 

action  on  guardian's  bond,  1805. 

for  recovery  of  property  sold  by  guardian,  1806. 

of  one  year  for  contest  of  will  af  ^er  probate,  1327. 

infants,  etc.,  one  year  after  removal  of  disabili^,  1883. 

time  during  vacancy  in  administration,  effect  of,  1001. 
iJB  PKSDExn,  to  be  filed  in  real  actions,  400. 

to  be  filed  in  partition,  755.    See  NoncK. 
Lost  Pafxbs.    Copy  of,  when  may  be  filed,  1045, 
Lost  Will.    Proceedings  in  probate  of,  1388. 
See  Will. 

KAMBAMtm,  to  be  hereafter  designated  maaditte,  106k 

SeeMAMPJLTB. 
l£4ia>Aiv,  defined,  1084. 

when,  and  bv  what  courts  Issued,  106S. 

jurisdiction  in,  inuanoe  of  writ  of,  67. 

supreme  oourt  always  open  for  Issuanoe  of,  48. 

ipower  of  supreme  Justices  to  issue  writ  of,  166. 

writ  may  issue  and  be  heard  at  chambers,  1106. 

writ,  when  and  upon  what  to  issue,  1086. 

substance,  must  be  either  alternative  or  perenptory,  1087. 
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Mandate,  alternative,  when  to  ISBue.  fi  1088. 

peremptory,  when  to  issue,  1088. 

adverse  party  may  answ-r  under  oath,  1089. 

jury  trial,  when  may  be  ordered,  1090. 

applicant  may  demur  to,  or  countervail  answer*  109L- 

motion  for  new  trial,  where  made,  1092. 

provisions  to  govern  new  trials  on,  1110. 

clcrli  to  trautimit  verdict  to  court,  1093. 

hearing  on  motion,  1093, 

heariug  in  default  of,  or  insufficiency  of  answer,  1094. 

damages,  costs  and  peremptory  mandate,  when,  decreed.  1095. 

service  of  writ.  1096. 

penalty  for  disobedience  of  writ,  1097. 
Maps  anz>  chabts,  when  primary  evidence,  1936. 
Mabixeb,  proceedings  to  enforce  claimV  of,  825. 

proof  of  claims  of,  826. 
See  Boats. 
Mabbiags,  effect  of,  on  statute  of  limitatiom,  862. 

not  to  abate  action,  883. 

effect  of,  on  claims  to  escheated  estates,  1272. 

no  defense  in  actions  for  unlawful  detahier,  1164. 

extinguishes  authority  of  executrix,  1352. 

testimony  to  establish,  may  be  perpetuated,  2084. 
ISabbied  womak,  when  may  sue  alone,  370. 

may  defend,  in  her  own  right,  371 

as  solo  trader,  responsibilities  of,  1820. 

may  become  sole  trader,  1811. 

proceedings  of,  on  application  as  sole  trader,  1812->1S21. 

not  to  be  executrix,  unless  named  so  in  will,  1362. 

cannot  bo  appointed  administratrix,  1352. 

not  to  be  witness  against  husband,  when,  1881. 
Masculine,  words  indicating,  convertible  with  femiainb,  17, 
Matebiai.  aix£gations,  defined,  463. 

only,  need  bo  proved,  1867. 

evidence  to  correspond  with,  1868. 
Matebial  objects,  one  kind  of  evidence,  1827. 

as  evidence,  admitted  in  discretion,  1954. 

jury  may  be  taken  to  view  the  premises,  610. 
Matttb,  in  avoidance,  deemed  controverted,  462. 

redundant,  may  be  strickei^  out,  453. 
Mxchanxcs,  property  of,  what  exempt  ftova.  executiOBf  690* 

liena  of.    (See  Liens,  ekpobcekent  of.) 
Memobandum,  of  costs,  to  be  furnished,  1033^ 

of  eoHta,  on  appeal,  1034. 
Mebgeb,  remedies  not  merged,  32. 
Mineb,  property  and  implements  of,  what  exempt  ftova  esaontios, 

690. 
3IIMINO  CLAIMS,  customs,  rules  and  usages  to  govern,  748L 

jurisdiction  of  Justices'  courts,  114. 

liens  of  mechanics  upon,  1183. 

how  sold,  in  probate  proceedings,  1629. 
MxHiNo  cirsTOMS,  proof  of;  in  actions  concerning  mining  claiBis^  74C 
Minibtebial  ofFiCEBs,  election,  powers  and  duties  of,  262- 

conduct  of,  controlled  by  law,  128. 
See  Clebk. 
IfiNOB.    See  Infant. 
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MiNOBrnr,  effect  of,  on  limitation  of  actions,  §  352. 
MisooMDUCT,  of  jury,  ground  for  new  trial.  667. 
MiBDESfEAHOB,  Jurisdiction  of  justices'  courts  in  actions  for,  117. 
MisjoxMDEB,  of  parties  or  causes  of  action,  ground  for  demuzxer. 

430. 
MisTAXa,  relief  fi-om,  may  be  had  by  amendment,  478. 
Mitigation,  may  be  alleged  and  proved  in  libel  and  slander*  481. 
Modification,  of  awaid  by  court,  when,  1288. 

8ee'AwAB2>;  Judgment. 
Month,  defined,  17. 
Mobtoaob,  not  deemed  a  oonveyanoe,  744. 

See  FOBECLOSUBB. 

Mothbb,  may  sue  for  seduction  of  danghteir,  whcaa,  875. 
may  sue  for  injury  or  death  of  child,  when,  376. 
rank  in  order  of  persons  entitled  to  administer,  1365 
when  entitled  to  guardianship  of  minor,  1751. 

HOTXONS  AND  OBDEBS. 

order  and  motion,  defined,  1003. 

definition  of,  applicable  to  special  proeeediags,  1064. 

When  made,  1004. 

notice  of  motion,  at  what  time  to  be  given,  1005. 

transfer  of,  to  show  cause,  1006. 

order  for  payment  of  money,  how  enforced,  1007. 

motion  for  postponement,  upon  what  made,  596. 

motion  for  discharge  of  attachment,  grounds  of,  556.. 

motion  for  new  trial,  when  to  be  heard,  660. 

motion  for  new  trial  in  mandate,  where  made,  1002. 
See  Obdeb  ;  Notice. 
MumoiPAit  coiTBT,  to  be  continued,  104. 

Judge,  election  of,  and  term  of  office,  lOS.  > 

Jurisdiction  of,  106. 

presumptions  in  favor  of  its  Judgmeoti,  107. 

terms  of,  108. 

where  held,  109. 

officers  and  salaries,  110. 
Municipal  judge,  may  take  acknowledsmenta  andaiBaBhvifi^  TT9. 

Name.    See  CtarABon  of  name  ;  sicnnout  name. 

Negative  aixeoations,  when  may  be  proved,  1879L 

Nbgueot,  in  pleadings,  relief  from,  may  be  had  by-amepdnMit,  473» 

If BOLiGSKCE,  relief  from,  may  be  had  by  amendmb^tt  ^3.. 

resulting  in  injury  or  death,  who  may  sue  fiue,*  356^377.. 
Keootiable  instbuments,  cross  demands,  in  action*  oii,«44Q«' 
Newlt  disgovebed  evidence,  ground  for  new  iiial^fiSZi.. . 
New  matteb,  answer  may  contain,  437. 

when  deemed  controverted,  462. 

within  what  time  to  (demur  to,  448i 

when  issue  arises  on,  590. 
New  pbomisb,  must  be  in  writing,  360. 
New  tbial,  defined,  666. 

when,  may  be  granted,  grounds  iior,  657. 

on  what  papers  moved  for,  658. 

notice  of  motion,  upon  whom  served,  «aadiw4u*4<»  contain, 
669. 

motion  to  be  heard  at  time  specified  or  <liflmlfi8ed,]66Q: 

Judge  to  make  written  statement  on  diMi«ioiu>f  jnotion,  C61. 

C.  C.  P 01 
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.  New  trial,  statement  made  b  j  Jnd^  to  constttnte  bin  of  exceptloais. 
§661. 

motion  for,  in  mandate,  when  to  be  made,  1092. 

motion  for,  in  prohibition,  1105. 

county  court  always  open  for  hearing  motion  for,  in  forcible 
entry  and  detainer,  89. 
~  Noir<iJUincnAi.  datb,  adjournment  to,  effect  of,  134  -tS5, 

holidajrs,  what  are,  10.  • 

falling  on  Sund;iy  11. 

time,  how  computed,  12. 

performance  of  acts  on  hoIliShys,  13. 
"NoK-BESiDEKT,  placo  of  trial,  in  actions  agsins^  395. 

appointment  of  attorney  for,  142. 

servico  of  summons,  how  made  on,  413. 

pleadings  of,  by  whom,  and  how  verified,  446. 

when  may  be  aUowed  to  open  judgment  by  deAtoXt  and  answer 
to  merits,  473. 

attachment,  when  may  issue  against,  588. 

proof  reqttired  of  plamtiff  in  action,  on  defimlt  ot,  ms8. 

summons  in  partition  suits,  how  served  on,  757. 

proceeds  of  sales  of  estates  of,  in  partition,  how  infeittx^  788. 

duties  of  clerk  making  such  iuTestments,  791. 

service  of  notices  and  pax)ers  on,  how  maide,  1016. 

corporation,  to  fmnish  security  for  costs,  1036. 

effect  of  failure  to  furnish  such  secxuity,  1037. 

limitation,  on  time  to  claim  escheated  estate,  1272. 
Koireurr,  when  jud<anent  of,  may  be  entered,  581. 
KoTABT  FCBLic,  Seal  of,  exeiiipt  fiom  execution,  690. 

may  administer  oath  or  affirmation,  2093. 

may  take  deposition,  in  this  state,  2031. 
KocxcE,  af  fcer  appearance  in  action,  who  entitled  to.  1014. 

effect  of,  on  priority  of  liens,  1186. 

for  inspection  of  books  and  documents,  1000. 

how  construed  when  written,  1865. 

insufficiency  of,  no  ground  for  dismissal  on  appeal,  9ffi» 

must  be  in  writiag,  1010. 

without  title,  when  valid,  1040. 

not  required,  to  vacate  order  made  out  of  eotirl,  987. 

ef  motion,  at  what  time  to  be  gtren,  1006. 
.Sanioeof. 

how  and  on  whcna  made,  1010. 

manner  of  making,  1611. 

by  mail,  when  made,  3012. 

by  deposit  in  post-ofiloe,  IMa 

when,  need  not  be  made,  1014. 

on  attorney,  when  to  be  made,  lOlS. 

on  non-resident,  how  made,  1010. 

service  by  telegraph,  1017. 
Inactions. 

of  abstract,  provided  in  partition,  799. 

of  application  for  in  Junction,  when  required,  9S8L 

of  injunction,  to  be  given  to  corporation,  681. 

«f  motion  to  vacate  injunction,  682. 

of  lis  pendens,  to  be  filed  in  real  actions,  409. 

to  be  served  on  lien^holders  in  partition,  702. 

to  tenant,  on  nnlawfol  detainer,  lid. 
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Notice— /n  acUons—to  tenant,  at  will  or  by  sofferanee,  8  U61. 

of  motion,  for  survey  of  lands,  742. 

of  security,  for  costs  required  of  .non-residents,  1037. 

of  arrest  of  defendant  in  justices'  courts,  864. 

of  change  of  attorney,  in  actions,  285. 

to  produce  written  inatrument  in  evidence,  1938. 

of  filing  award,  1280. 

on  retiitn  of  jury  for  instructions,  614. 

of  sale  under  execution,  how  given,  692. 

of  claim  to  contribution,  on  execution,  709. 

of  motion  for  new  trial,  to  be  filed  and  served,  669. 

of  appeal,  what  to  state,  imd  when  to  be  served,  940. 

of  appeal,  in  justices  and  police  courts,  974. 
In  special  proceedings. 

ot  application  for  mandate,  1088. 

of  application  for  writ  of  review,  1069. 

of  application  for  discharge  from  inprisonment.  1144. 

of  application  for  discharge,  how  served,  114$. 

of  hearing  petition  for  probate,  13Q3. 

of  probate  of  foreign  will,  1323. 

of  application  for  letters  of  adminiatcaiioiLt  1373. 

to  creditors,  to  present  claims,  1490.  , 

of  application  as  sole  trader,  1812. 

of  taking  deposition  out  of  state,  2024. 

of  taking  deposition,  in  state,  2031. 
KuiBANCE,  defined,  actions  for^  731. 

jurisdiction,  in  actions  lor,  85. 
NuKcuPATivB  WILLS,  proceedings  in  probate-of ,  1344*1^46. 
See  Wills.  *.    • 

Oath,  defined,  17. 

may  be  administered  by  courts  of  justice,  128;. 

may  be  administered  by  judicial  of&^s,  177. 

arbitrators  may  administ^,  1284. 

In  general,  who  may  administer,  21993. 

bow  administered,  2094. 

of  attorney  and  counsellor,  278. 

of  jury,  form  of,  604. 

of  executors  and  administratorv,  1387. 

of  prisoner,  confined  ou  civil  process,  form  oi.  1148. 

form  may  ba  varied,  how,  2095. 

form  of,  in  discretion  of  court,  2096. 

affirmation,  equivalent  to,  2097. 
Objectioks,  iu  practice,  when  taken  by  demurrer  or  answer,  433. 

when  not  taken,  deemed  waived,  434. 

to  appointment  of  referee,  how  tried,  642. 

to  grantiug  letters  of  administration,  when  filed,  1351. 

may  be  taken  to  dissolution  of  corporation,  1231. 
Obligatio>',  defined,  26. 

Occupant,  of  real  property,  in  forcible  entry  and.  detatoeK,  Trho  i<«, 
1160. 
See  Limitation  of  actions. 
07FEB  TO  couPBOMiss,  proceedings  on,  997. 

is  not  an  admission  that  anything  is  due,  2078. 
Omcx.    Eligibility  of  supreme  Justice  to,  156. 

of  district  judge  to,  157. 
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OAee»  actions  for  nsoxpatfon  of,  §S  803-609. 
tenure  of,  preserved,  6. 

See  UsTTBFATioir  of  oitios. 
OnncxAii  DOCTTKBim.    How  proved,  1918. 

See  PUBLIO  BECOBOS. 

OPZNXosr,  of  supreme  eotirt,  when  to  be  itlBd»  tt. 
Obai*  EXAMINATION,  defined,  2005. 

See  ExAMiMATioN  OF  wirszasza. 
Obdeb.    Definition  of,  1008. 

definition,  in  special  proceedings,  1064 
.   vlxere  made,  1004. 

transfer  of,  to  show  canae,  1006. 

may  be  enforced,  1T7. 

for  payment  of  money,  bow  enforced,  1007. 

supreme  court  always  open  to  make,  48. 

county  court  always  open  to  make,  89. 

second  application  for,  refused,  182. 

bow  reviewed,  936. 

made  out  of  court,  may  be  vacated,  937. 

duty  of  supreme  clerk,  on  appeal  from,  958. 

in  d^trict  courts,  what  appealable,  963. 

in  probate  courts,  what  appeahtble,  969. 

may  be  served  by  telegraph,  1017. 

for  new  trial,  in  si^reme  court,  costs  on,  1027. 

copy  of,  to  be  filed,  1258. 

copy  of,  to  form  purt  of  iudgment  roU,  670. 

judicial,  e£GBct  of;  1909. 
InacUonM. 

to  show  cause  in  Injunction,  630. 

for  investment  of  funds  in  hands  of  receiver,  569. 

for  aaie  of  property  attached,  618. 

to  dexK>8lt  money  iu  hands  of  trustees,  672. 

to  deposit  money  in  treasury,  573. 

enforcement  of  order  of  deposit,  574. 

discharging  sick  juror,  615. 

granting  or  refusing  new  trial,  deemed  excepted  to.  6#7. 

disobedience  of,  in  supplementary  proceedings,  721. 

for  survey  of  lands  in  real  actions^  742. 

for  survey,  what  to  contain,  743. 

of  si^  in  foreclosure,  7^ 

granting  or  reftising  new  trial,  appealable,  939. 

dissolving  attachment,  eflfect  of  appeal  from,  946. 

of  county  court,  for  transmission  of  ai^>eal  papers,  977. 

for  inspection  of  documents.  1000. 

dismissing  action  for  want  of  security,  1037. 
Jn  tpecial  proceedings. 

requiring  dehtor  to  appear  and  answer,  714. 

for  examination  of  one  owing 'the  debtor,  717. 

for  application  of  property  of  such  a  one,  719. 

eflfect  of  reversal  of,  appointing  executor,  971. 

for  trial  of  issue  in  mandate,  what  to  state.  1090. 

of  discharge  of  person  imprisoned  on  civil  process,  1149« 

committing  for  contempt,  1222. 

on  applica  ion  for  dissolution  of  corporation,  1230. 

final,  for  condemnation  of  land,  when  made,  1253. 

in  relation  to  escheated  estates,  1269. 
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OrOEB— /n  qMc»aIprooee(Ztiagf>~-chaiiging  name  of  person,  9  127&  . 

on  submission  to  arbitration,  1283. 

of  new  hearing  by  arbitrators,  1287. 

to  custodian  to  produce  will,  1802. 

to  show  cause  why  probate  should  not  be  revolLed*  1328, 

of  administration,  to  whom  made,  1366. 

for  probate  sales,  1323, 1525,  1532. 1531-1539. 
^so  Motions. 
OBDsn  uF  ABBhST.     From  whom  obtained,  ^1 

what  required  to  obtain,  482. 

in  justices'  court,  when  made,  8G1. 
See  AnitEST  and  bail. 
Obdeb  of  fboceedinos.    On  trial,  of  action,  607. 
Obdinance.    Jurisdiction  in  actions  for  violation  of,  '93Q» 

complaint,  requisites  of,  929. 
Obioinal  evidence,  defined,  1829 
Obiginal  jubisdiction.    Ot  supreme  court,  43. 

of  county  court,  85. 

Papebs.    Filing  and  servico  of,  1010-1017. 

lost  papers,  how  supplied,  1045. 

what  papers  valid,  1046. 

to  be  furnished  by  appellant,  on  appeal,  960. 

copies  of,  to  be  certified,  953. 

what  may  be  taken  by  jury,  on  retiring,  612. 
See  Notice. 
Pabtial  EviDEitCE,  defined,  1834. 
Pabtiality,  of  judge,  ground  for  change  of  venue,  397. 
Pabties.    Action  to  bo  in  name  of  party  in  interest,  367. 

assignment  not  to  prejudice  defense,  368. 

executor,  trustee,  etc.,  may  sue  without  joining  peiaoss  bene- 
ficially interested,  369. 

mUrried  woman,  actions  by  and  against,  .370 

wAen  wife  may  defend,  371. 

Itifant  to  appear  by  guardian,  372. 

guardian,  how  appointed,  373. 

unmarried  female  may  sue  for  her  own  seduction,  374. 

father,  etc.,  may  sue  for  seduction  of  daughter,  375. 

father,  etc.,  may  sue  for  injury  or  death  of  child,  376. 

representatives  may  sue  for  death  caused  by  w  ongful  Act» 
when,  377. 

who  may  be  joined  as  plaintiffs,  378. 

who  niay  be  joined  as  defendants,  379. 

parties  in  interest,  when  to  be  joined,  330. 

wiien  one  or  more  may  sue  or  defend  for  all,  382. 

holding  title  under  common  source,  when  m%y  join,  381. 

in  interest  when  to  be  joined,  382. 

plaintiff  may  sue  in  one  action  different  parties  to  commercial 
paper,  383. 

tenants  in  common  may  sever  an  action,  384. 

marriage,  or  other  disability  not  to  abate  action,  385. 

proceedings  on  disability  of,  385. 

another  person  may  be  substituted  defendant,  386. 

intervention,  when  takes  place,  and  how,  387. 

associat'.-s  may  be  sued  by  name  of  association,  388. 

court,  when  to  decide  controversy,  or  to  order  parties  in,  389 
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Partlefi,  defendant  may  be  siie.l  by  any  name,  wnen,  S  ^74. 

-who  may  appeal,  and  parlies  in  appeal,  how  desigDAtodr  938. 

Identity  of,  when  deemed,  1910. 
In  fictions  and  special  proceedings. 

actions  to  redeem,  346. 

for  fureclosure,  726  • 

for  nuisance,  731. 

-who  liable  for  waste,  732. 

plaintifTti  in  action  for  partition,  752. 

defendants  in  actions  for  partition,  754. 

court  may  order  in,  in  partition,  761. 

for  usurpation  of  office  or  franchise,  803. 

in  special  proceedings,  how  designated,  1063. 

defendants  in  forcible  entry  and  detainer,  1164. 

who  joined  in  suits  for  heirs,  1196. 

defendant  in  condemnation  of  land,  1246. 

Who  may  submit  to  arbitration,  1281. 
PASxrtioN.    Wbo  may  bring  action  for,  752. 

intereRts  of  all  parties  to  be  set  forth,  753. 

lienholders  not  of  record,  need  not  be  i>artie8,  764« 

plaintiff  must  file  notice  of  lis  pendens,  756. 

summons,  to  whom  must  be  directed,  756. 

unknown  parties  may  be  served  by  publication,  767. 

answer  of  defendants,  what  to  contain,  758. 

rights  of  all  parties  may  be  ascertained  in  one  action,  759. 

partial  partition  may  be  made,  760. 

Henholdcrs  must  be  made  parties,  orreferee  be  appointed,  7dt. 

lienholders  must  be  notified  to  appear,  762. 

court  may  order  sale  or  partition,  and  appoint  referees  there- 
for, 763.    • 

mnst  be  made  according  to  rights  of  parties.  764. 

referees  to  report  proceedings,  765. 

action  of  court  on  report.  Judgment  thereon  conclusive,  760. 

judgment  in,  how  enforced,  686. 

judgment  not  to  effect  tenant  for  years,  767. 

expenses  of  partition  to  be  apportioned,  768. 

lien  on  undivided  interest,  a  chai^se  on  what,  769. 

estate  for  life  or  years,  how  may  be  set  off  in,  770. 

application  of  proceeds  of  sale  of  encumbered  property,  771. 

party  holding  other  seenxities,  may  be  required  to  first  exhaust 
them,  772. 

proceeds  of  sale  on,  disposition  of,  773. 

when  i>aid  into  court,  cause  may  be  continued  for  dsteimlxia- 
tion  of  claims,  774. 

sales  by  referees,  to  be  at  public  auction,  775. 

court  must  direct  terms  of  sale,  776. 

referees  may  take  security  for  purchase  money,  777. 

tenants,  whose  estates  are  sold,  to  receive  compensation,  778. 

court  may  fix  compensation,  779. 

court  must  protect  unknown  tenants,  780. 

court  must  ascertain  value  of,  and  secure  future  contingent 
interests,  781. 

terms  of  sale  to  be  made  kno-wn  at  time,  782. 

lots  must  bo  separately  sold,  782. 

who  may  not  bo  purchasers,  783. 

referees  must  make  report  of  sales,  784. 

conveyance  may  be  executed  on  confirmation,  785. 
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Partition,  proceedings,  if  lienholder  becomes  pnrdHaser.  9  T86. 

conveyance,  must  be  recorded,  787.  "  • 

conveyance,  a  bar  against  parties,  787. 

proceeds  belonging  to  unknown  parties  mnst  be  invested,  788. 

Investment  to  be  made  in  name  of  clerk,  789. 

secorities  to  bo  taken  for  interests  of  parties,  when  ascer- 
tained,  790. 

duties  of  clerk  making  investments,  791. 

on  unequal  partition,  compensation  may  be  adjudged,  792. 

share  of  infant  may  be  paid  to  guardian,  793. 

share  of  insane  person  may  bo  paid  to  guardian,  794. 

guardian  may  consent  to  partition  without  action,  and  exe- 
cute releases,  796. 

costs  of  partition  a  Hen  on  share,  796. 

court,  by  consent,  may  appoint  single  referee,  797. 

eiq>enses  of  previous  litigation  allowed,  798. 

abstract  of  title,  when  furnished,  799. 

abstract,  how  made  and  verified,  800. 

interest  on  disbursements,  in  discretion,  801. 
Paxxemt  of  debts  of  decedent. 

when  will  provides  for,  it  must  govern,  ±560. 

if  provision  insufficient,  proceedings  thereon,  1662. 

estate  subject  to  debts,  1563. 

dee  Estates  of  deceased  pebsons  ;  Exeoutobs  ^b  Ad- 

MINISTBATOBS. 

Penalty,  for  failure  to  deliver  will,  1298. 

for  practicing  as  attorney  without  Uoense»  281, 

fCr  disobedience  of  mandate,  1097. 

flee  Fines.  \ 

Pendency  of  action. 

when  action  deemed  pending,  1049. 

notice  of,  to  be  filed  in  real  actions,  409. 

as  a  ground  for  demurrer  to  subsequent  suit,  430. 
PEBVOBifANCE,  of  Conditions  precedent,  how  averred,  467^ 

time  of,  of  act,  may  be  extended,  1064. 
Pebson,  defined,  what  it  includes,  17. 
Pebsonai.  dwuby,  who  may  sue  for,  375,  377. 
Pebsonal  pbopebty,  defined,  17. 

how  attached,  542. 

when  may  bo  sold  under  attachment,  6o0. 

order  for  sale  of,  548. 

trial  of  claim  of  third  person  to,  549. 
Pestilence,  ground  for  removal  of  court,  142. 
Pettt  labcesy.    Jurisdiction  in  justices'  courts,  117. 
Pexixion.    For  change  of  name,  what  must  specify,  1276. 

must  bo  publiCLbed  foiur  weeks,  1277. 

for  sole  trader,  what  to  contain,  1813. 

petitions  in  probate,  proceedings,  1371, 1397, 1481. 

petitionfi  for  sales  of  property  in  probate,  1481,  1518,  1630, 
1637. 
See  Wills;  pbobate  of  wills;  ezsctttobs  and  admin- 

ISTBATOBS. 

Phonoo&aphio  bepobteb.    Duty  of,  269L 
how  appointed,  269. 
effect  of  report  of,  270. 
compensation  of,  271. 
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Fhtbiozan,  not  sabject  to  Jury  duty,  §  200. 

wliat  property  of,  exempt  from  execution,  690. 

when  disqualified  as  a  witness,  18S1. 

when  must  testify,  1882. 
Place  of  holdino  goubts. 

when  may  be  changed,  142. 

appearance  at  place  appointed  compulsory,  li3. 

when  judge  may  order  rooms,  &c.,  144. 
Place  of  tbial.     Actions  to  be  tried  where  8ubject-matt(V  is  aitua^ 
ted,  392. 

other  actions  where  cause  thereof  arose,  893. 

of  actions  against  counties,  394. 

other  actions  according  to  residence  of  parties,  395. 

action  may  be  tried  in  any  county  xmless  defendant  denumds 
in  proper  countx,  39(5. 

may  be  changed  in  certain  cases,  397. 

when  judge  disqualified,  cause  to  be  transferred,  £98. 

proceedings  in  probate,  where  to  be  transferred,  1431. 

papers  to  be  transmitted,  costs,  jurisdiction,  &c.,  399. 

proceedings  after  judgment  in  cases  trnsf erred,  400. 

transfer  of  probate  proceedings  not  to  change  right  to  admin- 
ister, 1432. 

re-transfer,  how  made,  1432. 

when  proceedings  to  be  returned  to  original  court,  1438. 
PucADiNOs,  defined,  420. 

are  part  of  judgment  roll,  670. 

forms  and  rules  of  prescribed,  421.  ' 

forms  and  rules  in  Justices'  comrts,  851-860. 

in  proceediogs  against  joint  debtors,  993. 

in  police  coivts,  931. 

what  pleadings  are  allowed,  422. 

complaint,  the  first  pleading  on  action«  425. 

what  complaint  to  contain,  426. 

what  causes  may  be  Joined  in,  427. 

when  defendant  may  demur,  430. 

what  demurrer  must  specify,  431. 

defendant  may  demur  to  part  of  complaint,  431. 

may  demur  and  answer  at  eamc  time,  431. 

proceedings  to  be  had,  on  amendment  of  complaint,  483. 

objections  not  appearing  may  be  taken  by  answer,  433. 

objections  to  compla/nt,  when  deemed  waived,  434. 

answer,  "what  to  contain,  437. 

counter  cla'im,  when  set  up  in,  438. 

counter  claims,  when  may  be  Set  off,  439. 

answer  may  contain  several  defenses,  440. 

when  plaintiff  may  demur,  443. 

verification  of  pleadings,  when  must  be  verified,  440-440. 
General  rules  cf  pleading. 

pleadings  to  be  liberally  construed,  452. 

sham  and  irrelevant  answers,  &c.  may  be  strickfsn  out,  453. 

account,  how  stated  in  pleadings,  454. 

description  of  real  property  in,  455. 

Judgments,  how  plead^'d,  456. 

conditions  precedent,  how  to  bo  pleaded,  457 

statute  of  limitations,  how  pleaded,  458. 

probate  statutes,  how  pleaded,  459. 
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Pleadings,  libel  and  slander,  how  stated  in  complaint,  8  400. 

special  damage  in  libel  need  not  be  alleged,  460. 

answer  In  cases  of  libel  and  slander,  461. 

allegation  not  denied,  when  to  be  deemed  true,  .402.. 

allegation,  when  deemed  controverted,  462. 

material  all^ation,  defined,  468. 

supplemental  complaint  and  answer,  464. 

pleadings  subsequent  to  complaint  to  be  filed  uid  served,  465. 
Police  coubts.    Appeals  flrom  may  be  taken,  86. 

establishment  of,  121. 

to  have  seal,  147. 

jurors,  how  summoned  in,  230. 
Proceedingt  in  dvil  cuHoiu  in, 

how  commenced,  929. 

summons  must  issue,  when,  930. 

defendant  may  plead  orally  or  in  writing,  931. 

trial  by  Jury,  when  defendant  entitled  to,  932. 

proceedings  to  bo  conducted  as  in  Justices'  courts,  938. 
Police  judge  or  sam  fbamgisco  may  take  acknowledgments  and 
affidavits,  179. 
See  Judicial  OFncxBS. 
PossBssioH  OF  LAND,  When  presumed,  323. 

occupation  deemed,  under  legal  title,  323. 

occupation,  when  deemed  adverse,  324. 

what  constitutes  adverse  possession  under  written  insuru* 
ment,  326. 

premises  actually  occupied  under  claim  of  title  deemed  to  be 
held  adversely,  826. 

adverse  possession  under  unwritten  claim  of  title,  327. 

possession  of  tenant,  when  deemed  possession  of  landlord.  328* 

right  of,  not  affected  by  descent  cast,  329. 
Postponement     See  Comtinuakcs. 

Pbesent  tense,  includes  the  future  but  excludes  the  past,  17^ 
Pbbsumptions,  defined,  1959. 

may  be  controverted,  1961. 

conclusive,  si>ecified,  1962. 

controvertible,  specified,  1963. 

in  favor  of  judgments  of  county  courts,  87. 

in  favor  of  judgments  of  probate  courts,  98. 

in  favor  of  judgments  of  municipal  court,  107 

in  favor  of  books  containing  laws,  1900. 
Pbdbst,  when  may  be  excused  from  testifying,  1881. 

when  must  testify,  1882. 
Pbdiabt  evidence  defined,  183S. 

as  to  third  parties,  1851. 

entries  on  public  records  are,  1920. 

entries  in  justice's  docket  are,  912. 

books,  maps  and  charts,  when,  1936. 

certificate  of  purchase  or  location  of  lands  is,  1925. 

entry  made  by  officer,  or  board  of  officers,  when,  1920. 

handwriting  and  entries  of  deceased,  1946. 
^bivate  pbopebty.  What  includes  and  when  may  be  taken  for  pub- 
lic iise.  1240-1241. 
See  Condemnation  of  land. 
Peivatb  statute,  defined,  1898. 

how  pleaded,  450.  ' 
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Private  statute,  hooks  containing  laws  piesomed  ooixeot.  8  X900. 

recitals  in,  how  far  evidence,  1908. 
Pbivate  WBTTiNas,  clasBification  of,  19*^. 

seal  on,  imports  consideration,  1932. 

execution  of  instrument  defined,  1933. 

compromise  of  debt  without  seal,  good,  1934. 

subscribing  witness  defined,  1935. 

books,  maps,  &c.,  how  far  evidence,  1936. 

original  writing  to  be  produced  or  accounted  for,  1937, 

notice  to  be  given  to  produce,  1938, 

writings  called  for  and  inspected  may  be  withheld.  .1939. 

execution  of,  how  proved,  1940. 

when  other  than  subscribing  witness  may  testify,  19il* 

when  evidence  of  execution  not  necessaxy,  1942. 

evidence  of  handwriting,  to  prove,  1943. 

of  handwriting  allowed  by  comparison,  1944. 

comparisons  with,  what  may  be  made,  3L945« 

entries  of  decedents  as  evidence,  1946. 

copies  of  entries,  1947. 

how  acknowledged  and  certified,  1948.. 

county  clerk  to  keep  papers  deposited,  1949. 

public  records  not  to  be  carried  about,  1950* 

public  records  of,  how  proved,  19X9, 

PniVILEaKD  COMMUNICATIONS,  1881. 

Pbobatb  covbt,  to  be  in  each  county,  91, 

county  judge  to  be  judge  of  probate,  95. 

Judge  of,  in  San  Francisco,  96.. 

jurisdiction  of,  97. 

jurisdiction  over  estate,  when  exercised,  1294. 

when  jurisdiction  decided  by  first  application,  1295. 

may  decide  all  g^aestions  as  to  advancements  made  to  h^ra. 

1686. 
presumptions  in  favor  of  its  Judgm^its,  98. 
terms  of  in  the  respective  counties,  99. 
terms,  where  held,  100. 
Proceedings  in  general. 

orders  and  decrees  to  be  entered  in  minutes,  1704, 
how  often  publication  to  be  made,  1705. 
recorded  decree  or  order  to  impart,  notice,  1700. 
citation,  how  issued  and  what  to  contain,  1707. 
when  issued  without  order  of  judge,  1708. 
citation,  how  served,  1709. 

citation,  when  a  substitute  for  personal  notice,  1710. 
to  be  served  five  days  before  return,  1711. 
r*  published  description  of  real  estate,  1712^ 

practice  and  proceedings  in,  1713. 
new  trials  and  appeals  in,  1714. 
api)eal  to  be  taken  within  sixty  days,  1715. 
from  what  proceedings  an  appeal  lies,  969. 
effect  of  judgment  in,  1908. 
issues  joined  in,  how  tried  and  disposed  of,  1716. 
court  to  try  cause  when  no  jury  demanded,  1717. 
new  trial,  how  and  when  moved  for,  1717. 
court  to  appoint  attorney  for  minor  or  absent  lietrs,  &c.,whezia 

1718. 
compensation  for  attorney  of  absentee,  1718. 
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Pbobaxb  ooijb3>— Proceedings  in  gmeral. 

decree  relating  to  homestead,  and  effect  thereof,  8  1T19 

costs,  by  whom  paid  in  certain  cases,  1720. 

executors,  &c.,  when  to  be  removed,  1721. 
Visqwilificaiion  o/jitdge  and  tranter  of  administration. 

when  Judge  not  to  act,  1430. 

judge  being  disqualified,  proceedings  to  be  transferred,  \fhere, 
1431. 

transfer  not  to  change  right  to  administer,  1432. 

re-transfer,  how  made,  1432. 

when  proceedings  to  be  returned  to  original  court,  1438. 
Vbouate  ^udge. 

power  of  at  chambers,  167. 

may  hold  court  in  other  county,  ICl. 

appointment,  how  and  by  whom  made  in  such  cases,  163. 

of  E)an  Francisco,  term  of  office,  96. 

power  of  at  chambers,  1305. 
See  Jttdicul  omcEBS. 
Fbobatb  of  will,  to  bear  seal  of  court,  162. 

eyidence  required  to  prove  will,  1969. 

evidence  required  to  prove  will  revoked,  1970. 
See  Wills. 
Pbooeedinos,  of  county  courts,  how  construed,  87. 

of  probate  courts,  how  construed,  98. 

of  municipal  courts,  107. 

powers  of  court  over  conduct  of,  128. 

courts  of  record  may  make  rules  to  regulatd,  129« 

when  rules  take  effect,  130. 

on  non-attendance  of  judge  at  court,  189. 

not  affected  by  vacancy  in  office,  184. 

not  affected  by  failure  of  term,  184. 

to  be  in  the  English  language,  185. 

where  may  be  in  Spanish,  185, 1056. 

abbreviations  used  in,  186. 

numbers  may  bo  expressed  by  flgorefl,  185. 

in  case  juror  becomes  sick,  615. 

what  treatment  of.  Is  a  contempt,  1209. 
See  Special  FBooBSDiHaB. 
Fbogbss,  delhied,  17. 

in  justices'  courts,  may  issue  to  any  part  of  cotmty,  116* 

may  issue  from  probate  court  at  chamb^s,  167. 

blanks  in,  must  be  filled  by  justice  of  peace,  920. 

where,  may  issue  in  Spanish  language,  1056. 

what  treatment  of  is  a  contempt,  1209. 
Pbofxssional  i3fpLBMXNTs,  cxemptfrom  execution,  0901 
PBOHiBinoN,  writ  of  defined,  1102. 

supreme  court  may  issue,  43-. 

district  courts  may  issue,  57. 

may  be  granted  by  supremo  justice  at  chambem,  165. 

writ  of,  the  counter  part  of  mandate,  1102. 

where  and  when  issued,  1103. 

form  of,  may  be  alternative  or  peremptory,  llOi. 

provisions  respecting  issuance  of,  1105. 

may  issue  and  be  heard  in  vacation,  1108. 

roles  of  practice,  1,109. 

appeals  and  new  trials,  1110. 
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Pboov,  defined,  g  1824. 

of  serrJoe  of  Bommons,  how  made,  415. 
Pbopeett,  term  defined,  17. 

PnBUC  ADaaNisTBATORs.    Bank  of,  in  order  of  persone  entitled  to 
administer,  1365. 

estates  which  may  be  administered  by,  1720. 

to  obtain  letters,  when  and  how— bond  and  oath  of,  1727. 

duty  of  person  in  whose  house  stranger  dies,  1728. 

mast  retiurn  inventory  and  administer  estates,  1729. 

when  to  deliver  up  estate,  1730. 

civil  officers  to  give  notice  of  waste,  1731. 

suits  for  property  of  decedents,  1732. 

order  to  examine  party  charged  with  embezzling  estate,  1733. 

punishment  for  disobedience  of  order,  1734. 

order  on,  to  account,  1736. 

every  six  months  to  return  condition  of  estate,  1738. 

to  pay  over  moneys  after  final  settlement,  1737. 

not  to  be  interested  in  payment  on  account  of  estate,  1738. 

when  to  settle  with  connty  clerk,  1739. 

how  unclaimed  estates  disposed  of,  1739. 

proceedings  against,  for  failure  to  pay  over  moneys,  1740. 

fee  3  of  officers,  when  and  by  whom  paid,  1741. 

to  administer  oaths,  1742. 

probate,  proceedings  applicable  to,  1743. 

See  Estates  of  deceased  pebsons  ;  exeoutoss  ajxd  ad- 

MINISTRATOBS  ;  SPECIAIi  AbMINISTBATOBS. 

Public  ATXON.,   See  Estates  of  deceased  pebsons  ;  solb  tbasxb  ; 

BUsfMONS ;  voncB ;  wills. 
Public  BuiLDiNast;  what  exempt  from  execution,  690. 

right  of  eminent  domain,  exercised  in  behalf  of,  1288. 
Public  calamity,  ground  for  removal  of  court,  142. 
PuBLio  OFFENSES,  cognlzaole  in  justices'  courts,  117. 
Public  offices,  place  of  trial,  in  actions  agcdnst,  393, 

may  bo  arrested,  for  embezzlement,  479. 

when  excused  from  given  testimony,  1881. 

when  must  testify,  1882. 

penalty  for  disobedience  of  writ,  1097. 

must  give  copy  of  public  writing  on  demand,  1893. 
Public  becobds,  judicial  record,  defined,  1904. 

)bow  authenticated,  1905. 

record  of  foreign  country,  how  authenticated,  1903. 

oral  evidence  of  a  foreign  record,  1907. 

effect  of,  judgment  upon  rights,  1908. 

effect  of  other  judicial  orders,  1909. 

whera  parties  to,  are  deemed  to  be  the  same,  1910« 

what  deemed  adjudged  in  a  judgment,  1911. 

of  foreign  state,  effect  of,  1913. 

of  court  of  admiralty,  1914. 

effect  of  foreign  judgment,  1916. 

manner  of  impeaching,  1916 

the  jurisdiction  necessary  on  a  judgment,  1917. 

of  priyato  writings  as  evidence,  1918. 

entries'in  official  books,  primary  evidence,  1920, 1926. 

justices,  judgment  in  other  states,  how  proved,  1921, 1923. 

copy  of,  to  bear  seal  of  court,  152. 

provisions  as  to  states  to  apply  to  territories,  1924' 
See  Evidemoe;  public  wbixxkcw. 
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PCBUO  UB88.     Bee  COTUDBitXtATlOV  01*  LAUD. 

Public  WBonsa,  deflucd,  §  1888. 

rights  of  citizens  to  inspect,  1892. 
public  officers,  bound  to  give  copies,  1893. 
tour  kind:!  of  public  writings,  1894. 
laws  written,  or  unwritten,  1896. 
written  laws,  defined,  189G. 
constitution  and  statutes,  1897. 
public  and  private  statutes,  defined,  1898. 
nnwritten  laws,  defined,  1899. 
books  containing  same,  presumed  correct,  1900. 
public  seal,  authenticates  law  or  document,  1901. 
other  evidence  of,  laws  of  other  states,  1902. 
recitals  in  statute,  how  far  evidence,  1903. 
judicial  record,  defined,  1904. 
record,  how  authenticated,  as  evidence.  1905. 
record  of  foreign  coiuitry,  how  authenticated,  1006. 
oral  evidence  of  foreign  record,  1907. 
effect  of  judgment  upon  rights  in  various  cases,  1908. 
effect  of  other  judicial  orders,  when  conclusive,  1909. 
where  parties  are  deemed  to  be  the  same,  1910. 
what  deemed  adjudged  in  a  judgment,  1911. 
where  sureties  bound,  principal  is  also,  1912. 
manner  of  proving  oificial  documents  1918. 
official  certificates,  contents  of,  1923. 
provisions  as  to  states,  to  apply  to  territories,  1924. 
certificate  of  purchase,  primury  evidence  of  ownership,  1925. 
entries  made  by  officers  or  boards,  primaiy  evidence,  1926. 
See  PuBUo  bbcords. 

Questions,  of  law  are  addressed  to  the  court,  2102. 

of  fact,  aro  addressed  to  the  jury,  2101. 
QuiEHNa  TITLE.    Who  may  be  joined  as  defendants  in  actions,  879. 

parties  in  action,  738. 

when  plaint  ff  cannot  recover  cos(s,  739. 

termination  of  plaintiff's  title,  verdict  and  judgment  on,  740. 

value  of  improvements,  when  allowed  as  set  off,  741. 

order  may  bo  allowed  for  survey  of  land,  742, 

order,  what  to  contain  and  how  served,  743. 

unnecessaiy  injury,  liability  for,  743. 

mortgage  uot'decmed  a  conveyance,  744. 
Quo  WABAAirco.    6eo  Usubpation  or  onrica. 

RsAL  pbopebtt.    Jiurisdiction  in  actions  for,  115* 
limi.ation,  of  actions  for,  316-328. 
place  of  trial,  in  actions  for,  392. 
entry  ujH>n.  and  possession  of,  320-'324. 
intervention  in  actions  for,  how  effected,  887« 
recovery  of,  claims  for  may  bo  united,  4'i7. 
description  of  in  pleadings,  466. 
how  attached,  642. 

execution  against,  what  to  recite,  682. 
return  of  execution  ugiinst,  how  mode,  083* 
judgments  against,  how  enforced,  G84. 
execution  on,  how  and  to  whom  issued,  687. 
how  seized  on  execution,  688. 

C.  C.  P.-U}9 
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Ileal  property,  sale  of,  in  partition,  §  763. 

Bale  of,  in  foreclcsuro,  when  to  cease,  728. 
Slo  Redemption. 
Beceivebs,  appoiatment  of,  and  duties  generally,  304. 

appuiutmcnt  of,  in  actions,  564. 

upon  dissolution  of  corporation,  565, 

wlio  sliall  not  bo  appointed,  566. 

oatli  and  undertaking  of,  567. 

powers  of,  508. 

investments  ot  funds  by,  569. 

appointment  of,  in  escheated  estates,  1270, 
Becobd,  copy  of  to  bear  seal  of  court,  152. 

transciipt  of,  in  probate  proceedings,  evidence  of  executor's 
authority,  1129. 
Si-o  Public  kecords. 
Keoovery  of  property,  claims  for  may  be  united,  427. 
Redemption,  who  arc  redemptioners,  701. 

when  property  may  be  redeemed  from  execution  sale,  702. 

when  judgment  debtor  or  other  redemptioner  may  redeem,  703. 

notice  of  rede  mption,  703. 

to  whom,  payments  to  be  made,  704. 

kind  of  money  to  bo  paid,  704. 

what  redemptioner  must  do,  705. 

court  may  restrain  waste  pending  time  for  redemption,  TOO. 

rents  and  profits,  707. 

limitation  of  action  to  redeem,  346. 

of  action  to  redeem  part  of  mortgaged  premises,  347 
Refekence  and  referees. 

reference  may  be  ordered,  on  trial  of  charge  against  attorney, 
298. 

may  bo  ordered,  for  taking  account,  636. 

wlieu  may  bo  ordered  on  agreement  of  parties,  638. 

ordered  on  motion,  in  what  cases,  G39. 

number  of  referees— qualifications,  &c.,  o40. 

either  par'y  may  object,  641. 

grounds  of  objection,  041. 

objections,  how  disposed  of,  642. 

referees  to  report  within  ten  days,  643. 

finding  of  referees,  effect  of,  644. 

exception  to,  and  review  of  findings,  646. 

referees  may  ha  appointed  in  partition,  761,  763. 

trial  before,  in  partition,  762. 

referees  to  divide  property,  rules  to  govern,  764. 

must  report  their  proceedings,  765. 

report  may  bo  set  asido  or  affirmed,  766. 

expenses  of  referees  in  partition,  768. 

may  take  security  for  purchase  money  in  paitition,  777. 

cannot  be  purchasers  in  action,  783. 

must  report  sale  of  property,  784. 
'  all  must  meet,  but  two  may  act,  1>)53. 
Beheabinq  in  supreme  court,  47. 
Relief,  wh^t  grantf  d  in  judgment,  680. 
Remedies,  judicial  defined,  20. 

how  divided,  21. 

not  merged,  32. 

See  AoTioNS ;  civil  ACZtOMf. 
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Rehiititur,  of  judgment  of  supreme  court,  §  45. 

Removal  of  acti<.»n.    Seo  Transfer. 

Renth  and  profits.  i>en(liDM  redemption,  707. 

Replevin'.    Hee  Claim  axd  D£U\'£ry. 

Return'  of  execution,  when  to  bo  made,  633. 

cf  gold  (lubt,  how  made,  18i. 

Seo  ixr.cuTiON';  summons. 
Revocati-X  of  pnbatc  of  -will,  1327-1333. 

See  Wills. 
Review,  wnir  of,  jurisdittiou  of  supreme  court,  43. 

of  dltitrkt  coiirts.  57. 

may  bo  isBiud  by  supreme  court  at  ch&mber8» 48. 

may  is:.uo  uiul  bo  lie:ird  at  chambers,  1108. 

writ  of  dci:aed,  10u7. 

•whon  and  by  what  courts  granted,  ior.8, 

cpplic^ition  for,  how  made,  1009. 

how  tt>  bo  directed,  1070. 

conlcnto  of  writ,  1071. 

prociedings  ia  inferior  court  may  bo  stayed  or  not,  1072. 

service  ofVritI  J  073. 

Extent  ot  review  ucdir  writ,  1074. 

defective  return  may  bo  perfoi'ted,  1075. 

hc'riiit-  and  judgment  on,  1075. 

copy  of  jud/meut  to  be  sent  to  inferior  tribunal,  1076. 

judgmc  ut  rolls,  1077. 

rules  c  f  practice,  1109,  \ 

new  trials  and  appeals,  1110. 

costs  in  actions  on,  1032. 
RioHTS  AND  remedies,  whcu  uot  merited,  32. 
Rules,  of  court  of  record,  lid. 

when  to  take  efloct,  130, 

See  Prooeeoimgs;  courts  of  justice. 

m 

Sales  of  property  of  decedents.   (Soo  Estates  of  dbceased  peiu 

soNj ;  executors  and  administrators.) 
Sale  of  real  property. 

in  forei  lo.suro,  when  to  cease,  723. 

may  bo  ordered  iu  piirtltion,  703. 

proceeds  of,  hov/  r.X)plicd,  771. 

sales  of,  by  referees  must  bo  at  auction,  775. 

termo  of,  t  j  bo  directed  by  court,  776. 

terms  of,  to  bo  made  Imown  ut  time,  782. 

wh:)  may  not  piu'chiisc  at,  78J. 

conveyance,  when  to  bo  executed,  785. 

conveyance ,  cl!"  ctof  recording,  787. 
Seo  Execution. 
Satisfaction  oh  judgmisnt,  by  whom  may  be  acknowledged,  179. 

how  entered,  CT5. 
Satipfactop.y  evii)t:nce,  defined,  1835. 
Seal,  delmed,  11.  VJ  0. 

of  court,  to  be  i)rovided,  14/,  149. 

privatu  to  be  us-.d,  when,  130. 

to  bo  kept  by  clerk,  161. 

to  what  proceedings  to  bo  afOzed,  152. 

to  be  alBxed  to  execution,  682. 

how  telegraphed,  1017. 
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S«at«  public,  how  made,  8  1931. 

of  wliat  seals  courts  take  judicial  notice,  1875. 

public  seal  authenticates  law  or  document,  1901. 

record,  how  authenticated,  1905. 

authentication  of  justices'  record  or  doclcet,  1922i 

to  bo  affixed  to  official  certificate,  1923. 

scroll  may  be  used  for,  1931. 

effect  of,  on  privato  writings,  1932. 
Seoondabit  evidence,  defined,  1830. 
Seculab  acts,  not  to  be  done  on  holidays,  13 
Sei/UCtion.    Who  may  prosecute  actions  for,.  874*  376. 
Sebvice.    Of  summons,  how  made,  411. 

publication,  when  allowed,  412. 

manner  of  publication,  413. 

how  made  on  joint  defendants,  414. 

proof  of,  how  made,  415. 

of  complaint  and  i^dayit  in  injunction,  527. 

notice  and  papers,  how  served.  1011. 

service  of,  by  mail,  when,  1U12. 

deposit  in  post  office,  1013. 

time  for  appearance  when  regulated  by  distanoe,  1013. 

upon  whom  made,  after  appearance,  1014. 

how  made  on  non-resident,  1016. 

may  bo  made  by  telegraph,  1017. 

of  writ  of  mandate  and  prohibition,  how  made,  1096. 

of  writ  of  review,  how  made,  1073. 
Shabbs  in  homestead  association  exempt  from  execution,  690. 
Shabes  asb  imtebests.    How  seized  on  execution,  688. 

in  corporation,  subject  to  attachment,  641. 

how  attached,  6^12. 
Akebiff.    To  provide  court-room,  144. 

Eroof  of  service  of  summons,  how  made  by,  415. 
ability  of,  for  escape  of  party  arrested,  601. 

liability,  for  selling  on  execution  without  notice,  693. 

liability,  extent  on  a  resale  on  execution.  697. 

must  keepparty  arrested  on  justices'  process  tilldischaz^ged,  865. 

must  notify  plaintiff  of  arrest,  86d. 

must  detain  person  arrested  for  contempt,  till  disohuged. 
1214. 

liability  of,  for  arrest  of  witness,  1268,  2069. 
Ships  and  vessels.    See  Boats. 
Siokatube,  defined,  17. 

when  deemed  admitted ,  887. 
Sinottlab,  words  in,  include  the  plural,  17. 
Sole  tbadebs.    Who  may  b  come,  1811. 

notice,  how  given,  1812. 

petition,  what  to  contain,  1813. 

conmiunity  property  allowed,  1814. 

who  may  oppose  petition,  and  how,  18LS. 

trial  and  hearing  on  application,  1816. 

decree,  what  to  be,  1817. 

oath,  form  of,  1818. 

order,  copy  of,  to  be  recorded,  1818. 

rightH  anu  liabilities  of,  1819. 

must  maintain  children,  1820. 

husband  not  liable  for  debts  of,  1821. 
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Spasibh  lakottaoe.  In  vrbat  counties  proceedings  may  be  In*  S 1056. 
STtECiAii  ADMsnsiBATOBS.    When  appointed,  1411. 

special  letters  may  be  issued  in  Tacation.  1412. 

preference,  to  whom  given,  1413. 

to  take  oath  and  give  bonds,  1414. 

duties  of,  1415. 

when  powers  of,  to  cease,  141$. 

to  render  account,  1416. 

See  EXECUTOBS  and  ADMnnSTRATOBS. 

SpeciaIi  cases,  jurisdiction  in,  85. 

Special  damages,  need  not  be  averred  in  libel  and  Blamdet^  460. 

SPBCiAii  PBOCEEDiNOs,  defined,  23. 

jurisdiction  in,  57. 

costs  allowed  in,  1022. 

for  removal  or  suspension  of  attorney,  289. 

for  condemnation  of  land,  1243. 

for  condemnation,  new  proceedings,  1250. 

relative  to  escheated  estates,  1269-1272. 

to  recover  escheated  estate,  1272. 

In  contest  of  elections,  formality  of,  1117. 

in  justices'  courts,  925. 

on  change  of  venue  in  justices'  courts,  022. 

against  public  administrator  for  failure  to  pay  orer  money, 
1740. 
Staxb,  defined,  17. 

costs  in  action,  how  paid  by,  1038. 

not  required  to  give  bonds  in  action,  1058. 
Statement,  of  cause  of  action,  how  made,  427. 

on  motion  for  new  trial,  how  made,  661. 

effect  of,  661. 

of  points  in  judge's  charge  to  be  fumishedr  608. 

on  appeal  to  county  court,  975. 

settlement  of— practice,  975.  . 

when  not  necessary,  976. 

of  findings,  how  made,  631. 
State  ofucer.    Serving  in  official  capacity,  need  not  gtye  bonds, 

1058. 
Statxtte.    How  construed,  1858. 

intention  of  legislature,  to  control,  1857. 

which  of  two  coubtru-tions  to  prevail,  1866. 

public  and  private,  defined,  1898. 

recitals  in,  as  evidence,  1903. 

private,  how  pleaded,  459. 

Inconsistent  with  code,  repealed,  18. 

what  statutes  repealed,  19. 

See  Evidence  ;  fubliu  wBrnNOS. 
Statute  ot  ebauds.    Bee  Evidence. 
Statute  of  umitatigns.    How  pleaded,  458. 
Btatutoby  pbohibition.    Effect  of,  on  limitation  of  actions,  356. 
Stay  oe  peoceedinos.    On  appeal  from  money  judgment.  942. 

on  appeal  in  claim  and  delivery,  943. 

on  judgment  directing  conveyance,  944. 

in  reul  actions,  945. 

on  appeal,  effect  of,  946. 

on  judgment,  for  perishable  property,  949. 

on  appeal  to  county  court,  what  required,  978. 
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stay  of  proceedings,  pending  review,  S  1071. 

See  Appeal. 
Street.    See  Highways^ 
SuB-coNTEACTORS,  who  are,  1192. 

See  Liens,  enfoecement  of. 
SuBPCBNA  for  witnesses,  defined,  1985. 

may  be  issued  by  justice  of  peace,  919. 

how  issued,  19S6. 

tiow  served,  1987. 

laow  served  on  concealed  witness,  1988. 

when  witness  compelled  to  attend,  1989. 

person  present  compelled  to  testify,  1990, 

punishment  for  disobedience,  1991. 

forfeiture  therefor,  1992. 

warrant  may  issue  for  witness,  when,  1993. 

warrant,  contents  of,  1994. 

if  witness  is  a  prisoner,  how  brought  by,  1995. 

who  may  move  for  warrant,  1996. 

imprisoned  witness,  how  examined,  1997. 

to  witness,  to  appear  before  commissioner ,  2036. 
See  Evidence. 
SxjBSCRiBrsa  witness,  defined,  1935. 

to  be  called  to  prove  instrument,  1940. 

proceedings  on  his  denial  of  knowledge,  1941. 
See  Evidence;  wills. 
Substantial  justice,  to  govern  construction  of  pleading,  4S2. 
Substitution  op  parties,  on  death  or  disability,  385. 

of  party  defendant,  384. 

costs  on,  . 

Successive  actions.    When  may  be  prosecuted,  1047* 
Successor,  of  justice,  who  deemed,  917. 

in  case  of  dispute,  who  to  designate,  918. 
Summons. 

Manner  of  commencing  ami  adUmi. 

how  commenced,  405. 

within  what  time  may  issue,  406. 

issuance  of,  how  made,  406. 

how  issued,  directed,  and  what  to  contain,  407. 

alias  summons,  when  may  issue,  408, 

how  served  and  returned,  410. 

how  served  against  particular  persons,  411, 

publication  of,  when  may  be  made,  412. 

service  by  publication  in  partition,  757. 

by  publication  in  action  on  liens.  1191. 

manner  of  publication  and  appointment  of  attorney,  413. 

service  of,  by  telegraph,  1017. 

proceedings,  where  a  part  only  of   several   defendants  are 
served,  414. 

proof  of  service  of  summons,  what  constitutes,  415. 

when  jurisdiction  acquired,  416. 

constitutes  part  of  judgment  roll,  070. 

provisions  of  code  as  to,  not  applicable  to  contempts, .  1016. 

when  to  issue  in  police  courts,  930. 

where  may  issue  in  Spanish  language,  1056. 
In  justices'  courts. 

to  whom  directed^  and  what  to  contain,  844. 
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SmcxONS — In  jastites*  ocmrts. 

miiBt  issue  within  one  yeur,  8  840. 

time  for  appearance  before  justice,  8|5. 

alias,  when  may  issue,  810. 

servico  of,  in  justices'  court,  when  made,  S18. 

by  whom  served  in  justices'  courts,  849. 

hour  given  for  appearance,  850. 

issuance  of,  how  waived,  811. 
In  particular  actions  and  proceedings. 

issuance  of,  to  juror,  ia  general,  225-251. 

to  whom  directed  in  partition,  756. 

in  actions  agiinst  steamers  and  vessels,  81G. 

In  forcible  mtry  and  detainer,  what  to  state,  1166. 

service  of,  in  forcible  entry  and  detainer,  11G7. 

In  proceedings  relating  to  escheated  estates,  1269. 

in  condemnation  of  land,  what  to  contain,  1'24.>. 

in  condemnation  of  land,  how  issued  and  served,  1245. 

to  interpreter,  how  served,  IS^L 
In  proceedings  against  joint  debtors. 

when  to  issue,  after  judgment,  989. 

what  to  contain  in  proceedings  against  joint  debtor,  900. 

by  what  accompanied,  991. 
See  JuROB. 
SusanssiON  op  costbovekst,  how  submitted,  1138. 

judgment  thercon^l39. 

judgment  may  be  enforced  or  appealed  from,  1140. 
Supplemental  pleadings,  filing  and  service  of,  464. 

must  bj  filed  and  served,  4Gj. 
SuppLsacENTARYPBOCEEDiNQs.    Debtor  required  to  answer,  714. 

proceedings  to  compel  appearance,  715. 

debtor  may  bJ  arrested,  715. 

debtor  of  debtor  may  pay  creditor,  71C. 

debtor  of  debtor  may  be  examined,  717. 

'^tnesses  required  to  testify,  718. 

property  of  person  owing  debtor,  how  applied,  719. 

proceedings  on  claim  of  third  person ,  7J0. 

disobsdieuco  of  parties,  how  pimi'hod,  721. 

provisions  to  apply  to  justices' courts,  905. 
SvpBEME  clehk.    Duty  of,  on  judgment  or  ordes,  958. 
SuPBEME  couBT.    Members  of,  40. 

£hief  justice,  41. 

jurisdiction  of  two  kinds,  42. 

original  jurisdiction,  43. 

appellate  jurisdiction,  44. 

may  reverse,  affirm  or  modify,  45. 

remittitur,  45. 

number  of  justices  to  transact  business^  40. 

number  to  pronounce  judgment,  47. 

terms,  when  held,  48. 

additional  terms,  49. 

opinions,  etc.,  may  be  filed  in  vacation,  48. 

terms,  where  held,  49,  50. 

to  have  seal,  147,  148. 

secretary  and  baiUlf,  how  appointed.  265. 

secretary,  tenure  of  office  of,  266. 
SUPBEME  JUSTICE.    Term  of  office,  40. 
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Siipreme  justice,  eligibility  to  office,  8  156. 

not  to  act  as  attorney,  172. 

extent  of  jurisdiction  of,  179. 

power  to  act.  at  chambers,  46. 
SuBETiEs.    Action  by,  to  compel  satisfaction  of  debt  by  prlnoipsl, 
1050. 

to  justify  on  undertakings,  1057. 
SuBPRisE,  a  ground  for  motion  for  now  trial,  657. 

relief  from,  by  amendment,  473. 
SuBVEY.    Who  may  survey  land  taken^  for  public  use,  1242. 
Swear    Definition  of,  17. 

Teamsteb.    Property  of,  exempt  from  execution,  690 
TELEaoAPH.    Service  of  pai)ers  may  bo  mode  by,  1017» 
Tenant.    AVhen  guilty  of  unlawful  detainer,  1161. 
Tender.    Before  suit,  bars  costs,  1030. 

an  offer  equivalent  to  payment,  2074. 

whoever  pays,  entitled  to  receipt,  2075. 

objections  to  tender  must  be  si>ecifl.ed,  2076. 
TEmntE,  of  office  presumed,  6. 

How  affected  by  repeal  of  an  act,  7. 
Tebms  of  court.    Failure  of,  not  to  effect  proceedUlgBr  184. 
'  of  supreme  court,  48,  49. 

of  district  courts,  75,  76. 

of  county  courts,  88-90. 

of  probate  courts,  99,  100. 

of  municipal  court,  108,  109. 

of  justices'  courts,  118. 
Tbbm  of  office.    Of  suprclne  JastioeSr  40. 

of  district  judges,  66. 

of  county  judges,  83. 

of  probate  judge  of  San  Francisco,  06. 

of  municipal  judge  of  San  Francisco,  106. 

of  justices  of  the  peace,  113. 
Testift.    Definition  of,  17. 
Tbstimoxt.    Of  witness,  one  kind  of  evidence,  1827. 

of  witness,  modes  of  taking,  2002. 

affidavit,  defined,  2003. 

deposition,  defined,  2004. 

oral  examination,  defined,  2005. 

depositions,  forme  of,  2006. 

what,  taken  by  deposition,.  2020  2021. 

in  actions  for  partition,  774. 

in  proceedings  to  contest  probate,  1308. 

in  probate  proceedings,  to  b^  taken  down- in  wiiting,  1316. 
Proceedings  to  perpetuate, 

evideace  may  bo  perpetuated,  2083. 

manner  of  application  for  order,  2084. 

notice  of  time  and  place  to  bo  given,  2085. 

manner  of  taking  deposition,  2086. 

deposition  to  be  filed,  2087. 

when  the  evidence  may  be  produced,  2088. 

effect  of  the  deposition,  2089. 

may  be  taken  in  case  of  adjournment,  696. 
TocE  of  performance  of  act  may  be  extended,  1054. 

when  code  takes  effect,  2, 1258. 
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Time,  exception  as  to  service  of  notice  of  appeal,  §  1054. 

enUu^ment  of,  to  answer  or  demur  in  discretion  of  coarty47!). 
courts  will  take  judicial  notice  of  measurement  of»  1875, 
how  computed.  12,  266. 
Tools.    What  exempt  from  execution,  C90. 
Town.    Summons,  how  served  on,  411. 
Tbanscbipt,  of  Judgment,  effect  of  filing,  674. 

of  proceedings  in  probate,  evidence  of  execator*&  authority, 
1429. 
Tbamsteb,  of  interest  not  to  alMite  action,  385. 
of  cause,  on  disqualification  ot  judge,  398. 
of  cause,  papers  to  be  transmitted,  39i9. 
proceedings  after  judgment,  in  certain  cases  transferred*  400. 
of  motions  and  orders  to  show  cause,  1006. 
0/(idministraiUms. 

when  judge  not  to  act,  1430. 

judge  being  disqualified,  proceedings  to  be  transferred,  and 

where,  1431. 
transfer,  not  to  change  right  to  administer,  1432. 
re-transfer,  how  made,  1432. 

When  proceedings  to  be  returned  to  original  court,  1433. 
Tbkbs  and  timbeb.    See  Trespass. 

Trespass.    Liability  for  cutting  and  carrying  away  trees,  &&,  733. 
measure  of  damages  for,  734. 
when  damages  may  be  trebled,  735. 
Tsuit— Conduct  of. 

order  of  proceedings  on,  607. 

charge  to  the  jury,  608. 

court  must  furnish  points  contained  on  charge,  606. 

Hpcclal  instructions,  609. 

view  by  jury  of  the  premises,  GIO. 

admonition,  when  jury  permitted  to  separate,  611. 

jury  may  take  with  them  certain  papers,  612. 

deliberation  of  jury,  how  conducted,  6x3. 

may  come  into  court  for  further  instructions,  614. 

proceediugrt  in  case  a  juror  become  sick,  615. 

when  prevented  from  giving  verdict,  cause  maybe  again  tried, 

616. 
while  jury  are  absent,  court  may  adjourn  from  time  to  time, 

617. 
final  adjournment  dischaiges  jury,  617. 
verdict,  how  declared— form  of,  018. 
polling  the  jury,  618. 
proceedings  when  verdict  is  informal,  619. 
what  actions  on,  are  contempts,  1209. 
in  justices'  courts,  how  conducted,  878-887. 
Ptovigions  reUUing  to  trials  in  general. 

exceptions  may  bo  taken,  time  when,  &c,  640. 
what  deemed  excepted  to,  647. 
form  of  exceptions.  648. 

exceptions  signed  by  judge  and  filed  with  clerk,  649t 
exceptions  not  presented  at  time  of  ruling,  G50.  • 

exceptions,  how  settled  upon  notice,  630. 
exceptions  after  judgment,  651. 

when  exception  refused,  application  to  supreme  court  to  prove 
the  same,  &c.,  652. 
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XaiAL — Provisions  relating  to  trials  in  gmeraX. 

proceedings,  when  judge  ceases  to  hold  office,  S  668. 
Evidence  <m. 

when  testimony  to  be  taken  down  by  clerk,  1051. 

facts  to  bo  proved  on,  1870. 

witness  en,  when  may  be  excluded  from  court  room,  2043. 

interrogation  of  witness,  in  discretion  of  court,  2044. 

order  of  proof  on,  2042. 

showing  required  of  parties  in  forcible  entry  and  detainer, 

1172. 
testimony  taken  by  deposition,  when  used  on,  596,  2028,  2032, 
20H8. 
In  particular  actions  and  proceedings. 

for  removal  or  suspension  of  attorney,  297. 

trial  of  rights  to  property  on  execution,  689. 

against  debtor  of  judgment  debtor,  718. 

on  claim  of  third  person  to  property  iu  replevin,  72(k 

in  proceedings  against  joint  debtor,  994. 

on  arrest  for  contempt,  1217. 

for  voluntary  dissolution  of  corporation,  1232^ 

for  condemnation  of  land,  1247. 

on  escheated  estates,  1271 

on  cl-xim  to  estate  escheated,  1272. 

for  change  of  names,  1278. 

contesting  probate,  1313. 

to  revoke  pvobate,  1330. 

on  application,  as  solo  trader,  1816. 

See  Contempts  ;  Continuance  ;  Discbetion  of  Ooubt  ; 
Evidence  ;     Issues  ;     Judgment  ;     Jury  ;    New 
TBiAL ;  Place  of  toial  :  Refeeence  and  befeb- 
ees;  Verdict. 
Trial  bt  the  court.    When  and  how  trial  by  jury  may  be  waived* 
631. 
decision  to  be  in  wrifting  and  filed  within  twenty  dajrs,  632. 
facts  found  and  conclusions  of  law  to  be  separately  stated,  033. 
judgment  on  findings,  033. 
flndlDgs  may  be  waived,  how,  634. 
findings,  how  prepared,  635. 

proceedings  af  (.er  determination  of  issue  of  law,  636. 
when  reference  may  be  ordered,  C36. 
issues  of  law  to  bo  first  disposed  of,  592. 
See  Discretion  of  court;  Issues. 
Trial  by  jury.    Jury,  how  drawn,  COO. 

challenges — each  party  entitled  to  four  peremptory:,  GOL 
grounds  of  challeugo  for  cause,  602. 
challenges,  how  tried,  603. 
jury  to  bo  sworn— form  of  oath,  604. 
when  allowi  d  in  police  courts,  932. 
w^hcu  may  bo  ordered  en  mandate  and  prohibition,  1090. 
See  Issues;  Juror;  Jury;  Trial. 
Tjoal  by  referees,  reference,  when  agreed  upon  agxeement  of 
parties,  638. 
in  what  cases,  ordered  on  motion,  639. 
number  of  referees,  qualifications,  &c.,  640. 
either  party  may  object,  grounds  of  objection,  641. 
objections,  how  disposed  of,  642. 


Trial  by  referees,  referees  to  report  within  ten  days,  %  643. 

eflfeot  of  report,  how  excepted  to,  &o.,  643. 

effect  of  findings  of  referee,  644. 

how  oxcepiC'd  to,  645. 

by  referees  in  probate  proceedings,  1607,  1508. 

in  partition,  762. 

two  of  three  rv^forees  may  do  any  act,  1053. 
See  Keference  and  kefeeees. 
Tbustee,  of  express  trust  may  sue  without  joining  beneficiary,  369. 

costs  in  aciiuus  by  or  against,  1031. 

claims  against,  may  bo  united,  4i7. 

may  be  ordered  to  deposit  money  in  court,  572. 

Unanswerable  evidence,  defined,  1978. 
Uncert^vinty,  a  ground  for  demurrer,  4:30. 
U»iDEET.\KiNG.s  of  pluiutiff  on  cl:  im  and  delivery,  512. 

exception  to  sureties,  and  proceedings  thereon, -513* 

of  defendant  for  a  re-delivery,  514. 

justifl  ation  of  defendant's  sureties,  515, 

qualification  of  siiretic-s,  516. 

action  upon,  on  dismii»sal  of  action,  581. 

action  upvon,  on  a  contempt,  1*220. 

action  upon,  in  attachment,  552. 

action  noon,  on  release  of  attachment,  555. 

in  actions  upon,  defense  which  may  be  set  np,-621. 
Of  plaintiff. 

on  arrest  and  bail,  482,  802. 

of  defendant  on  arrest,  402. 

on  arrest  for  contempt,  to  be  returned,  1216. 

of  p'.aintiflf  iipon  injunction,  529. 

on  attachment,  589,  867. 

for  release  of  attachment,  554,  8C8. 

of  judgment  debtor  on  supplementary  proceedings,  716. 

of  receiver,  5C7. 

for  attachment  of  steamer,  Doat  or  vessel,  818. 

for  roleaso  of  attachment  against  boats  or  veeselSr  819. 

for  continuance  in  justices'  courts,  877. 

on  proceedings  for  condemnation  of  land,  1254. 

on  appeal,  when  to  bo  filed,  041, 949,  970. 

on  appeal  to  county  court.  978. 

justification  of  sureties,  978. 

for  costs  of  action,  required  of  non-rceident,  1036, 1037. 

justification  of  sureties  on.  1057, 1809. 

not  required  from  state,  when  a  party,  1058. 

on  appeal,  when  not  required  of  executors,  070 
Soo  Bond. 
UNDnELLiGiBiLiTY,  a  giouud  for  demnrrer,  430. 
United  States.    Term  defined,  17. 
UNiL\RRiED  female  may  sue  for  her  own  seduction,  374 

UbUBP ATION  or  OFFICE  OR  FRANCHISE. 

writs  of  scire  facicu  and  quo  warranto  abolished,  802. 
action  may  bo  brought,  against  whom,  803. 
name  of  person  entitled  to  office  may  be  set  forth  in  com- 
plaint, 8U4, 
when  party  usurping  may  be  arrested,  804. 
judgment,  wliat  rights  it  may  determine,  805. 
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Usurpation  of  office  or  ftanchise,  wlien  rendered  in  faTor  of  appli- 
cant, §  806. 
damages  may  be  recoyered,  807. 

rights  of  several  persons  may  bs  determined  in  one  actiaD»808. 
if  defendant  is  guilty,  judgment  to  be  rendered,  809. 

Vagakcy  in  office  not  to  afibct  proceedings,  184. 

Vacation.    See  Chambers. 

Vabiance.    Material,  liow  provided  for,  469. 

immaterial,  bow  provided  for,  470. 

wbat  not  deemed  a  variance,  471. 

amendments  of  courses  and  effect  of  demiirrer^i72. 

amendments  by  the  court,  473. 

when  party  may  be  sued  by  fictitious  name,  474. 

no  error  or  defect  to  be  regarded  unless  it  affects  asubstaotial 
right,  475. 
Venibe.    See  Jubobs;  Jubt. 
Venue.    See  Place  of  tbial. 
Vebdict,  when  prevented,  cause  may  be  again  tried,  616. 

sealed  verdict  may  be  directed  by  court  to  be  brought  in,  617. 

how  declared,  form  of,  618. 

jury  may  be  polled,  618. 

when  informal,  proceedings  thereon,  619. 

general  and  special,  defined,  624. 

when  a  general  or  special,  may  be  rendered,  626. 

in  actions  for  recovery  of  money,  or  establishing  «  coanter 
claim,  626. 

In  actions  for  recovery  of  specific  personal  property,  627. 

in  actions  for  forcible  entry  and  detainer,  1174. 

in  actions  to  quiet  title,  740. 

in  proceedings  against  joint  debtors,  994. 

in  proceedings  to  contest  probate,  1314. 

entry  of,  628. 

findings  of  referee  a  special  verdict,  643. 

causes  for  vacation  of,  <>57. 

exceptions  to,  what  must  specify,  648. 

is  part  of  judgment  roll,  670. 

when  may  be  reviewed  on  appsal,  956. 
VjSBincATiON.    Answer,  when  to  be.  verified,  446. 

pleadings,  how  verified,  446. 

may  be,  by  affidavit,  2009. 

genuineness  and   execution   of  instrument    in  complaint, 
when  admitted,  447. 

genuineness  and  execution  of  written  instrument  in  answer 
admitted  unless  denied  tmder  oath,  448. 

When  genuineness  and  execution  of  instrument  are  not  ad- 
mitted, 449. 

complaint  for  an  injunction  must  be  verified,  527. 

accusation  against  attorney  must  be  verified,  291. 

complaint  against  steamboat  or  vessel  must  be  verified,  816. 

application  for  voluntary  dissolution  must  be  verified,  1229. 
Vessels  defined,  17. 

See  Boats. 

Wages.    What  exempt  from  execution,  and  when,  690. 

of  mariner,  a  preferred  claim  under  attachment,  826. 
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Wab,  a  canse  for  removal  of  ooTitt«  8  143. 

effect  of,  on  statute  of  limitations,  3M. 
Wajbd.    See  Guabdianamd  wabd. 
Wabbaxt.    Sec  Contempt  ;  abbest  A2n>  bail. 
Waste.    Actions  for,  Egainst  guardians,  tenants,  kc,  733. 

may  be  restrained  during  time  for  redemption,  706. 

'What  corstitutes,  706. 

injurious  acts  of  executors  and  administratorB  maj  be  re- 
strained,  when,  1341. 

may  be  restrained  during  foreclosure  etc..  7ib. 
Wills,  includes  codicil,  17. 
Jtarisdidion, 

in  probate  courts,  97. 

when  exercised  oyer  estate  by  probate  oonrt,  11294. 

wliere  tbo  estate  is  in  more  than  one  county,  1206; 
PetUiorif  notice^  and  proof  of. 

custodian  of  will,  to  whom  to  deliver  it,  1298. 

I>enalty  for  non-delivery  of  will,  1298. 

who  may  petition  for  probate  of,  1299. 

contents  of  petition,  1300. 

when  executor  forfeits  right  to  letters,  1301. 

order  for  production  of,  to  whom  directed,  13C3. 

penalty  for  disobedience  of  order,  .1802. 

notice  of  petition  for  probate,  how  given,  1303. 

who  to  be  notified,  and  how,  1304. 

petition  may  be  presented  at  chambers,  1305. 

hearing  proof  of  will,  after  proof  of  service  of  notice,  1306. 

who  may  appear  and  contest  will,  1307. 
.    testimony  required  to  prove  will,  13(.8. 

probate  of  will,  when  there  is  no  contest,  13C8. 
VontesUng  probate  of  toills. 

contestant  to  file  grounds,  and  petitioner  to  reply,.  1313. 

Jury,  how  obtained,  and  trial,  how  had,  1313. 

vcrd;ct  of  jury.  Judgment,  1314. 

witnesses,  who  and  how  many  may  be  examined,  1316. 

proof  of  handwriting,  wden  admitted,  1315. 

testimony  reduced  to  writin&^lor  future  evidencet  131^ 

if  proved,  certificate  to  be  attached,  1317. 

will  and  proof  to  be  filed  and  recorded,  1318. 
Contesting  ioiU  afixx  probate. 

probate  may  be  contested  within  one  year,  1327. 

citation  to  be  issued  to  parties  interested,  1328, 

hearing  on  proof  of  service,  1329. 

petitions  for  revoke  of  probate,  how  tried,  1330. 

what  judgment  to  bo  rendered,  1330. 

on  revocation  of,  power  of  executor,  etc.,  ceases,  1331. 

costs  and  expenses,  by  whom  paid,  1332. 

probate,  when  conclusive,  1333.  -  ^.  . 

one  year  after  removal  of  disability,  given  .to  infanta  land 
others,  1333. 
PiobaJt'  of  foreign  will. 

wills  proved  in  other  state,  when  and  where  to  be  secorded^ 
1322. 

proceedings  on  the  production  of  foreign  will,  1823. 

hearing  proof  of  probate  of  foreign  will,  1324. 

0.  C.  p.~6» 
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'Wnjs—Probate  of  loit  or  degbnytd  wills, 

proof  of  lost  or  destroyed  will  to  be  taken,  I  1338. 

must  have  been  in  existence  at  time  of  death,  1838« 

to  b3  certified  and  recorded,  1340. 

court  to  restrain  injuries  during,  1341. 
Probate  of  nuncupative  wiU$. 

when  and  how  admitted  to  probate,  1344. 

additional  requirements  in  probate  of,  1345. 

contests  and  appointment  to   conform  to  proTisiong- as  to 
other  wills,  1346. 
Witnesses.    Defined,  1878. 

all  persons  capable  of  perception  and  commnnicatlon^may 
be,  1879. 

persons  who  cannot  testity,  1880. 

persons  in  certain  relations  to  parties,  prohibited,  1881. 

when  privileged  persons  must  testify,  1882. 

judge  or  juror  may  be  a  witness,  1883. 

when  an  interpreter,  to  be  sworn,  1884. 

may  be  compelled  to  attend,  97,  128,  1989,  2064. 

attendance,  how  enforced  in  contesting  elections.  1120. 

protected  from  arrest  when  attending,  et&,  2067. 
Means  of  production  of, 

subpoena  for  witness,  defined,  198S.    ' 

subpoena,  how  issued,  1986. 

to  be  issued  iti  contested  election  cases^  1120* 

how  served,  1087. 

may  be  served  by  telegrrpb,  1020. 

how  served  on  concealed  witness,  1988. 

when  witness  is  comp:^-lled  to  attend,  1980* 

person  present  compelled  to  testify,  1090. 

disobedience,  how  punished,  1991. 

forfeiture  for  disobedience,  1992. 

when  warrant  may  issue  to  bring  witness^  199& 

contents  of  warrant,  1994. 

witness  if  a  prisoner,  howbrou^t,  1995. 

on  whose  motion,  1966. 

imprisoned  witness,  how  examined,  1997. 
Sights  and  duties  of  witnesses. 

witness  bound  to  attend  when  subpoenaed*  206A* 

bound  to  answer  questions,  2065. 

right  of,  to  protection  of  court,  2066. 

protected  from  arrest  when  attending,  2067. 

arrest  so  made,  void,  liability  for,  2068. 

affidavit  to  be  made  by  witness  arrested^  2069^ 

to  be  discharged  from  arrest,  2070. 

how  to  be  sworn,  1846. 

rights,  as  to  form  of  swearing,  2095. 

may  either  take  oath  or  affirmation,  2007. 
SPestitMnif  of. 

who  may  be  examined  in  proceedings  against  debtor  of 
debtor,  718. 

may  be  examined  on  trial  of  Challenge,  603. 

how  many  required  to  prove  contested  will,  1308s 

how  many  for  uncontested  will*  1815. 

to  what  can  testify,  1845. 

presumptions,  concerning,  1847. 
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how  taken,  §S  2002-2006. 

Bee  Examination  or  whnesbxs. 
Wov>s,  used  in  singular,  convertible  "with  plural,  17. 

in  masculine,  convertible  "with  feminine,  17. 

to  be  construed  by  context,  16. 

giving  joint  cnthority,  how  construed*  16, 
WoBE,  not  to  be  done  on  Hollidays,  13. 
Wbit.    What  it  includes,  17. 

jurisdiction  for  issuance  of,  43,  67,  86,  97. 

of  probate  court,  may  be  issued  «t'«hfuaber8. 167. 

to  bear  seal  of  court,  162. 

what  writs  abolished,  802. 

may  be  served  by  telegraph,  1017. 
Wbiungs.    Definition  of,  17. 

are  one  kind  of  evidence,  1827. 

original  writings  are  original  evidenoe»^t829. 

copies  of,  are  secondary  evidence,  1830. 

contents  of,  how  proved,  1865. 

agreement,  when  deemed  the  whole,  1866. 

construction  of  language  relates  to  place  where  used.  1857 

general  rule  of  construction,  1858.  '»»«»^  *«/  . 

intention  of  parties  to  bo  pursued,  1869. 

circumstances  to  be  considered,  1860. 

terms,  construed  by  general  acceptation.  1861, 1866 

written  words  control  those  printed  in  blank  form  1862 

skilled  persons  may  testify  to  decipher  characterL  ISsL 

of  two  constructions,  which  preferred,  1864.  "^^ 

of  two  interpretations,  which  preferred,  1866. 

are  of  two  kinds,  public  and  private,  1887. 

public,  defined,  1888. 

private,  defined,  1889. 

inspection  of,  may  be  demanded,  1000. 

shown  to  witness,  may  be  inspected  by  adverse  Darty.-2064. 

who  may  inspect  and  copy  public  writings.  1892. 

duty  of  custodian  of,  1893. 

copy  of,  how  certified,  1923. 

when  altered,  who  to  explain,  1982. 

w.,.,..^..      ^®  Evidence  ;  Private  writings  ;  Public  WBmNOfl. 
WRirraN  iNSTKUMENT,  in  complaint,  how  controverted.  ^^^  "^"^ 

in  answer,  how  controverted,  448.  -»  « • . 

inspection  of,  may  be  demanded,  1000. 

inspection  refused,  effect  of  refusal,  449. 

inspection  of  writing  shown  to  witness.  2054.. 
See  Waitings. 

Teab.    Term  defined,  17. 


AMENDMENTS 


TO  THE 


CODE  OF  CIVIL  PROCEDURE 

Enacted,  at    the    Twentieth.    Legislative   Session, 

1873-4. 


Unless  otherwise  stated  at  the  close  of  tJie  section  the^e 
amendments  take  effect  July  1,  1874. 

New  sections  are  designated  by  (N^.  S.)  Words  which  did  :iot 
occur  in  tJw  old  section  are  printed  in  italics,  and  (he  omission 
in  the  anfiended  sections  of  words  which  were  in  the  ori^inal^  is 
indicated  by  the  dagger  f. 


$  8.     45  Cal.  221.    S^  Civil  Code  $$  6,  20. 

$  0.  When  a  limitatioii  or  period  of  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy,  or 
for  any  other  purpose,  has  begun  to  run  before  this  Code  goes 
into  effect,  and  the  same  or  any  limitation  is  prescribed  in  tliis 
Code,  the  time  which  lias  already  run  shall  be  deemed  paH  of 
the  iinie  prescribed  as  such  UmitatUmby  this  Code. 

Vide  8  2fi2. 

$  11.  If  the  first  day  of  January,  the  twenty-second  day  of 
February,  the  fourth  day  of  July,  or  the  twenty-fifth  c^ay  of 
December,  falls  upon  a  Sunday,  the  Monday  following  is  a 
holiday. 

[  Reconstbucted.  ] 

^  17.  Words  used  in  this  Code  in  the  present  tense  include 
the  future  as  well  as  the  present;  words  used  in  the  masculine 
gender  include  the  feminine  and  neuter;  the  singular  number 
includes  the  plural,  and  the  plural  the  singular;  the  word  per- 
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8on  includes  a  corporation  as  well  as  a  natural  person;  writing 
includes  printing;  oath  includes  afi&rmation  or  declaration; 
and  every  mode  of  oral  statement,  under  oath  or  affirmation, 
is  embraced  by  the  term  **  testify,"  and  every  written  one  in 
the  term  "depose;"  signature  or  subscription  includes  mark, 
when  the  person  cannot  write,  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own  name  as  a  wit> 
ucss. 

The  following  words  also  have  in  this  Code  the  signification 
attached  to  tiiem  in  this  section,  unless  otherwise  apparent 
from  the  context: 

1.  The  word  "property"  includes  both  real  and  personal 
property; 

2.  The  words  "real  property"  are  coextensive  with  lands, 
tenements,  and  hereditaments; 

3.  The  words  "personal  property "  include  money, goods, 
chattels,  things  in  action,  and  evidences  of  debt; 

4.  The  word  "month"  means  a  oalendar  month,  unless 
otherwise  expressed; 

5.  The  word  •  *  will "  includes  codicils; 

G.  The  word  "writ"  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court  or  ju- 
dicial officer,  and  the  word  "  process  "  a  writ  or  summons  issued 
in  the  course  of  judicial  proceedings; 

7.  The  word  "  state,"  when  applied  to  the  diflTerent  parts 
of  tho  United  States,  includes  the  district  of  Columbia  and  the 
territories;  and  the  words  "United  States"  may  include  the 
district  And  territories. 

Subdivision  5,  43  Cal.  331. 

$  86.  An  obligation  is  a  legal  duty,  by  which  one  person  is 
bound  to  do  or  not  to  do  a  ceHain  thing t  and  arises  from: 

1.  Contract;  or, 

2.  Operation  of  law. 

« 

[  Reconstructed.  ] 
$  48.    Tho  supreme  court  has  also  power  to  issue  writs  oi 
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xnandamtis,  certiorari,  prohibition,  and  habeas  corpns,  and  also 
all  writs  necessary  or  proper  to  the  complete  exercise  of  its 
appellate  jurisdiction. 

[Beconstsucted.  ] 

$  50.  The  April  and  October  terms  of  this  conrt  shall  be 
held  at  the  capital  of  the  state.  If  proper  rooms  in  which  to 
hold  the  court,  and  for  tho  accommodation  of  the  officers 
thereof  are  not  provided  by  the  state,  together  with  attendants, 
furniture,  fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court  may  direct  the  sher- 
iff of  the  county  in  which  it  is  held  to  provide  such  rooms, 
attendants,  furniture,  fuel,  l^hts  and  stationery,  and  the  ex- 
penses thereof,  certified  by  a  majority  of  the  justices  to  becoi'^ 
rect,  must  be  paid  out  of  the  stato  treasury,  Tho  January  and 
July  terms  of  this  court  may  be  held  at  the  city  and  county  of 
San  Francisco,  provided  the  boai'd  of  supervisors  thereof,  at 
tiie  discretion  of  said  board,,  shall  procure  and  maintain  at  the 
expense  of  said  city  and  county,  rooms  and  furniture  accepta- 
ble to  the  justices  of  said  court  for  tho  accommodation  of  the 
business  thereof,  and  of  its  i^espective  officers,  together  with 
necessary  attendants,  fnel  and  lights,  and  the  board  of  super- 
visors of  said  city  and  county  are  hereby  authorized  to  appro- 
priate all  necessary  funds  to  defray  the  expenses  aforesaid, 
payable  out  of  tho  general  fund  of  said  city  and  county.  ,  If 
the  said  board  of  supervisors  shall  accept  the  provisions  of  this 
act  and  procure  the  necessary  rooms  and  fu^nitui-o  at  said  pity 
and  county  for  tho  accommodation  of  said  court  and  its  pffi- 
cers,  then  it  shall  be  the  duty  of  said  board  to  permanently 
maintain  such  rooms  and  furniture,  together  with  tho  neces- 
sary attendants,  fuel  and  lights,  and  upon  the  falljaro  oi  said 
board  so  to  do,  after  having  accepted  tho  Revisions  of  tliis.  act 
as  aforesaid,  the  court  may  direct  the  sheri^of  said  ciiy  and 
county  to  provide  such  rooms,  fumitnro,  fuel  and  lights,  and 
the  expenses  thereof,  certified  by  a  majority  of  the  justices  to 
bo  correct,  shall  be  a  charge  against  said  city  and  county,  and 
must  be  paid  out  of  the  general  fund  thereof.  Until  such  time 
as  the  board  of  supervisors  of  said  ciiy  and  county  shall  ac- 
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cept  the  provisions  of  this  act,  the  January  and  July  terms  of 
tills  court  shall  continue  to  be  held  at  the  capital  of  the  state, 
provided,  that  in  no  event  shall  the  state  hereafter  be  put  to 
any  additional  expense  of  any  kind,  character  or  nature,  by 
reason  of  the  holding  of  any  term  or  terms  of  said  court,  at 
said  city  and  county  of  San  Francisco.  (In  effect  March  30, 
1874.) 

$  57.  Subdivision  4,  45  Cal.  200.  Subdivision  5,  42  Cal. 
254. 

[Reconstbucted.  1 

$  70.  Each  term  must  be  held  for  such  period  as  in  the 
opinion  of  the  court  may  be  necessary  for  the  transaction  of 
bufluieB,  having  due  regard  to  the  business  pending  in  the 
court  in  other  countioB  of  the  district.  For  the  pui'pose  of 
hearing  and  determining  actions  in  equity,  and  special  pro- 
ceedings of  a  civil  nature,  motions  for  new  trials,  motions  for, 
and  to  dissolve  or  modify  injunctions,  motions  to  set  aside  or 
vacate  orders  of  arrest  and  writs  of  attachment,  and  for  tho 
entry  of  orders  and  judgments,  this  Court  is  always  open. 

$  77.     42  Cal.  18. 

$  85.    Its  original  jurisdiction  extends; 

1.  To  actions  to  prevent  or  abate  a  nuisance; 

2.  To  actions  of  forcible  entry  and  detainer; 

3.  To  proceeding.4  in  insolvency; 

4.  To  all  special  cases  or  proceedings  in  which  the  law, 
giving  tho  remedy  or  authorizing  the  proceedings,  confers  the 
jurisdiction  upon  it; 

5.  To  the  issuance  of  writs  of  habeas  corpus,t  and  all  writs 
necessary  to  the  exercise  of  its  powers; 

6.  To  inquire,  by  the  intervention  of  a  grand  jury,  of  all 
public  offenses  committed  or  triable  in  the  county;  and  except 
in  tlie  city  and  county  of  San  Francisco; 
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7.    1*0  the  trial  of  all  indictments,  except  for  treason,  mis- 
prision of  treason,  murder,  and  manslaughter. 
SnbdiTision  4,  45  GaL  200. 
Snbdiyision  5,  45  Gal.  879. 

$  87.     34  Cal.  414.    43  Cal.  312. 

$  07.    The  probate  court  has  jurisdiction: 

1.  To  op3n  and  receive  proof  of  last  wills  and  testaments, 
and  to  admit  them  toprobate; 

2.  To  grant  letters  testamentary,  of  administration,  and 
of  guardianship,  and  to  revoke  the  same; 

3.  To  appoint  appraisers  of  estates  of  deceased  persons; 

4.  To  compsl  executors,  admini^itrators,  and  guardians  to 
render  accounts; 

5.  To  order  the  sale  of  property  of  estates,  or  belonging 
to  minors; 

6.  To  order  the  payment  of  debts  due  from  estates; 

7.  To  order  and  regulate  all  distributions  and  partUions 
of  property  or  estates  of  deceased  persons; 

8.  To  compel  the  attendance  of  witnesses,  and  the  pro- 
duction of  title  deeds,  papers,  and  other  property  of  an  estate, 
or  of  a  minor; 

9.  To  exercise  the  powers  conferred  by  Title  XI,  Part  III, 
of  this  Code; 

10.  To  make  such  orders  as  may  be  necessary  to  the  exer- 
cise of  the  powers  conferred  upon  it. 

$  115.  The  jurisdiction  conferred  by  the  last  section  shall 
not  extend,  however: 

1.  To  a  civil  action  in  which  the  title  or  possession  of  real 
property  is  put  ia  issue. 

2.  Nor  to  an  action  or  proceeding  against  ships,  vessels,  or 
boats, t  when  the  suit  or  proceeding  is  for  the  recovery  of  sea- 
men's wages  for  a  voyage,  performed  in  whole  or  in  jjart  with- 
out the  waters  of  this  State.     ( In  effect  February  28, 1874.) 
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$  IIT.  These  courts  also  barve  jurisdiotion  of  the  foHowing 
publie  offenses  committed  within  the  respeetive  townships  or 
cities  in  which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  and  battery,  or  elilier,  not  charged  to  have  been 
committed  upon  a  public  officer  in  the  discharge  of  his  duties, 
or  to  have  been  committed  with  such  intent  as  to  raider  the  of- 
feree a  felony; 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  a  will- 
ful injury  to  property,  and  all  misdemeanors  punishable  by 
fine  not  exceeding  live  hundred  doUarBj  or  imprisonment  not 
exceeding  six  months,  or  by  both  such  fine  and  imprisonment. 

(  lt».  ( N.  S.)  Nothing  in  this  Code  shall  be  construed  to 
affect  the  provisions  of  an  act  entitled  "An  act  to  organize  and 
regulate  the  justices*  court  in  the  city  and  county  of  San  Fran- 
cisco," approved  March  tweniy-sixth,  eighteen  hundred  and 
sixty-six,  or  of  any  act  amending  or  supplementing  said  act; 
but  the  said  act  and  all  acts  amendatory  thereof,  or  supple- 
mentary thereto,  are  continued  in  force. 

^  19S.  In  an  action  for  divorce,  eriminal  conversation, 
seduction  or  breach  of  promise  of  marriaffe,  the  court  may  di- 
rect the  trial  of  any  issue  of  fact  joined  therein  to  bo  private, 
and  may  exclude  all  persons  except  the  officers  of  the  court,, 
the  parties,  their  witnesses,  and  counsel. 

$  159.  The  seal  of  the  court  need  not  be  affixed  to  any 
proceeding  therein,  or  documiCnt,  except: 

1.  To  a  writ; 

2.  To  the  certificate  of  the  probate  of  a  will,  or  of -the  ap- 
pointment of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record  or  other 
proceeding  of  the  court,  or  of  an  officer  thereof,  or  of  a  copy 
of  a  document  onjile  in  the  office  of  the  derk, 

$  161.    Any  counly  or  probate  judge  may  hold  tBrms>  or 
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portions  of  terms,  of  the  county  or  probate  court,  and  i>erform 
any  or  all  of  the  duties  of  county  or  probate  judge,  in  any 
other  county  of  this  state,  as  well  as  in  that  for  which  he  was 
elected,  upon  the  request  of  the  county  or  probate  judge  of  such 
county;  and  tehen^  by  reason  of  sickness  or  absence  from  ike 
states  or  from  any  oilier  causCy  a  county  or  probate  court  can- 
not be  held  in  any  comity^  a  certificate  of  that  fact  wust  be 
transmitted  by  the  derk  to  the  governor ^  who  may  thereupon 
direct  some  other  county  or  probate  judge  to  hoid  such  court, 

^  16d  of  said  Code  is  repealed. 

^  166.    44  OaL  84.    45  Cal.  178. 

$  188.  (N.  S.)  The'  trial  or  hearing  of  an  action,  civil  or 
criminal,  in  any  court  which  has  commenced,  and  is  in  pro- 
gress, shall  not  be  stayed  or  discontinued  by  the  arrival  of  the 
period  fixed  by  law  for  another  term  of  such  court,  butitshall 
be  lawful  for  the  court  to  proceed  with  the  trial  or  hearing  and 
bring  it  to  a  conclusion,  in  like  manner  and  with  the  same 
effect  as  if  another  stated  term  of  the  court  had  not  intervened. 

^  960.  A  person  is  exempt  from  liability  to  act  as  a  juror, 
if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States  or  of  the  state  of  Califomia; 

2.  A  person  holding  a  coxmty  office; 

3.  A.  practicing  attorney  and  coxmseior  at  law; 

4.  A  minister  of  the  gospel  or  a  priest  of  anydenomihatiGn 
foUowing  his  profession; 

5.  A  teacher  in  a  college,  academy  or  school; 

6.  A  practicing  physician  or  dentist; 

7.  An  ofi^r,  keeper,  or  attendant  of  an  almshotifle,  hos- 
pital, asylum,  or  other  charitable  institution;.  • 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  county  jail  or  Hie  state  prisoli; 

9.  Employed  (m  board  of  a  vessel  navigating  the  waters 
of  this  State; 
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10.  All  express  agent,  mail  carrier,  superintendent,  env- 
ploye,  or  operator  of  a  telegraph  line  doing  a  general  telegraph 
bitsiness  in  this  staiCy  or  keeper  of  a  public  feny  or  toll  gate; 

11.  An  active  member  of  the  fire  department  of  any  city, 
town,  or  village  in  this  state,  or  an  exempt  member  by  reason 
of  five  years'  active  service; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road. 

13.  An  editor  or  local  reporter  of  a  neujspaper, 

^  aOJd.  ( N.  S.)  If  any  person  exempt  from  liability  to  act 
as  a  juror,  as  provided  in  section  two  hundred,  be  summonod 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the  clerk 
of  the  court  for  which  he  is  summoned,  stating  his  office,  oc- 
cupation, or  employment,  and  such  affidavit  shall  be  delivered 
by  the  clerk  to  the  judge  of  the  court  when  the  name  of 
such  person  is  called,  and,  if  sufficient  in  substance,  s  hall  be 
received  as  an  excuse  for  non-attendance  in  person.  The 
affidavit  shall  then  be  filed  by  the  clerk. 

[  BECONSTBUCTia).  ] 

$  a04.  The  district  judges  of  the  several  districts  within  or 
embracing  part  of  the  city  and  county  of  San  Frandsco,  and 
the  county  judge  of  the  county,  and  the  judge  of  the  municipal 
criminal  court  of  San  Francisco,  or  a  majority  of  such  judges, 
must  meet  in  San  Francisco  in  the  month  of  December  of  each 
year,  at  the  time  and  place  designated  by  theoounly  judge,  and 
make  a  list  of  persons  to  serve  as  jurors  in  the  courts  of  record, 
held  in  said  city  and  county,  for  the  ensuing  year.  And  the 
board  of  supervisors  of  each  of  the  other  cotmties  of  the  state 
must,  at  its  fiist  regular  meeting  in  each  year,  or  at  any  other 
meeting,  if  neglected  at  the  first,  make  a  list  of  persons  to 
serve  as  jurors  in  the  courts  of  record  in  their  respective  coun- 
ties until  a  new  list  is  provided. 

$  214.  Before  the  conunenc^ndnt  of  any  term  of  ootni, 
the  judge  thereof;,  if  «  jury  will  be  required  therefor,  must 
make  and  file  with  the  county  clerk,  an  order  that  one  be 
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drawn,  The  number  to  be  drawn  mnst  be  named  in  the  order; 
if  to  form  a  grand  jury  it  must  be  twcniy-fonr,  and  if  a  trial 
jury,  such  number  as  the  judge  may  direct;  and  the  time  Tnust 
he  designated  aX  which  the  drawing  will  takeplaee^ 

$  315).    Before  the  drawing,  the  clerk  must  notify  the  sher- 
iff and  county  judge  of  the  time  appointed  for  such  drawing. t 

$  317.    If  the  officers  tiamed  do  not  apx>ear,  the  clerk  must: 
adjonm  the  drawing  till  the  next  day,  and,  by  written  notice,.ra- 
quire  two  electors  of  the  county  to  attend  such  drawing  oa  the. 
adjourned  day. 

$  336.  Whenever  jurors  are  not  drawn  and  summon«d':tO  • 
attend  any  court  of  record,  or  a  sufficient  number  of  jurore ; 
fail  to  appear,  such  court  may,  in  its  discretion,  order  a  ajjMt'  - 
dent  number  to  be  forthwith  drawn  and  summonedltb  attend '. 
the  court;  or  it  may,  by  an  order  entered  on  its  mimiteev^dTrect : 
an  elisor  electedhy  the  court  or  the  ^herifif  of  the  connl^yi'ciirtih-  - 
with  to  summon  so  many  good  and  lawful  men  of  ibcseonnty, 
to  serve  as  jurors,  as  the  case  may  require.  And  in^alther  case^ 
such  jurors  mnst  be  summoned  in  the  manner  pcoenifled  by  th& ; 
preceding  section. 

$  337.  When  there  are  not  competent  juroTB^enosigh  preBr- 
ent  to  form  a  panel,  the  court  may  direct  the  sheriflTOr  an  gUJsmr 
elected  "by  the  court  to  summon  a  sufficient  numfierisf  persons*, 
having  the  qualification  of  jurors,  to  complete  ihe^panel,.  from 
the  body  of  the  county  and  not  from  the  bystandelrs,  andl  the 
sheriff  w  elisor  must  summon  the  number  K^ordet^ed;.  wsssxt^ 
ingly,  and  return  the  names  to  the  Court. 

[  Beconstructed.  ] 

$  369.  The  judge  of  each  court  of  record  may- a^poihit 
a  competent  short-hand  reporter,  to  hold  eS&K^  during:  the) 
pleasure  of  the  judge.  Such  reporter  must,  .at  ths^  re- 
quest of  either  party,  or  of  the  conit,,  iu!  a  civil  acdioit 
or  proceeding,  and  on  the  order  of  the  coart^i)i^  disirictattor-  < 
o.  c.  p. — 64 
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ney,  or  the  coonsel  for  the  defendcoit  in  a  crinunal  aetioji.or 
proceeding,  take  down  in  Bhort-hand  all  the  testimony,  thd  ob- 
jections made,  the  rulings  of  the  court,  the  exceptions  taken, 
and  oral  instructions  given,  and  if  directed  by  the  court,  or 
requested  by  either  party,  must  within  such  reasonable  time 
after  the  trial  of  such  case  as  the  court  may  designate,  write 
out  the  same  in  plain  legible  long-hand,  and  verify  and  file  it 
with  the  clerk  of  the  oourtin  which  the  case  was  tried. 

[  Reconstructed.  ] 

§  aro.  The  report  of  the  official  reporter,  when  appointed 
and  acting  in  accordance  with  the  provisions  of  $$  272  and  273 
of  this  Code,  and  not  otherwise,  written  out  in  long  hand- 
writing, and  certified  as  being  a  correct  transcript  of  Uie  testi- 
mony and  proceedings  in  the  case,  shall  be  prima  facie  a  cor- 
rect statement  of  such  testimony  and  proceedings. 

43CaI.  176. 

$  5871.  The  official  reporter  shall  receive  as  eompensation 
for  his  services  in  civil  proceedings,  not  exceeding  ten  dollars 
per  day  for  taking  notes,  and  not  exceeding  twenty  cents  per 
hundred  words  for  transcription.  The  short-hand  notes  so  ta- 
ken, sliall  immediately  after  the  cause  is  stibmittedbe  JUed  wUJi 
the  clerk;  hut  for  thepwrgose  of  wrUvng  out  said  note9,  the  re^ 
porter  may  vnihdraw  the  sam,efor  a  reasonable  time.  The  re- 
porter^s  fees  for  taking  notes  in  civil  cases,  shall  be  paid  by  the 
party  in  whose  favor  judgment  is  rcAdered,  and  shall  be  taxed 
up  by  the  clerk  of  the  court  as  costs  against  the  party  against 
whom  judgment  is  rendered.  In  case  of  the  failure  of  a  juiy 
to  agree,  the  plaintiff  must  pay  the  reporter's  fees,  for  per 
diem,  and  for  transcription  ordered  by  plaintiff,  which  have 
accrued  up  to  the  time  of  the  discharge  of  the  Jury,  In  cases 
where  a  transcript  has  been  ordered  by  the  court,  the  expense 
thereof  must  be  paid  equally  by  the  respective  parties  to  the 
action,  or  either  of  them,  in  the  discretion  of  the  court;  and 
no  verdict  or  judgment  can  be  entered  up,  except  the  court 
shall  otherwise  order,  until  the  reporter's  fees  are  paid,  or  a 
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sum  eqQiralent  thereto  deposited  with  the  clerk  of  the  court. 
In  no  case  shall  a  transcript  he  paid  for,  unlessf  ordered  hy 
cither  the  plaintiff  or  defendantj  or  hy  the  court,  nor  shall  the 
ireporter  he  required,  in  any  ci^il  case,  to  transcrihe  his  notes, 
until  the  comi)ensation  therefor  he  tendered  him,  or  deposited 
in  <;ourt  for  that  purpose.  The  party  ordering  tJie  reporter  to 
transcribe  any  portion  of  iJie  testimony  or  proceedings,  shall 
pay  the  fees  of  tJie  reporter  therefor.  In  criminal  cases,  when 
the  testimony  has  heen  taken  down  upon  the  order  of  the  court, 
the  compensation  of  the  reporter  must  he  fixed  hy  the  court, 
&nd  paid  out  of  the  treasury  of  the  county  in  which  the  case  is 
tried,  upon  the  order  of  the  court. 

(  axa.  (N.  S.)  No  person  shall  he  uppodnted  to,  or  he  re- 
tained in  the  position  of  official  reporter  of  any  court  in  this 
state,  without  heing  first  examined  as  to  his  competency  hy  at 
least  three  memhers  of  the  har  practicm^  in  said  court,  such 
memhers  to  he  designated  hy  the  judge  of  said  court.  The 
committee  so  selected  shall,  upon  i^e  request  of  the  judge  of 
said  court,  examine  any  person  as  to  his  qualifications  whom 
aud  Judge  may  wish  to  appoint  or  retain  as  ol&cial  reporter, 
and  no  person  fihall  he  appointed  to,  or  retained  in  such  posi- 
tion, upon  whose  qualifications  said  committee  shall  not  have 
reported  favorahly.  The  test  of  competency  hefore  such  com- 
mittee shall  he  as  follows:  The  party  examined  must  write,  in 
the  presence  of  said  committee,  at  the  rate  of  at  least  one  hundred 
imd  forty  words  per  minute  for  five  consecutive  minutes,  upon 
matter  not  previously  written  hy  him,  and  transcrihe  the  same 
into  long-hand  writing  with  accuracy.  If  he  pass  said  test 
satisfactorily,  the  committee  shall  furnish  him  with  a  written 
certificate  of  that  fact,  signed  hy  at  least  a  majority  of  the 
memhers  of  the  committee,  whidi  certificate  shall  he  filed  in 
ihe  records  of  the  court 

^  aTa.  (N.  S-)  The  official  reporter  of  any  district  court 
mast  attend  to  the  duties  of  his  office  in  person,  except  when 
axcnsed  for  a  good  and  sufficient  reason  hy  order  of  the  court, 
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which  order  shall  be  entered  upon  the  minutes  of  the  oonrt. 
Employment  in  his  professional  capacity  elsewhere  shall  not 
be  deemed  a  good  and  sufficient  reason  for  such  excuse.  When 
ibe  official  reporter  of  any,  court  has  been  excused  in  the  man- 
ner provided  in  this  section^  the  judge  of  said  court  may  ap- 
point an  official  reporter  pro  tem.,  who  shall  perform  the  same 
duties  and  receive  the  same  compensation  as  the  official  re- 
porter, and  whose  report  shall  ha.ve  the  same  legal  effect  aathe 
report  of  the  official  reporter. 

$  aT4»  (N.S.)  The  official  reporter  of  any  court,  orofficial 
reporter  pro  tem.,  must,  before  entering  on  the  duties  of  hi^  of- 
fice, take  and  subscribe  the  following  oath:  "I  do  swear  (or  af- 
firm) that  I  will  support  the  constitution  of  the  United  States  and 
the  constitution  of  the  state  of  California,  and  that  I  will  faith- 
fully discharge  the  duties  of  the  office  of  official  reporter  (or 

official  reporter  pro  tem.)  of  tiie court,  according  to  the 

best  of  my  ability."  "" 

^\nery .  applicant  for  admission  as  aittomey  toad 
counselor  musVflMi^g^gtis^tory  testimonials  of  good  moral 
character,  and  except  asproffUf&i^iii^ffawn  two  hundrml  and 
senenty-niney  undergo  a  strict  examinatio^nni^iH^^Qiirt,  as  to 
his  qualifications,  by  the  justices  of  the  supreme  oot 

$  $376.    Every  applicant  for  admission  as  an.  attorney  and 

counselor  must  produce  satisfactory  testimonials  of  good  moral 

character,  and  undergo  a  strict  examination  in  opencoartasto 

his  qualifications,  by  the  justioes  of  the  supreme  court;  pro^ 

vided,  that  the  sevei'dl  cofwniy  and  district  courts  of  this  £taUi 

may  admit  applicants  to  practice  as  attorneys  and  couns^crs  in 

their  respective  courts. 

This  eeotion  was  thus  amended  March  18,  the  Commissioners'  bill 
(Mar(ih  24)  having  repealed  it,  it  waa  Te-«naoted  m  above  Match  SO,  18«4, 
44Cal.553. 

%  283.    45  Gal.  60. 
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^  984k  The  attorney  in  an  action  or  special  proceeding  may 
be  chanpfed  at  any  time  before  judgment  or  final  determina- 
tion, as  follows: 

1.  Upon  his  own  consent,  filed  with  the  clerk,  or  entered 
npon  the  minutes; 

2.  Upon  the  order  of  the  court  or  judge  thereof,  upon  the 
application  of  the  client,  after  notice  to  the  attorney, 

$  aST.  An  attorney  and  counselor  may  be  removed  or  sus- 
pended by  the  supremo  court,  and  by  the  district  courts  of  the 
state,  for  either  of  the  following  causes,  arising  after  his  ad- 
mission to  practice: 

1.  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  is  con- 
clusive evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of  the  court 
requiring  him  to  do  or  forbear  an  act  connected  with  or  in  the 
course  of  his  profession,  and  any  violation  of  the  oath  taken 
by  him,  or  of  his  duties  as  such  attorney  and  counselor; 

3.  Corruptly  and  without  authority  appearing  as  attorney 
for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  mime  to  he  vsed  as  attorney  and  counselor 
hy  anotJi^r  pei'son  who  is  not  an  attorney  and  counselor. 

In  all  cases  where  an  attorney  is  removed  or  suspended  by  a 
district  court,  the  judgment  or  order  of  removal  or  isiuspension 
may  be  reviewed  on  appeal,  by  the  supreme  court. 

$  996.  If  an  objection  to  the  sufficiency  of  the  accusation 
be  not  sustained,  t!ic  accused  must  answer  within  su>ch  time  as 
may  be  designated  hy  the  court. 

^  «99.  Upon  conviction,  in  cases  arising  under  the  first 
subdivision  of  $  287, '  the  judgment  of  the  court  must  be 
that  tho  name  of  the  party  be  stricken  from  tlie  roll  of 
attorneys  cgnd  counselors  of  the  oourJ,  and  that  he  be  precluded 
ft'o^  practicing  as  such  attorney  or  counselor  in  all  the  courts 
of  this  slate;  and,  upon  conviction  in  case.^  under  the  other 
gubdivisions  of  that  section,  the  judgment  of  the  court  may  be 


acoording  to  the  gravity  of  the  offense  charged— deprivution  of 
the  right  to  practice  as  attorney,  or  counselor  in  the  ooorts  of 
this  state,  permanently  or  for  a  limited  period. 

$  312.  When  cause  of  action  accrues.  41  GaL  686;  44  Cal> 
231;  45  Gal.  294. 

$  9X7.  When  letters  patent  or  grants  of  real  property  issoed 
or  made  by  the  people  of  this  state,  are  declared  void  by  the 
determination  of  a  competent  court,t  an  action  for  the  recovery 
of  the  property  so  conveyed  may  be  brought,  either  by  the 
people  of  the  state,  or  by  any  subsequent  patentee  or  grantee 
of  the  property,  his  heirs  or  assigns,  within  five  years  after 
such  determination,  but  not  after  thaji  period* 

$  318.    41  Gal.  536. 
$319.    43  Gal.  285. 

$  322.  41  Gal.  264,  lb.  537;  mCkL  250^  Jb.  €06;  44  CaL 
471,  lb.  609,  16.  559,  lb.  646. 

$$  323^24.    45  GaL  559« 
$  326.    44  Gal.  385. 

}  836.    Within  five  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  eourt  of  ibe 
United  States  or  of  any  state  within  the  United  States. 

2.  An  ouAion  fcr  mesne  proftU  of  recU  property. 

$  83T.    Within  four  years: 

An   action   upon   any   contract^     obligation,  or  lla^ilHy» 
founded  upon  an  instrument  in  writing  eoaecuM  in  iMs  siaie. 
42  Cal.  169, /&.  493 ;  43  OaL  185. 

$  338.    Subdivision  1.    45  GaL  12. 
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$  8S9.    Witihin  two  yeart: 

1.  An  action  upon  a  contract,  obligation,  or  liability,  not 
founded  upon  an  instrument  of  writing,  or,  founded  upon  an 
msvrument  of  writing  executed  out  of  the  state; 

2.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a 
liability  incurred  by  the  doing  of  an  act  in  his  oflScial  capacity, 
and  in  virtue  of  his  oflBce,  or  by  the  omission  of  an  oflBcial  duty, 
including  the  non-payment  of  money  collected  upon  an  execu- 
tion. But  this  subdivision  does  not  apply  to  au  action  for  an 
escape; 

8.  An  action  to  recover  damages  for  the  death  of  one  caused 
by  the  wrongful  act  or  neglect  of  another! 

$  840,    Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  an  individual,  or  to  an  individual 
and  the  state,  except  where  the  statute  imposing  it  prescribes 
a  different  limitation; 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to 
the  people  of  this  state; 

3.  An  action  for  libel,  slander,  assault,  battery,  false  im- 
prisonment, 07"  seduction; 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape 
of  a  prisoner,  arrested  or  imprisoned  on  civil  process; 

5.  An  action  against  a  municipal  corporation  for  damages 
for  injuries  to  properly  caused  by  a  mob  or  rioU 

^  34:1.     Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto:  t 
1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity  as 
tax  collector,  or  to  recover  the  price  or  value  of  any  goods, 
wares,  merchandise,  or  other  personal  property  so  seized,  or 
for  damages  for  the  seizure,  detention,  sale  of,  or  injury  to  any 
goods,  ATares,  merchandise,  or  other  personal  property  seized, 
or  for  damages  done  to  any  person  or  property  in  making  any 
such  seizure. 
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2.  To  recover  stock  sold  for  a  delinquent  assessment,  as  pro- 
vided 174  section  347  of  Uw  GivU  Code, 

$  34:8.  (N.  S.)  To  actions  brought  to  recover  money  or 
other  property  deposited  with  any  bank,  banker,  trust  com- 
pany, or  sayings  and  loan  Bociety,  there  is  no  limitation. 

$  351.     43  CaL  185. 

$  353.     35  Cal.  634. 

$  359.    45  Cal.  110. 

$  370.  When  a  married  woman  is  a  party,  her  husband 
must  be  joined  with  her,  except: 

1.  When  the  action  concerns  her  separate  property,  or  her 
right  or  claim  to  the  homestead  properly,  she  may  sue  alone. 

2.  When  the  action  is  between  herself  and  her  husband, 
she  may  sue  or  be  sued  alone. 

3.  When  she  is  living  separate  and  apart  from  her  husband 
hy  reason  of  his  desertion  of  her,  or  hy  agreeme^U  in  loriting 
entered  into  between  them,  she  may  sue  or  be  sued  alone. 

42  Cal.  408. 

^  87a.  When  an  infant  is  a  party,  he  must  appear  either  by 
his  general  guardian,  or  by  a  guardian  appointed  by  the  court  in 
which  the  action  is  prosecuted,  or  by  a  judge  thereof.  A  guard- 
ian may  he  appointed  in  any  case,  wlien  it  is  deemed  by  the  couA 
in  which  Vie  action  is  prosecuted,  or  by  a  Judge  thereof  ex- 
pedient, to  represent  the  infant  in  the  action,  notwitJistanding 
he  may  have  a  general  guardian,  and  may  have  appeared  by 
him. 

42  Cal.  484. 

$  376.  A  father,  or  in  case  of  his  death  or  desertion  of  his 
family,  the  mother  may  maintain  an  action  for  the  injury  or 
death  of  a  minor  child,  and  a  guardian  for  the  injury  or  death 
of  his  ward,  when  sucUinjui-yor  death  is  caused  by  the  wrong- 
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ful  act  or  neglect  of  anoihjer.  Such  action  may  be  mrJittciined 
against  tJw  person  causing  the  ir^ury,  or  deaih^  or  if  such  per- 
son be  employed  by  another  person  wlio  is  responsible  for  his 
conductf  also  against  such  otfuer  person. 


$  3T7.  When  the  death  of  a  porson  not  being  a  minor  U 
caused  by  the  wrongful  act  or  neglect  of  another,  h'.H  heirs  or 
personal  representatives  may  maintain  an  action  for  damages 
against  the  person  causing  the  death,  or  if  such  person  be  em- 
ployed by  another  person  wlw  is  responsible  for  his  conduct, 
then  also  against  such  other  person.  In  every  action  under  this 
and  the  preceding  section,  such  damages  may  be  given  as  under 
all  the  circumstances  of  the  case  may  be  just. 

45Cal.323. 

$  379.    45  Cal.  263, 

^  980.  In  an  action  brought  by  a  person  out  of  possession 
of  real  property,  to  determine  an  adverse  claim  of  an  interest 
or  estate  therein,  the  person  mailing  such  adverse  claim  and 
persons  in  possession  may  be  joined  as  defendants,  andifthe 
judgment  be  for  the  plaintiff,  fie  may  have  a  writ  for  the  pos- 
session of  the  premises,  as  against  the  defendants  in  the  actioni 
against  wfiom  (he  Judgment  has  passed. 

^  881.  Any  two  or  more  persons  claiming  any  estate  or  in- 
terest in  lands  under  a  common  source  of  title,  whether  holding 
as  tenants  in  common,  joint  tenants,  coparceners,  or  in  severalty, 
may  unite  in  an  action  against  any  person  claiming  an  adverse 
estate  or  interest  therein,  for  the  purpose  of  determining  such 
adverse  claim,  or  of  establishing  such  common  source  of  title, 
or  of  declaring  the  same  to  be  held  in  trust,  or  of  removing  a 
cloud  upon  the  Bame. 

$  383.    44  Cal.  392. 
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$  385.  An  action  or  proceeding  does  not  abate  by  the  deathf 
or  any  disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  continue.  In  case  of 
the  deathf  or  any  disability  of  a  party,  the  court,  on  motion, 
may  allow  the  action  or  proceeding  to  be  continued  by  or 
against Iii-vrepresentative or  successor  in  interest.  Incase  of 
any  other  transfer  of  interest,  the  action  or  proceeding  may  bo 
continued  in  the  name  of  the  original  party,  or  the  court  may  al- 
low the  person  to  whom  the  transfer  is  made  to  be  eubstitaied 
in  the  action  or  proceeding. 

45  Cal.  323. 

O'Neil  V.  Dongherty.    Oct.  T.,  167S. 

$  387.  Any  person  may,  before  the  trial,  intervene  in  an 
action  or  proceeding,  who  has  an  interest  in  the  matter  in  liti- 
gation, in  the  success  of  either  of  the  parties,  or  an  interest 
agaisst  both.  An  intervention  takes  place  when  a  third  person 
is  permitted  to  become  a  party  to  an  action  or  proceeding  be* 
tween  other  persons,  either  by  joining  the  plainto  in  claiming 
what  is  sought  by  the  complaint,  or  by  uniting  with  tlie  defend- 
ant in  resisting  ttie  claims  of  the  plaintiff,  or  by  demanding  any- 
thing adversely  to  both  the  plaintiff  and  the  defendant,  and  is 
made  by  complaint,  setting  forth  the  grounds  upon  which  the 
intervention  rests,  filed  by  leave  of  the  court  and  served  upon 
the  parties  to  the  action  or  proceeding  who  Jiave  not  appeared, 
mid  upon  tiie  attorneys  of  Vie  parties  who  have  appeared,  who 
may  answer  or  demur  to  it  as  if  it  were  an  original  complaint. 

43  Cal.  161. 

$389.     44  Cal.  392. 

$  405.  Civil  actions  in  the  courts  of  this  state, are  oom- 
menccd  by  filing  a  complaintf 

$  406.  The  clerk  must  indorse  on  the  complaint  the  day, 
month,  and  year  that  it  is  filed,  and  at  any  time  within  one 
year  thereafter,  tho  plaintiff  may  have  a  summons  issued,  and 
if  the  action  he  hroitght  against  two  or  more  defendants,  who 
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reside  indifferent  counHeSf  may  have  a  summons  issued  far  each 
of  8ueh  counties  at  the  same  time.  But  at  any  time  within  the 
year  aft^  the  complaint  Ib  filed,  the  defendant  may,  in  writing, 
or  bf  a|>pearing  and  answering  or  demurring,  waive  the  issn- 
U>g  of  summons;  or,  if  the  action  be  brought  upon  a  joint  con- 
iraet  oftwoormared^fendardSt  and  oris  of  them  has  appeared 
vsvQiin  the  year,  the  other  or  others  mxiy  be  serced  or  appear 
after  iheyear,  at  any  time  before  trial, 

$  407.     41  Oal.  314;  44  Gal.  356,  Ib,  680. 

$  409.  In  on  action  affecting  the  title  or  the  right  of 
possession  of  real  properly,  the  plaintiff,  at  the  time  of  filing 
the  complaint,  and  the  defendant,  at  the  time  of  filing  his  an- 
swer, when  affirmatiye  relief  is  claimed  in  such  answer,  or  at 
any  time  afterwards,  may  record  in  t?ie  office  of  the  recorder  of 
the  county  in  which  the  property  is  situated,  a  notice  of  ^he 
pendency  of  the  action,  coiitaining  the  names  of  the  parties, 
and  the  object  of  the  action  or  defense,  and  a  description  of 
the  property  in  that  county  affected  thereby.  From  the  time 
of  filing  such  notice  for  record  only,  shall  a  purcHaser  or  in- 
cumbrancer of  the  property  affected  thereby  bo  deemed  to 
have  constructiYe  notice  of  the  pendency  of  the  action,  and 
only  of  its  pendency  against  parties  designated  by  tlieir  real 
names, 

43Cal.254.    Fu2c  Penal  Code  S§  9B9-4 

$  410.  The  summons  may  be  served  by  the  sheriff  of  the 
county  where  the  defendant  is  found,  or  by  any  other  person, 
over  tlie  age  of  eighteen,  not  a  party  to  the  action.  A  copy  of 
the  complaint  must  be  served  with  the  summons,  unless  two 
or  Tnore  defendants  are  residents  of  the  same  county,  in  which 
case  a  copy  of  the  compliaint  need  only  be  served  upon  one  of 
such  defendants.  When  the  summons  is  served  by  the  sheriff, 
it  must  be  returned,  with  his  certificate  of  its  service,  and  of 
the  service  oi  any  copy  of  the  complaint  where  such  copy  is 
served,  to  the  office  of  the  clerk  from  which  it  issued.  When 
it  is  served  by  any  other  person,  it  must  be  returned  to  the 
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same  place,  with  an  affidavit  of  such  person  of  its  service,  and 
of  the  service  of  a  copy  of  the  complaint,  where  such  copy  is 
served. 

41  Cal.  41,  lb.  314 ;  45  GaL  456 :  42  Cal.  671. 

^  411.  The  summons  must  be  served  by  delivering  a  copy 
thereof,  as  follows: 

1 .  If  the  suit  is  against  a  corporation  formed  tinder  the  IcMs 
of  this  state:  to  the  president  or  other  head  of  the  corporation, 
secretary,  cashier,  or  managing  agent  thereof; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non-res- 
ident joint  stock  company  or  association,  doing  business  and 
having  a  managing  or  business  agent,  cashier  or  secretary 
within  this  state:  to  such  agent,  cashier  or  secretary; 

3.  If  against  a  minor,  under  the  age  of  fourteen  years,  re- 
sidiTig  within  this  state:  to  such  minor,  personally,  and  also  to 
his  father,  mother,  or  guardian;  or  if  there  be  none  within  this 
state,  then  to  any  person  having  the  care  or  control  of  such 
minor,  or  with  whom  he  resides,  or  in  whose  service  he  is  em- 
ployed; 

4.  If  against  a  person  residing  toithin  this  state  who  hasheen 
judicially  declared  to  be  of  unsound  mind,  or  incapable  of 
conducting  his  own  affairs,  and  for  whom  a  guardian  has  been 
appointed:  to  8uch2>6r8on  and  also  to  his  guardian; 

5.  If  against  a  county,  city,  or  town:  to  the  president  of 
the  board  of  supervisors,  president  of  the  council,  or  trustees, 
or  other  head  of  the  legislative  department  thereof; 

6.  In  all  other  cases  to  the  defendant  personally. 
41  Cal.  6ie;  42  Cal.  484;  45  Cal.  456. 

(  41$8.    44  Cal.  356. 

$  413.  The  order  must  direct  the  publication  to  be  made 
in  a  newspaper,  to  be  designated,  as  most  likely  to  give  notice 
to  the  person  to  be  served,  and  for  such  length  of  time  as  may 
be  deemed  reasonable,  at  least  once  a  week;  but  publication 
against  a  defendant  residing  out  of  the^tate,  or  absent  there- 
from, must  not  be  less  than  two  months.    In  case  of  public*- 
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tion,  where  the  residence  of  a  non-resident  or  absent  defend- 
ant is  known,  the  court  or  judge  must  direct  a  copy  of  the 
summons  and  complaint  to  be  forthwith  deposited  in  the  pos^ 
office,  directed  to  the  person  to  be  served,  at  his  place  of  resi- 
dence. When  publication  is  ordered,  personal  service  of  a 
copy  of  the  summons  and  complaint  out  of  the  state,  is  equiv- 
alent to  publication  and  deposit  in  the  post  office,  and  in  either 
case  the  service  of  the  summons  is  complete  at  the  expiration 
of  the  time  prescribed  by  the  order  for  publication.f 
45  Gal.  30. 

$  4115.    43  Cal.  385;  45  Oal.  455. 

-  « 

$  4^16.  From  the  time  of  the  service  of  the  summons  and 
of  a  copy  of  the  complaint  in  a  civil  action,  to/iere  sermce  of  a 
copy  of  the  complaint  is  required^  or  of  the  completion  of  the  pub' 
lication  when  sermce  by  puhlicaiion  ia  ordered,  the  court  is 
deemed  to  have  acquired  jurisdiction  of  the  parties,  and  to 
have  control  of  all  the  subsequent  proceedings.  The  volun- 
tary appearance  of  a  defendant  is  equivalent  to  personal  8er-> 
vice  of  the  summons  and  co;^  of  the  complaint  upon  him. 

41  Cal.  41 ;  44  Cal.  157 ;  42  Cal.  440,  vida  g  1014.    . 

(  496.'   43  Cal.  515. 

$  4»1.     42  Cal.  245. 
White*.  Cox.    July  T.,  1873. 

$  480.  5th  S.  43  Cal.  18(^  6th  8. 42  Cal.  279;  7th  S.  43  Cal. 
191;  45  Cal.  21. 

$  431.  44  Cal.  43. 

(  433.  45  Cal.  270. 

^  437.    The  answer  of  the  defendant  shall  contain: 
1.    A  general  or  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant* 
c.  c.  p. — 65 
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2.  A  statement  of  any  new  matterf  constituting  a  defence 
or  counterclaim.  If  the  complaint  be  verified^  the  denial  of 
each  allegation  controverted  mu^  he  specific^  and  be  made  pos" 
iiivielyy  or  according  to  tlie  information  and  belief  of  tlie  de- 
fendant. If  the  defendant  has  no  information  i  r  belief  7tpon 
the  subject  sufficient  to  enable  him  to  answer  an  allegation  of 
(lie  complaiiit,  he  m>ay  so  state  in  his  answer,  and  place  hi  i 
denial  on  that  ground.  If  the  complaint  be  not  verified,  a  gen- 
eral denial  is  sufficient^  but  oritypvis  in  issue  (he  material  alle- 
gations of  tlie  complaint. 

41  Cal.  461 ;  44  Cal.  294;  2d  8..  39  Cal.  274. 

$  438.    41  Cal.  56,  lb,  136;  45  Oal.  8;  85  Cal.  274. 

f  440.  When  cross-demands  have  existed  between  persons 
under  such  circumstances  that,  if  one  had  brought  on  action 
against  the  other,  a  counterclaim  could  have  been  set  up,  the 
two  demands  shall  be  deemed  compensated,  so  far  as  they 
equal  each  other,  and  neither  can  be  deprived  of  the  benefit 
thereof  by  the  afisignment  or  death  of  the  other.1 

$  441.    43  Cal.  264. 

^  449.  (N.  S.)  Whenever  the  defendant  seeks  affirmative 
relief  against  any  party,  relating  to  or  depending  upon  the 
contract  or  transaction  upon  which  the  action  is  brought,  or 
affecting  the  property  to  which  the  action  relates,  he  may,  in 
addition  to  his  answer^  file  at  the  same  time,  or  by  permissior 
of  the  com*t  subsequently,  a  cross-complaint.  The  croes-oom^ 
plaint  must  be  served  upon  the  parties  affected  thereby,  and 
such  parties  may  demur  or  answer  thereto  as  to  the  original 
complaint. 

$  443.  The  plaintiff  may,  within  the  same  length  of  time 
after  service  of  the  answer  as  the  defendant  is  allowed  to 
answer  after  service  of  summons,  demur  to  the  answer  of  the 
defendant,  or  to  one  or  more  of  (he  several  defenses  or  counter' 
claims  set  up  in  the  answer. 
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$44e.    41Cal.29d. 

$  447.     36  Cal.  299. 

$  448.  When  the  defense  to  an  action  is  founded  on  a  writ- 
ten instrument,  and  a  copy  thereof  is  contained  in  the  answer, 
or  is  annexed  thereto,  the  genuineness  and  due  execution  of 
such  instrument  are  deemed  admitted,  unless  the  plaintiff  file 
with  the  clerk,  within  ten  days  after  receiving  a  copy  of  the 
miswer,  an  affidavit  denying  the  same,  and  serve  a  coipy  (hereof 
on  tJie  defendant, 

$  453,    15  Cal.  411;  43  Cal.  180,  lb,  869. 

$  456.    35  Cal.  4^ 

Babcock  v.  Goodrich.    Jsn'y  T.,  1674, 

^  457.  Ferrer  v.  Home  M.  Ins*  Oo»    April  Term,  1873. 

^  461.  Lick  V,  Owen.    Jan'y  Term,  1874. 

$  463.  41  Cal.  133,  Z6.  279;  44  CaL  100. 

$  464.  41  Cal.  221, 

$  465.  AH  pleadings  Bubseqttent  to  the-complaint,  nraBt  be 
filed  with  the  clerk,  and  copies  thereof  BeiYGd  upon  the  adverse 
imrty  or  his  attorney. 

$  469.  No  variance  between  the  allegation  in  a  pleading 
and  the  proof  is  to  be  deemed  material,  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits.  Whenever  it  appears  that 
a  x>arty  has  been  so  misled, t  the  court  may  order  the  pleading 
to  be  amended,  uj^on  such  terms  as  may  be  just. 

45CaI.  1C3,/&.519. 
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i  47a.  Any  pleading  may  be  amended  once  by  the  party  of 
course,  and  without  costs,  at  any  time  before  answer  or  demur- 
rer filed,  or  after  demurrer  and  before  the  trial  of  the  issue  of 
law  thereon,  by  filing  the  same  as  amended  and  serving  a  copy 
on  the  adverse  party,  who  may  have  ten  days  thereafter  in 
which  to  answer  or  demur  to  the  amended  pleading.  A  demur- 
rer is  not  waived  by  filing  an  answer  at  the  same  time ;  and 
when  the  demurrer  to  a  complaint  is  overruled  and  there  is  no 
answer  filed,  the  court  may,  upon  such  terms  as  m/iy  he  just, 
allow  an  answer  to  be  filed.  If  a  demurrer  to  the  answer  be 
overruled,  the  facts  alleged  in  the  answer  must  be  considered 
as  denied,  to  the  extent  mentioned  in  $  462. 

(  473.    The  court  may,  in  furtherance  of  justice,  and  on 
.such  terms  as  may  be  proper,  allow  a  party  to  amend  any 
pleading  or  proceeding,  by  adding  or  striking  out  the  name  of 
any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect ;  and  may,  upon  like  terms, 
enlarge  the  time  for  answer  or  demurrer.    The  court  may  like- 
wise, in  its  discretion,  after  notice  to  the  adverse  party,  allow, 
upon  such  terms  as  may  be  just,  an  unendment  to  any  plead- 
ing or  proceeding  in  other  particulars;  and  may,  upon  like 
terms,  allow  an  answer  to  be  made  aitor  the  time  limited  by 
this  Code,  and  also,  relieve  a  party,  or  his  legal  representative, 
from  a  judgment,  order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect; and  when,  for  any  reason  satisfactory  to  the  court,  or 
the  judge  thereof,  the  party  aggrieved  has  failed  to  apply  for 
the  relief  sought  during  the  term  at  which  such  judgment, 
order,  or  proceeding  complained  of  was  taken,  the  court,  or 
the  judge  thereof,  in  vacation,  may  grant  the  relief  upon  appli- 
cation made  within  a  reasonable  time,  not  exceeding  six  months 
after  the  adjournment  of  the  term.    When,  from  any  cause, 
the  summons  f  in  an  action  has  not  been  personally  served  on 
the  defendant,  the  court  may  allow,  on  such  terms  as  may  be 
just,"  such  defendant,  or  his  legal  representative,  at  any  time 
within  one  year  after  the  rendition  of  any  judgment  in  such 
action,  to  answer  to  the  merits  of  the  original  action.    When 
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in  an.  action  to  recover  tfiapoasesHon  of  personal  property,  the 
person  making  any  affidamt  did  not  truly  state  the  value  of  the 
property,  and  the  offifier  taking  the  property,  or  the  sureties  on 
any  bond,  is  sued  for  taking  the  same,  the  offl/cer  or  suareties 
may,  in  their  answer,  set  up  the  true  value  of  the  property  and 
that  the  person  in  whose  heJudf,  said  affidavit  was  made^  was 
entitled  to  the  possession  of  the  same  when  said  affidavit  was 
made,  or  that  the  value  in  the  <^ffidavit  stated,  was  inserted  by 
mistake,  the  court  shall  disregard  the  value  as  stated  in  the 
t^ffidavit  and  give  judgment  according  to  the  right  of  possession 
of  said  properly  at  the  time  the  affidamt  toas  m^xde, 

41  Cal.  17,  lb.  312;  43  Gal.  2S3;  45  OaL  Si. 

Flynnr.  Cottle.    Jan'y  T.,  1874. 

$  474*    42  Cal.  571. 

$  4T6.  (N.  S.)  When  a  demurrer  to  any  pleading  la  sua* 
tained  or  overruled,  and  time  to  amend  or  answer  is  given,  the 
time  so  given  runs  from  the  service  of  notice  of  the  decision 
or  order. 

$  479.  The  defendant  may  be  arrested,  as  hereinafter  pre- 
scribed, in  the  following  cases  : 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a 
cause  of  action  arising  upon  contract,  express  or  implied,  when 
the  defendant  is  about  to  depart  from  the  state  with  intent  to 
defraud  liis  creditors ; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  prop- 
erty embezzled,  or  fraudulently  misapplied,  or  converted  to 
his  own  use,  by  a  public  officer,  or  an  officer  of  a  corporation, 
or  an  attorney,  factor,  broker,  agent,  or  clerk,  in  the  course  of 
his  employment  as  such,  or  by  any  other  person  in  a  fiduciary 
capacity;  or  fort  misconduct  or  neglect  in  office,  or  in  a  pro- 
fessional employment,  or  for  a  willful  violation  of  duty; 

3.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty unjustly  detained,  when  the  property,  or  any  part  thereof, 
has  been  t  concealed,  removed,  or  disposed  of,  to  prevent  its 
being  found  or  taken  by  the  sheriff; 
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4.  ,'When  the  defendant  has  been  guilty  of  » fhtad  in  eDn> 
tracting  the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought;  or  in  conoeaJing  or  disposing  of  the  prop- 
erty for  the  taking,  detention,  or  couTersion  of  vrbkii  the 
action  is  brought; 

5.  "When  the  c^fendant  has Tomoved  or  disposed  of  hisprop- 
erty,  or  is  about  to  do  so,  with,  intent  to  defraud  his  creditors. 

i  Tb»  "word  fzaadnlenUy  Ib  omitted. 

(  481.  The  order  may  be  made  whenever  it  oppesrrto  the 
judge,  by  the  affidavit  of  the  plaintiff,  or  some  other  person, 
that  a  sufficient  cause  of  action  exists,  and  that  the  case  is  one 
of  those  mentioned  in  $  479.  The  affidavit  must  be  either 
positive  or  upon  information  and  belief;  and  when  upon  in- 
formation and  belief,  it  must  state  the  facts  upon  which  the 
information  and  belief  are  founded.  If  an  order  of  arrest  be 
made,  the  affidavit  must  be  filed  with  the  clerk  of  the  coiai. 


$  48a,  Before  making  the  order,  the  Judge  must  require  a 
written  undertaking  on  the  part  of  the  plaintiff  with  sureties 
in  an  amount  to  hejixed  hy  the  judge,  which  must  bo  at  least 
five  hundred  dollars,  to  the  effect  that  the  plaintiff  will  pay  all 
costs  which  may  be  adjudged  to  the  defendant,  and  all  dam- 
ages which  ho  may  sustain  by  reason  of  the  arrest,  if  il\£  same 
be  wrongful,  or  without  sufficient  cause,  not  exceeding  the  sum 
specified  in  tho  undertaking.  The  undertaking  must  be  filed 
with  the  clerk  of  the  court. 

$  494.    The  qualifications  of  bail  are  m  follows: 

1.  Each  of  them  must  be  a  resident  and  householder,  or 
freeholder,  within  the  »tate: 

2.  Each  must  be  worth  the  amount  specified  in  the  order  of 
the  arrest,  or  the  amount  to  which  tho  order  is  reduced,  as 
provided  in  this  chapter,  over  and.abovo  all  his  debts  and  lia- 
bilities, exclusive  of  property  exempt  from  execution;  but  the 
judge  or  county  clerk,  on  justification,  may  allow  more  than 
two  sureties  to  justify  severally,  m  amounts  less  than  that  ex- 
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piesBed  in  the  order,  if  fhe  whole  Jtutifioation  be  eqnivaient  to 
that  of  two  siifiKcient  bail. 

$  503.  A  defendant  arrested  may,  at  any  time  before  the 
tried  of  the  action^  or  if  there  Ije  no  Iridic  before  the  entry  of 
judgment,  apply  to  the  Judge  who  made  the  order,  or  the  court 
in  which  the  action  is  pending,  upon  reasonable  notice,  to 
vacate  tlie  order  of  arrest  or  to  reduce  the  amount  of  bail.  If 
the  application  be  made  upon  affidavits  on  the  part  of  the  de- 
fendant, but  not  otherwise,  the  plaintiff  may  oppose  the  same 
by  affidavits  or  other  proofs,  in  addition  to  Uiose  on  which  the 
order  of  arrest  was  made. 

$  sai  of  said  Code  is  repealed. 

$  529.  On  granting  an  injunction  the  court  or  judge  must 
require,  except  where  the  people  of  the  state  are  a  party  x^ln- 
tiff,  a  written  undertaking  on  the  part  of  the  plaintiff,  with 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to  be 
specified,  as  such  party  may  sustain  by  reason  of  the  injunc- 
tion, if  the  court  finally  decide  that  the  plaintiff  was  not  enti- 
tled thereto.  Within  five  days  after  the  fling  of  the  undeii,a- 
Mng  required,  the  defendant  may  except  to  the  sufficiency  of  the 
sureties.  If  liefaUs  to  do  so,  he  is  deemed  to  have  waived  all 
objections  to  tlwm.  When  excepted  to,  the  plaintiff's  sureties, 
upon  ^otice  to  the  defendant  of  not  less  than  two  nm^  more  than 
five  days,  must  justify  before  a  judge  or  county  clerk,  in  the 
same  manner  as  upon  bail  on  arrest,  and  upo^i  failure  to  jus- 
tify, or  if  otiiers  in  their  place  fail  to  justify  at  the  time  and 
place  appointed,  the  order  granting  an  injunction  shall  be  dis- 
solved.    (In  effect  March  80, 1874.) 

45Cal.S01. 

$  532.    44  Cal.  182. 

^  537.  The  plaintiff,  at  the  iime<ft  issuing  the  stmimonB, 
or  ftt  any  time  afterwards,  may  have  the  property  of  the  de- 
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fendant  attached,  aa  Becurlty  for  the  satzsfbotitm  of  any  }tidg»- 
ment  that  may  be  recovered,  unless  the  defendantgive  security 
to  pay  such  judgment,  as  in  this  chapter  provided,  in  the 
following  cases: 

1.  Tn  an  action  upon  a  contract,  express  or  implied,  for  the 
direct  pajrment  of  money,  where  the  contract  is  made  or  is 
payable  in  this  state,  and  is  not  secured  by  any  mortgage  or 
lien  upon  real  or  personal  property,  or  any  pledge  of  personal 
property,  or,  if  originally  so  secured,  such  security  has,  vjith- 
oul  any  act  of  the  plaintiff,  or  the  person  to  whom  the  securUy 
was  given,  become  valueless; 

2.  In  an  action  upon  a  contract,  express  or  implied,  against 
a  defendant  not  residing  in  this  state. 

4SCal.4;42  0aLS29. 

(  538.  The  clerk  of  the  <3anrt  must  israe  the  writ  of  attach- 
ment, upon  receiving  an  affidavit  by  or  on  behalf  of  plaintiiT, 
showing: 

1 .  That  the  defendant  is  indebted  to  the  plaintiff  (specifying 
the  amount  of  such  indebtedness  over  and  above  all  legal  set- 
offs or  counterclaims,)  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  and  that  such  contract  was  made, 
or  is  payable  in  this  state,  and  that  the  payment  of  the  same 
has  not  been  secured  by  any  mortgage  or  lien  upon  real  or  per- 
sonal property,  or  any  pledge  of  personal  property,  or,  if 
originally  so  secured,  that  such  security  hasy  wxihovi  afiy  act 
of  the  plaintiff ,  or  the  person  to  whom  the  security  was  given, 
become  valueless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying 
the  amount  of  such  indebtedness  f  over  and  above  all  legal  set- 
offs, or  counterclaims,)  and  that  the  defendant  is  a  non-resident 
of  the  state;  and, 

S.t  That  the  attachment  is  not  sought^  and  the  action  is  not 
prosecuted  to  hinder,  delay,  or  defraud  any  creditor  of  the 
defendant. 

41  Oal.  117. 


777  AMENOMEMTS  1873-4.  ^  539-555 

Before  isBoing  the  writ,  the  olerk  must  require  a 
written  ulWt^tekiTig  on  the  part  of  the  plaintiff,  in  an  amount 
not  les3  than  tTt^K^Aundredl  dollars,  and  not  exceeding  the 
amount  claimed  by  ^^^ij^tiff,  with  sufScient  sureticB,  to  the 
effect  that  the  plaintiff  will  pi^N^Ofits  including  reasonable 
attorneys*  fees,  that  may  be  adjudget^^^^edefendant,  and  all 
damages  which  he  may  sustain  by  reasonolNiicattachment, 
not  exceeding  the  sum  specified  in  the  undertafil^g^^f  ^^^ 
attachment  be  wrongfutly  issiicd, 

^  539.  Before  issuing  the  writ,  the  derk  must  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum  not 
less  than  two  hundred  dollars,  and  not  exceeding  the  amount 
claimed  by  the  plaintiff,  with  sufficient  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment,  the  plaintiff  will  pay 
all  costs  that  may  be  awarded  to  the  defendant  and  ail  damages 
which  he  may  sustain  by  reason  of  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  xmdertaking.  Within  Jive 
days  after  service  of  the  Summons  in  the  action^ths.dffendarU 
may  except  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do 
so  lie  is  deemed  to  have  waived  ait  objection  to  them.  Wh^n 
excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the  defendant 
of  not  less  tlum  two  nor  more  than  fine  day»,  wMst  justify  be- 
fore a  Judge  or  county  clerk  in  the  same  manner  as  upon  baU 
on  arrest,  and  upon  failure  to  justify,  or  pothers  intheir  place 
fail  to  justify  at  the  time  and  place  appointed, the  clerk  or  judge 
shall  issue  an  order  vacating  the  urit  of  attachment,  (In  effect 
March  30, 1874.) 

44  Gal.  les, 

$  64a.    43  Cal.  206,  lb.  577. 

(  551.    Pitle  V.  Shipley.    July  T.,  1873. 

$  555.  Before  making  such  order,  the  court  or  judge  nrast 
require  an  undertaking  on  behalf  of  the  d^endant,  by  at  least 
two  sureties,  residents  and  freeholders,  or  householders,  in  the 
state,  to  the  effect  that  in  case  the  plaintiff  recover  judgment 
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in  the  action,  defendant  will,  on  demand,  redeliver  the  attached 
property  so  released  to  the  proper  officer,  to  be  applied  to  the 
payment  of  the  judgment,  or,  in  default  thereof,  that  the  de- 
fendant and  sureties  will,  on  demand,  pay  to  the  plaintiff  the 
full  value  of  the  property  released.  The  court  or  judge  making 
such  order  may  fix  the  sum  for  which  the  undertaking  must 
be  executed,  and  if  necessary  in  fixing  such  sum  to  know  the 
value  of  the  property  released,  the  same  may  be  appraised  by 
one  or  more  disinterested  persons,  to  be  appointed  for  that 
purpose.  The  sureties  may  be  required  to  justify  before  the 
court  or  judge,  and  the  property  attached  cannot  be  released 
from  the  attachment  without  .their  justifioation,  if  the  same  be 
required. 

$  556.  The  defendant  may  also  at  any  time,  either  before 
or  after  the  release  of  the  attached  property  j  or  Ixfore  any 
attachment  shall  have  been  actually  levied,  apply  on  motion, 
upon  reasonable  notice  to  the  plaintiff,  to  the  court  in  which 
the  action  is  brought,  or  to  the  judge  thereof,  or  to  a  county 
judge,  that  the  wrU of  attachment  be  discharged  on  the  ground 
that  the  same  was  improperly  or  irregalarly  issued. 

$  559.     43  Cal.  577. 

$  566.  No  party>  or  attorney,  or  person  interested  in  an 
action,  can  be  appointed  receiver  therein,  without  the  written 
consent  of  the  parties,  JUed  wUh  the  clerk.  If  a  receiver  he  ap- 
pointed upon  an  ex  parte  application,  the  court,  before  making 
the  order,  may  require  from  the  applicanL  an  undertaking  with 
sufficient  sureties,  in  an  amount  to  be  fixed  by  tJw  court,  to  the 
^eot  that  the  applicant  will  pay  to  Vie  defendant  all  damages 
he  7nay  sustain  by, reason  of  tlie  appointment  of  such  receiver 
and  the  entry  by  him  upon  his  dutiesy  incase  ilie  applicant  shall 
have  procured  such  appointment  wrongfully,  malicumsiyi  or 
without  sufficient  cause,  and  the  court  may,  in  its  duicretion, 
at  any  time  after  said  appointmsnty  require  an  addii^nal  w»- 
d'^rtaking. 
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i  5»r,    Clftrk  «.  Dtmham.    Oct,  T.,  1878. 
$  580.     41  Cal.  253. 
$$  581.il.    Merritt  v,  CampbeU.    Jan'y  T.,  1874. 

$  5oa.  In  actions  for  (he  reeovery  of  specific  real  or  per- 
sonal property ,  with  or  wiffiout  damages,  or  for  money  claimed 
as  due  upon  eontraeiy  or  as  damages  for  breach  of  contract  y  or 
for  injtiriesy  an  issue  of  fact  mnBt  be  tried  by  a  jury,  unless  a 
jury  trial  is  waived,  or  a  reference  is  ordered,  as  provided  in 
this  Oode.  Where  in  these  eases  there  are  issues  both  of  law 
and  fact,  the  issue  of  law  must  be  first  disposed  of.  In  other 
caseSy  issues  of  fad  must  he  tried  by  the  court,  subject  to  its 
power  to  order  any  such  issue  to  be  tried  by  a  jury y  or  to  be  re- 
ferred to  a  refereCy  as  promded inthis  Oode, 

$  595.    41  Cal.  521. 

$  600.     45  Cal.  323. 

$  601.  Either  party  may  challenge  the  jurors,  but  where 
there  are  several  parties  on  either  side,  they  must  join  in  a 
challenge  before  it  can  be  made.  The  challenges  arc  to  indi- 
vidual jurors,  and  are  either  peremptory  or  for  cause.  Each 
party  is  entitled  to  four  peremptory  challenges.  If  no  peremp- 
tory challenges  are  taken  uivtU  the  panel  is  fully  Ihey  must  be 
taken  by  the  parties  aJtematelyy  commencing  with  the  plaintiff. 

$  609.  Challenges  for  cause  may  be  taken  on  one  or  more 
of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this 
Code  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  af&nity,  within  the  fourth  degree,  to 
any  party; 

8.  Standing  in  the  relation  of  gfuardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent,  to 
either  party,  or  being  a  member  of  the  family  of  either  party. 
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or  a  partner  in  business  with  either  party,  or  surety  on  any 
bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  previous 
trial  between  the  same  parties  for  the  same  cause  of  action; 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  except 
his  interest  as  a  member  or  citizen  of  a  municipal  corpora- 
tion; 

6.  Having  t  an  unqualified  opinion  or  belief  as  to  the  merits 
of  the  action, /ounded  upon  knowledge  of  Us  materialfcu^f  or 
of  some  of  them. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing 
enmily  ags^nst  or  bias  to  or  agam9t  either  parly. 

$  668.     43  Oal.  274.    44  Cal.  414. 
Robinson  0.  West.  Pm.  B.  R.    Jan>T.,  1874. 

^  627.  In  an  action  for  the  recovery  of  specific  personal 
property,  if  the  property  has  not  been  delivered  to  the  plain- 
tiff, or  the  defendant,  by  his  answer,  claim  a  return  thereof, 
the  jury,  if  theis  verdict  be  in  favor  of  the  plaintiff,  or,  if  be- 
ing in  favor  of  the  defendant,  they  also  find  that  he  is  entitled  to 
a  return  thereof,  must  find  the  value  of  the  property,  and,  if 
80  instructed,  the  value  of  ^pec\fic  portions  thereof,  and  may  at 
the  same  time,  assess  the  damages,  if  any  are  claimed  in  the 
complaint  or  answer,  which  the  prevailing  party  has  sustained 
by  reason  of  the  taking  or  detention  of  such  property. 

^  081.  Trial  by  jury  may  be  waived  by  the  several  parties 
to  an  issue  of  fact  in  actions  arising  on  contract,  or  for  the  re- 
covery of  specific  real  cr  personal  property,  with  or  loiihout 
dawjoges,  and  with  the  assent  of  the  court  in  other  actions,  in 
manner  following : 

1.  By  failing  to  appear  at  the  trial ; 

2.  By  written  consent,  in  person  or  \xy  attorney,  filed  with 
the  clerk ; 

8.  By  oral  consent,  in  open  court,  entered  in  the  minutes.t 
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$  63a.  upon  the  trial  of  a  question  of  fact  by  the  court, 
its  decision  must  be  given  in  writing  and  filed  with  the  clerk 
within  thirty  days  after  the  cause  is  submitted  for  decision.! 


$  635.  At  the  time  the  cause  is  submitted,  the  judge  may 
direct  either  or  both  of  the  parties  to  prepare  findings  of  facts, 
unless  they  have  been  waived,  and  when  so  directed,  the  party 
must  within  two  days  prepare  and  serve  upon  his  adversary, 
and  submit  to  the  judge  such  findings,  and  may  within  two 
days  thereafter,  briefly  suggest  in  writing  to  the  judge  why  he 
desires  findings  upon  the  points  included  within  the  findings 
prepared  by  himself,  or  why  he  objects  to  findings  upon  the 
points  included  within  the  findings  prepared  by  his  adversary. 
The  judge  may  adopt,  modify,  or  reject  the  findings  so  sub- 
mitted.! If  at  the  time  of  the  submission  of  the  cause,  the 
judge  does  not  direct  the  preparation  of  findings,!  or  those 
prepared  are  rejected,  then  he  must  himself  prepare  the  find- 
ings. 

42Cal.375;  44Cal.l32. 

$  646.  An  exception  is  an  objection  upon  a  matter  of  law 
to  a  decision  of  a  court,  judge^  or  referee  in  an  action  or  pro- 
ceeding, and  may  be  taken  by.  either  party  to  any  decision 
made  either  before  or  after  judgment;  and  except  as  provided 
in  the  following  section,  it  must  be  taken  at  the  time  the  de- 
cision is  made. 

46  Cal.  221,  16.837.  ■ 

%  648.     41  Cal.  293;  42  Cal.  443. 
Thome  v.  Hammond.    Oot.  T.,  1873. 

[  Beconstbucted.  ] 

$  650.    When  a  party  desires  to  hare  exceptions  taken  at  a 
trial  settled  in  a  bill  of  exceptions,  he  may,  within  ten  days 
after  the  entry  of  judgment,  if  the  action  were  tried  with  a 
c.  c.  p.— 66 
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jnry,  or  afief  reoeiving  notice  of  fhe  entry  of  judgment^  if  fiiP 
action  were  tried  without  a  jury,  or  such  farther  time  as  the 
court  in  which  the  action  is  pending,  or  a  jadge  thereof,  may 
allow,  prepare  the  draft  of  a  bill,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  adverse  party.  Such  draft  must  contain  &11 
the  exceptions  taken  upon  which  the  party  relies.  Wi:hin  ten 
days  after  such  service  the  adverse  party  may  propose  amend- 
ments thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
other  party.  The  proposed  bill  and  amendments  must,  within 
ten  days  thereafter,  bo  presented  by  the  party  seeking  tho 
settlemant  of  the  bill,  to  tho  judge  who  tried  or  heard  the  case, 
upon  five  days  notice  to  the  adverse  pariy,  or  be  delivered  to 
the  clerk  of  the  court  for  the  judge.  When  received  by  tho 
clerk  ho  must  immediately  deliver  them  to  the  judge,  if  he  be 
in  tho  county;  if  he  be  absent  from  the  coimty,  and  either 
party  desire  the  papers  to  be  forwarded  to  the  judge,  the  clerk 
must,  upon  notice  in  writing  of  such  party,  immediately  for- 
ward them  by  mail,  or  other  safe  channel;  if  not  thus  for- 
warded, the  clerk  must  deliver  them  to  the  judge  immediately 
after  his  return  to  the  county.  "When  received  from  the  clerk, 
the  judge  must  designate  the  time  at  which  he  will  settle  tho 
bill,  and  the  clerk  must  immediately  notify  the  parties  of  such 
designation.  At  the  time  designated,  the  judge  must  settle  the 
bill.  If  the  action  was  tried  before  a  referee,  the  proposed 
bill,  with  the  amendments,  if  any,  must  be  presented  to  such 
referee  for  settlement  within  ten  days  after  service  of  the 
amendments,  upon  notice  of  five  days  to  the  adverse  pariy, 
and  thereupon  the  referee  shall  settle  the  bill.  If  no  amend- 
ments are  served,  or  if  served  are  allowed,  the  proposed  bill 
may  be  presented,  with  the  amendments,  if  any,  to  the  judge 
or  referee,  for  settlement,  without  notice  to  the  adverse  party. 
It  is  tlie  duty  of  the  judge  or  referee,  in  settling  the  bUl,  to 
strike  out  of  it  all  redundant  and  useless  matter,  so  that  the 
exceptions  may  be  presented  as  briefly  as  possible.  When 
settled,  the  bill  musi  be  signed  by  the  judge  or  referee,  with 
his  certificate  to  the  effect  that  the  same  is  allowed,  i^id  shall 
then  be  filed  with  the  derk. 
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[  RECONafTBTTOTED.  ] 

$  651.  E!£csptions  to  any  decision  made  after  judgment 
may  bs  presented  to  the  judge  at  the  time  of  such  decision, 
and  bo  settled  or  uotjd,  as  provided  in  $  649,  and  a  bill  thereof 
may  be  presented  and  settled  afterwards,  as  provided  in  $  650, 
and  within  like  periods  after  entry  of  the  order,  upon  appeal 
from  which  such  decision  is  reviewable. 

^  65T.  Subdivision  2.  41  CaL  238.  Conldthirst  v.  Kelley. 
Oct.  T.,  1873. 

Subdivision  3.    41  Cal.  494, 

Subdivision  4.  45  Col.  92,  Tb,  337^  Ferrer  v.  Home  M.  IziB. 
Co.    April  T.,  1873. 

Subdivision  5.    41  Cal.  363, 16.  472;  lb.  515. 

Subdivision  6.    41  Cal.  467. 

[  Reconstbttoted  .  ] 

$  658.  When  the  application  is  made  for  a  cause  mentioned 
in  the  first,  second,  third,  and  fourth  subdivisions  of  the  last 
section,  it  must  be  made  upon  affidavits;  for  any  other  cause 
it  may  bo  made,  at  the  option  of  the  moving  party,  either  upon 
the  minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement 
of  the  case,  prepared  an  hereinafter  provided. 

Kelly  V.  Larkin.    Oet.T.,1873. 

[Reconstructed.  1 

$  659.  The  party  intending  to  move  for  a  new  trial  mrust, 
within  ten  days  srfter  the  verdict  of  the  jury,  if  the  action 
wore  tried  by  a  jury,  or  after  notice  of  the  decision  of  the  coui-t 
or  referee,  if  the  action  were  tried  without  a  jury,  file  with  the 
clerk  and  serve  upon  the  adverse  party  a  notice  of  his  inten- 
tion, designating  the  grounds  upon  which  the  motion  will  be 
mode,  and  whether  the  same  will  be  made  upon  affidavits  or 
the  minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  state- 
ment of  the  case: 

1.  If  the  motion  is  to  be  made  upon  afiOdavits,  the  moving 
party  mu.it,  within  ten  days  after  serving  the  notice,  or  such 
further  time  as  the  court  in  which  the  action  is  pending,  or  a 


$  659  AaCENDMENTS  1873-4.  784 

judge  thereof,  may  allow,  file  snoh  affidavits^th  the  clerk,  and 
serve  a  copy  upon  tlie  adverse  party,  who  shall  have  ten  days 
to  file  counter  affidavits,  a  copy  of  which  must  be  served  upon 
the  moving  i^arty; 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions, 
and  no  bill  has  already  been  settled  as  hereinbefore  provided, 
t!iD  mDving  party  shall  have  the  same  time  after  service  of  the 
notice  to  prepare  and  obtain  a  settlement  of  a  bill  of  exceptions 
as  is  i>rovided  after  the  entry  of  Judgment,  or  after  receiving 
n'jtic3  of  such"  entry  by  §  630,  and  the  biU  shall  be  prepared  and 
settled  in  a  similar  manner.  If  a  bill  of  excexjtions  has  been 
already  settled  and  filed,  when  the  notice  of  motion  is  given, 
such  bill  sliall  be  used  on  the  motion; 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  the  case, 
tlie  moving  party  must,  within  ten  days  after  service  of  the 
notice,  or  such  ftirther  time  as  the  court  in  which  the  action  is 
pending,  or  the  judge  thereof,  may  allow,  i)repare  a  draft  of 
the  statement,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
adverse  party.  If  sudi  j)ropo3ed  statement  be  not  agreed  toby 
the  adverse  i^arty,  he  must,  within  ten  days  thereafter,  prepare 
amcuduients  thereto,  and  serve  the  same,  or  a  copy  thereof, 
upon  the  moving  party.  If  the  amendments  be  adopted,  the 
statement  shall  be  amend  d  accordingly,  and  then  presented 
to  the  judge  who  tried  or  hoard  the  cause,  for  settlement,  or  be 
delivered  to  the  clerk  of  the  court  for  the  judge.  If  not 
adopted,  the  proposed  statement  and  amendments  shall,  within 
ten  days  thoreafter,  be  presented  by  the  moving  party  to  the 
judge,  upon  five  days  notice  to  the  adverse  party,  or  delivered 
to  the  clerk  of  the  court  for  the  judge;  and  thereupon  the  same 
proceedings  for  the  settlement  of  tlie  statement  shall  be  taken 
by  the  parties,  and  clerk,  and  judge,  as  are  required  for  the 
settlement  of  bills  of  exception  by  $  630.  If  the  action  was 
heard  by  a  referee,  the  same  proceedings  shall  be  liad  for  the 
S3ttlsment  of  the  statement  by  him  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a  reiferee. 
If  no  amendments  are  served  within  the  time  desigaat'ed,  or,  if 
served,  are  allowed,  the  proposed  statement  and  amendments, 
if  any,  may  be  preeented  to  the  judge  or  referee,  for  settle- 
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ment,  without  notice  to  the  adverse  party.  "When  the  notice  of 
the  motion  designates,  as  the  ground  of  the  motion,  the  insuf- 
ficiency of  the  evidence  to  justify  the  verdict  or  other  decision, 
the  statement  shall  specify  the  particulars  in  which  such  evi- 
dence is  alleged  to  be  insufficient.  When  the  notice  designates, 
as  the  ground  of  the  motion,  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  statement  shall 
specify  the  particular  errors  upon  whiph  the  party  will  rely.  If 
no  such  specifications  be  made,  the  statement  shall  be  disre- 
garded on  the  hearing  of  the  motion.  It  is  the  duty  of  the 
judge  or  referee,  in  settling  the  statement,  to  strike  out  of  it  all 
redundant  and  useless  matter,  and  to  make  the  statement  truly 
represent  the  case,  notwithstanding  the  assent  of  the  parties  to 
Buch  redundant  or  useless  matter,  or  to  any  inaccurate  state- 
ment. When  settled,  the  statement  shall  be  signed  by  the 
judge  or  referee,  with  his  certificate  to  the  effect  that  the  same 
is  allowed,  and  shall  then  be  filed  with  the  clerk. 

4.  When  the  motion  is  to  be  made  ujjon  the  minutes  of  thia 
court,  and  the  ground  of  the  motion  is  the  insufficiency  of  the 
evidence  to  justify  the  verdict  or  other  decision,  the  notice  of 
motion  must  specify  the  particulars  in  which  the  evidence  is 
alleged  to  be  insufficient;  and,  if  the  ground  of  the  motion  be 
errors  in  law  occurring  at  the  trial,  and  excepted  to  by  the 
moving  party,  the  notice  must  specify  the  particular  errors  up- 
on which  the  party  will  rely.  If  the  notice  do  not  contain  the 
specifications  here  indicated,  when  the  motion  is  made  on  the 
minutes  iDf  the  court,  the  motion  must  be  denied. 

43  Cal.  487. 

Subdivision  3.    41  OaL  515 ;  42  Cal.  Ill,  2S7 ;  43  Cal.  320 ;  44  Cal.  210. 

Settlement  of  Statement,  41  Cal.  331 ;  44  Cal.  210, 246. 

Specification  of  Eirors,  41  OaL  299;  42  CaL  439;  43  OaL  274»  393, 423;  44 
Cal.  214, 216,  284. 

[Eeconstritcted.  ] 

$  G60.  The  application  for  a  new  trial  shall  be  heard  at  the 
earliest  practicable  period  after  notice  of  the  motion,  if  tlie 
motion  is  to  be  heard  upon  the  minutes  of  tho  court,  and  in 
other  cases,  after  the  affidavits,  bill  of  oxcei)tions,  or  statement, 
as  the  case  may  be,  are  filed,  and  may  bo  brought  to  a  hearin 


o 
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upon  motion  of  either  party.  On  bucIi  hearing  reference  may 
be  had  in  all  cases  to  the  pleadings  and  orders  of  the  court  on 
file,  and  when  the  motion  is  made  on  th&  minutes,  reference 
may  also  be  had  to  any  depositions,  documentary  evidence, 
and  phonographic  report  of  the  testimcmy  on  file. 
42  Cal.  362.    Griffith  v.  Graner.    Jan'y  T.,  1Q74. 

[  Reconstbucted.  ] 

^  661.  The  judgment  roll  and  the  affidavits,  or  bill  of  ex- 
ceptions, or  statement,  as  the  case  may  be,  used  on  the  hear- 
ing, with  a  copy  of  the  order  made,  shall  constitute  the  record 
to  be  used  on  appeal  from  the  order  granting  or  refusing  anew 
trial,  unless  the  motion  be  made  on  the  minutes  of  the  court, 
and  in  that  case  the  judgment  roll  and  a  statepient  to  be  sub- 
sequently prepared,  with  a  copy  of  the  order,  shall  oonstituie 
the  record  on  appeal.  Such  subsequent  statement  shall  be 
proposed  by  the  party  appealing,  or  intending  to  appeal,  with- 
in ten  days  after  the  entry  of  the  order,  or  such  further  time 
as  the  court  in  which  tlie  action  is  pending,  or  a  judge  thereof, 
may  allow,  and  the  same  or  a  copy  thereof  be  served  upon  the 
adverse  party,  who  shall  have  ten  days  thereafter  to  prepare 
amendments  thereto,  and  serve  the  same,  or  a  copy  thereof, 
up  )n  the  party  appealing,  or  intending  to  appeal;  and  thereaf- 
ter proceedings  shall  be  had,  and  within  like  periuds,  for  the 
settlement  of  the  statement  as  provided  by  $  659,  but  the 
statement  shall  only  contain  the  grounds  argued  before  the 
court  for  a  new  trial,  and  so  much  of  the  evidence^or  other 
matter  as  may  be  necessary  to  explain  them;  and  it  shall  be  the 
duty  of  the  judge  to  exclude  all  other  evidence  or  mattei:  ftom. 
tlio  statement. 

[  Beconstbucjted.  1 

$  Gsa.  ( N.  S.)  The  verdict  of  a  jury  may  also  be  vacated, 
and  a  new  trial  granted  by  the  court,  in  which  the  action  is 
pending,  on  its  own  motion,  without  the  application  of  either 
of  the  parties,  when  there  has  been  such  a  plain  disregaixl  by 
the  jiuy  of  the  instructions'  of  the  court,  or  the  evidence  in 
the  case,  as  to  satisfy  the  court  that  the  verdict  was  j^endered 
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tmder  a  misapprehension  of  such  insiaructlons,  or  nnder  the 
influence  of  passion  or  prejudice.  The  order  of  the  court  may 
be  reviewed  on  appeal  in  the  same  manner,  as  orders  made  on 
motions  for  a  new  trial,  and  a  statement  to  he  used  on  such 
appeal  may  he  prepared  in  the  same  manner  as  statements  after 
a  motion  is  heard  upon  the  minutes  of  the  court,  as  provided 
in  $661. 

^  663.  (N.  8.)  When  the  action  is  tried  by  a  district  judge 
in  his  district,  out  of  the  county  of  his  residence,  the  motion  for 
a  new  trial  may,  upon  the  consent  of  parties,  be  broaglit  to  a 
hearing  before  such  judge  at  chambers,  or  in  open  court,  in 
the  oouniy  of  his  residence,  or  in  any  other  county. 

$  667.    45  Cal.  77.    Bradbury  v.  Cronise.    July  T.,  1873. 

$  670,  Immediately  after  entering  the  judgment,  the  clerk 
must  attach  together  and  file  the  following  papers,  which  con- 
stitute the  judgment  roll: 

1.  In  case  the  complaint  be  not  answered  by  any  defendant, 
the  summons,  with  the  affidavit  or  proof  of  service,  and  the 
complaint,  with  a  memorandum  indorsed  thereon  that  the  de- 
fault of  the  defendant  in  not  answering  was  entered,  and  a 
copy  of  the  Judgment; 

2.  In  all  other  casesi  the  pleadings,  a  copy  of  the  verdict-of 
the  jury,  or  finding  of  the  court,!  or  referee,!  and  a  copy  of 
any  order  made  on  demurrer,  or  relating  to  a  change  of  x>ar- 
ties,  and  a  copy  of  the  judgment.  If  there  are  tvoo  or  more 
defendants  in  the  axAxon,  and  any  one  of  tliem  Jias  allowed 
judgment  to  paas  against  him  by  defauUy  the  summons,  with 
proof  of  its  service  upon-  such  defendant,  must  also  he  added 
to  the  other  papers  mentioned  in  this  subdUnsion, 

$  67]«  Immediately  after  filing  the  judgment  roll,  the 
clerk  must  make  the  proper  entries  of  Iho  judgment,  under 
appropriate  heads,  in  the  docket  kept  by  him;  and  from  the 
time  the  judgment  is  docketed  it  becomes  a  lien  upon  all  the 
real  property  of  the  judgment  debtor  not  exempt  from  execu- 
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tion  in  the  county,  owned  by  him  at  the  time,  or  which  faemay 
afterwards  acquire,  until  tho  lien  ceases.  The  lien  continues 
for  two  years,  unless  the  enforcement  of  the  judgment  be 
stayed  on  appeal  hy  the  execution  of  a  sufficient  zmdertakingy 
as  provided  in  this  Code,  in  to/iic^  case  (he  tien  of  ikej'vtdgment 
ceases, 

42CaI.372.    Rogers  r.  Druflel.    Oct.  T.,  1873. 

^  6T5,  Satisfaction  of  a  judgment  may  be  entered  in  tho 
clerk's  docket  upon  an  execution  returned  satisfied,  or  upon  an 
acknowledgment  of  satisfaction  filed  with  the  clerk,  made  in  the 
manner  of  an  acknowledgment  of  a  conveyance  of  real  prop- 
erty, by  the  Judgment  creditor,  or  hy  his  indorsement  on  the 
face,  or  on  (he  margin  of  the  record  of  the  jttd(jrnient,  or  by 
tho  attorney,  unless  a  revocation  of  his  authority  is  filed. 
Whenever  a  judgment  is  satisfied  in  fact,  otherwise  thjui  upon 
an  execution,  tho  party  or  attorney  must  give  such  acknowl- 
edgment, or  make  such  indorsement^  and  upon  motion,  the 
court  may  compel  it,  or  may  order  the  entry  of  satisfiEiotion  to 
bo  made  without  it. 

[  Beconstbucted.  ] 

$  684,  When  the  judgment  is  for  money,  or  the  possessioti 
of  real  or  personal  property,  the  same  may  be  enforced  by  a 
writ  of  execution;  and  if  the  Judgment  direct  that  the  defend- 
ant be  arrested,  the  execution  may  issue  against  the  person  of 
the  Judgment  debtor,  after  Ihe  return  of  an  execution  against 
his  property  unsatisfied  in  whole  or  part;  when  the  judgmeni 
requires  the  sale  of  property,  the  same  may  be  enforced  by  & 
writ  reciting  such  Judgment,  or  the  material  parts  thereof,  and 
directing  the  {H>>per  ofiicer  to  execute  the  judgment,  by  making 
the  sale  and  applying  the  proceeds  in  conformity  therewith; 
when  the  judgment  requires  the  performance  of  any  other  act 
than  as  above  designated,  a  certified  copy  of  the  judgment  may 
bo  served  upon  the  party  against  whom  the  same  is  rendered, 
or  upon  the  person  or  officer  required  thereby  or  bylaw  to  obey 
the  some,  and  obedience  thereto  may  be  enforced  by  the  oourt. 
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^«88.    See  OiTil  Code  $388. 
$  690«    43CaL288. 


I 


^  G9]«  The  sheriff  must  execute  the  writ  agaanst  the  prop- 
erly of  the  judgment  debtor,  by  leyying  on  a  sufficient  amount 
of  property,  if  there  be  sufficient;  collecting  or  selling  the 
things  in  action,  and  selling  the  other  properly,  and  paying  to 
the  plaintiff  or  his  attorney  so  much  of  the  proceeds  as  irill 
satisfy  the  judgment.  Any  excess  in  the  proceeds  over  the 
judgment  and  accruing  costs,  must  be  returned  to  the  judgT 
ment  debtor ,  unless  otJijervoise  direded  by  the  judgment  or  order 
of  the  court.  When  thexe  is  more  property  of  the  judgment 
debtor  than  is  suffioient  to  satisfy  the  judgment  and  odxruvug 
costs  within  the  view  of  the  sheriff,  he  must  levy  only  on  such 
part  of  the  property  as  the  judgment  debtor  may  indicate,  if 
the  property  iiuJieoM  be  amply.  at^ficierU  to  satisfy  the  judg- 
meat  and  costs* 

42CaL646. 

$  69j9.  Before  the  sale  of  property  on  execution,  notice 
thereof  must  be  given,  as  follows: 

1.  In  case  of  perishable  property:  by  posting  written  notice 
df  the  time  and  place  of  sale  in  three  public  places  of  the 
township  or  city  where  the  sale  is  to  take  place,  for  such  time 
as  may  be  reasonable,  considering  the  oharacter  and  condition 
of  the  property; 

2.  In  case  of  other  personal  property:  by  posting  a  similar 
notice  in  three  public  places  in  the  township  or  city  where  the 
sale  is  to  take  place,  for  not  less  than  five  nor  more  than  ten 
days;! 

8.  In  case  of  real  property:  by  posting  a  similar  notice, 
particularly  describing  the  property,  for  twenty  days,  t  in  three 
pablic  places  of  the  township  or  city  where  the  property  is  sit- 
uated, and  also  wJiere  the  property  is  to  be  sold,  and  publish- 
ing a  copy  thereof  once  a  week  for  the  same  period,  in  some 
newspaper  published  in  the  county,  if  there  be  one; 

4.    When  the  judgment  under  which  the  property  is  to  be 
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sold  is  made  payable  in  a  specified  kind  of  money  or  onrrency^ 
the  several  notices  required  by  this  section  must  state  the  kind 
of  money  or  currency  in  \Yhicli  biismay  bo  made  at  sadi  sale» 
which  must  be  the  same  as  that  specified  in  the  jadgmcnt. 

^  S0&»  If  a  purchaser  refuse  toixty  tiie  amoimt  bid  by  hioa 
for  property  struck  off  to  him  at  a  sale  under  exocuticHir  the 
officer  may  again  sell  the  property  at  any  time  to  the  highest 
bidder^  and  if  any  loss  be  occasioned  tho^by,  the  officer  may 
recover  the  amount  of  such  loss,  with  eosts,  fromthebiddet^ so 
refusing,  in  any  cowrt  of  competent  jurisdieHon, 

^  69«.  Wlienapun^iaser  reuses  to  pay,  the  ofkerfnay, 
inhi»  discretion,  thereafter  refect  any  subsequent  Md  of  such 
person, 

^  70U3.  Sharp  v.  Millef  >  Oct.  T.,  187a,  vide  Ciyil  Code 
$392. 

$  roa.  If  property  be  so  redeemed  by  a  redempttioner,t 
another  redemptioner  may,  within  sixty  days  after  the  last  ro- 
demption,  again  redeem  it  from  the  last  redemptioner,  on  pay- 
ing the  sum  paid  on  such  last  redemption,  with  four  per  cent, 
thereon  in  addition,  and  the  amount  of  any  assessmentor  taxos 
which  the  last  redemptioner  may  have  paid  thereon  after  the 
redemption  by  him,  with  interest  on  such  funount,  and  in  ad- 
dition the  amount  of  any  liens  held  by  said  last  redemptioner 
prior  to  his  own*  with,  interest;  but  the  judgment  under  which 
the  property  was  sold  need  not  be  so  paid  as  a  lien.  The  prop- 
erty may  be  again,  and  as  often  as  at  redemptioner  is  so  dis- 
l)Osed:  redeemed  from  any  previous redemp doner,  wifchin  sixty 
days  after  the  last  redemption,!  onpayinff  tUe  sum  paid  on  the 
last  previous  redemption,  with  four  per  cent,  thereon  in  ad- 
dition, and  the  amount  of  any  assessmenta  or  taxes  which  the 
last  previous  rsdemptioner  paid  after  the  redemption  by  him, 
with  interest  thereon,  and  the  amount  of  any  liens,  other  than 
the  judgment  under  which  the  property  was  sold,  held  by  the 
last  redemptioner  previous  to  his  own,  with  interest.     WriJiex^ 
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notice  of  Tedemption  must  be  given  to  the  sherifT,  an^jt  a  dupii- 
cateJUed  with  the  recorder  of  Hw  county;  and  if  any  taxes  or 
oBsessmer^^  are  paid  by  the  redemptloner,  or  if  he  has  or  ac- 
quijvs  any  lien  other  than  Hud  «i)on  which  Hie  redemption  was 
Tnade,  notice  thereof  must  in  like  manner  he  gicen  to  Vie  slieriff, 
<tnd  filed  with  the  recorder;  and  if  such  notice  he  noifUed,  ihe 
property  may  he  redeemed  withoutpaying  such  taXy  assessment, 
or  lien.  If  no  redemption  Toe  made  \fitliin  six  months  after 
the  sale,  the  pnrchaser,  or  his  assignee,  is  entitled  to  a  eonvey- 
snce;  or,  if  so  redeemed,  whenever  sixty  days  have  elapsed, 
and  no  other  redemption  has  been  made>  and  notice  thereof 
given,  and  the  time  for  redemption  has  expired,  the  last  re- 
•demptioner,  or  his  assignee,  is  entitled  to  a  sheriff's  deed;  hut 
in  all  cases  the  judgment  del^r  sliaU  have  the  entire  period  of 
six  m/mVisfrom  the  date  of  the  sale  to  redeem  the  property.  If 
Vie  Judgment  dehtor  redeem,  he  mAist  make  the  same  payments 
<is  are  required  to  effect  a  redemption  by  a  I'edem.ptioner,  If 
ihe  del>tor  redeem,  the  effect  of  the  sale  is  terminated,  <ind  he  is 
resto7'ed  to  his  f state.  Upon  a  redemption  hy  the  dehtor,  ihe 
person  to  tehom  the  payment  is  made  must  execute  and  deliver 
to  him  a  certificate  of  redemption,  acknowledged  or  proved  he- 
fore  an  officer  aulJiorized  to  take  acknoujledgments  of  convey- 
ances  of  real  property.  Such  certificate  must  he  filed  and 
recorded  in  the  office  of  tibe  recorder  of  the  connty  in  wfiich  ihe 
property  is  situated,  arid  (he  recorder  mu^  note  tJie  I'^ecord 
thereof  in  the  margin  of  the  record  of  ihe  certifvcaie  of  setle^ 

$  tm.    41  Cal.  552, 

^  ^'OS.    Gross©.  Zane,  Jan'yT.,  1874. 

$  rac    42  Cal.  175,  75.  403;  41  Cal.  100;  45  Cal,.  438,  Vide 
$  744;  43  Cal.  105,  lb.  159;  lb.  187;  lb,  597. 

$  728.    45  Cal.  1G5. 

$  TBI.     Hopkins  «.  W.  P.  B.  B.,  Jjm'y  T.,  1874,  TidB  Civil 
Code  $  3479. 
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$  788.    43  Cal.  83. 

$  744.  41  Oal.  22;  42  CaL  75,  lb.  169;  lb.  239;  48  OaL  496; 
lb,  597. 

$  748.    42Cal.C26. 

$  755.  Immediately  after  filing  the  complaint  in  tJie  csa^ 
trict  court  the  plaintiff  must  record  in  the  office  of  the  record- 
er of  tho  county,  or  of  the  seyeral  counties  in  which  the  prop- 
erty is  situated,  t  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  so  far  as  known,  the  object 
of  the  action,  and  a  description  of  the  property  io  bo  affected 
thereby.  From  the  time  of  filing  such  notice  for  record  all 
persons  shall  bo  deemed  to  have  notice  of  the  pendency  of  the 
action. 

(  764.  In  making  the  partition  the  referees  must  di- 
vide tho  property  and  allot  tlie  several  portions  thereof  to 
the  respective  parties,  quality  and  quantity  relatively  con- 
sidered, aocording  to  the  respective  rights  of  tho  parties  as  de- 
termined by  tho  coart,  pursuant  to  the  provisions  of  this 
chapter,  designating  tho  several  portions  by  proper  landmarks, 
and  may  employ  a  surveyor  with  the  necessary  assistants  to 
aid  them.  Before  making partUion  or  sale  the  referees  may, 
whenever  it  iHU  he  for  the  advantage  of  those  ittUrested,  set 
apart  a  portion  of  tJie property  for  a  way,  road  or  street,  and 
the  portion  so  set  apart  shall  not  he  a^gned  to  any  of  Vie 
parties.,  or  sold,  hut  shall  remain  an  open  andpublic  way,  road 
or  street;  unless  the  referees  shaUset  the  same  apart  as  aprivate 
way  for  the  use  oftlie  parties  interested,  or  some  of  tfiem,  their 
heirs  or  assignSf  in  vMoh  case  it  skaU  rerKWin  such  private 
way. 

$  706.    41  Cal.  679. 

$  787.  The  conveyances  nrast  be  recorded  in  the  ooimty 
where  the  premises  are  situated,  and  shall  be  a  bar  against  all 
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3.  For  toork  done  or  mutoiials  ftumished  in  Air  «M?  fcnr 
thfiir  constmcUon,  repair,  or  equipment; 

4.  For  ihfiir  wharfage  and  anchorage  withm  this  atafo; 

5.  For  nonrpetfenrmance,  «r  maH^performance,  of  cbu^  con' 
trad  for  (lie  tramportaHon  of  persons  or  praperttf  bekOBen 
places  vmitHn  this  state,  made  by  their  retpeoiiw  ownerg,  num- 
iers,  agents,  or  consignees; 

6.  For  injuries  oommittod  }yy  them  to  peisoDS  or  ptopertyv 
in  this  state. 

Demands  for  iheBeaesvenl  caases  oonstitate  liens  npon  all 

:  steamers,  yessels,  and  boats,  and  have  priority  in  their  order 

;  Jierein  enumerated,  and  hare  prefisrenoe  over  all  oUmr  de- 

-mands;  bat  soeh  liens  only  eontinne  in  foroe  for  the  peiiod 

«f  one  year  from  thetime  the  isaose  of  aetioB  acomed. 

43  OaL  227, 16. 46^  FIe2»  Oitil  Code  tUMO, 


[Beconstauotep.  ] 

$  814.  Actions  for  any  of  the  eaoses  specified  in  flie  prece- 
ding Eection  must  be  brought  against  the  owners  by  name,  if 
known,  but  if  not  known,  that  fact  shall  be  stated  in  the  com- 
plaint, and  the  defendant  shall  be  designated  as  unknown  own- 
ers. Other  persons  haying  a  lien  upon  the  Teasel  may  be  made 
defendants  to  the  action,  the  nature  and  amount  of  inch  Uen 
bdng  stated  in  the  complaint. 

'  f  810.    The  summons,  attached  to  a  certified  copy  of  the 
complaint,  must  he  sensed  <m  the  owners,  if  they  can  befotmd; 
.  otherwise,  it  may  be  served  on  the  master,  mate,  or  person  hav- 
ing charge  of  the  steamer,  vessel,  or  boat.t 


f  817.  The  plaintiff,  at  the  time  of  issuing  the-smmnons, 
.or  Ai  any  time  afterwards,  may  have  the  steamer,  vessel,  or 
boat,t  with  its  tackle,  apparel  and  fomitore,  attaohed  as  secu- 
rity for  the  satis&etion  of  any  jnde^meut  ttiat  maybe  xeoovered 
in  the  action. 
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$  ntri  The  clerk  of  the  court  smst  issue  e  writ  of  attach- 
ment, on  the  application  of  the  plaintiff,  upon  receiving  a 
written  undertaking  on  behalf  of  the  plaintiff,  executed  by  two 
or  more  eufficieot  soreties,  to  the  effect  that  if  the  judgment  be 
rendered  in  favor  of  ths  owner  of  the  eteamer,  ressel  or  boat, 
as  the  case  may  be,  he  will  pay  all  ootU  and  damages  that  may 
be  awarded  against  him,  and  all  damages  that  may  be  sustained 
by  hiTn  from  the  attachment,  not  exceeding  the  enm  speAfied 
in  the  nndertakinff,  which  ahall  in  no  case  be  leea  tban^ve  hun- 
dred doOanA 

$  S19.  Thewritniigtbe^Btcuiedtotheftbflriffof  theeozm^ 
within  which  the  ateamer,  vessel  or  boat  lies,  and  direct  him  to 
Attach  suoh  steamer,  vessel  or  boat,  with  its  taokle,  appatelaad 
furniture,  and  keep  the  aame  in  bis  coatody  until  discharged  in 
due  couxse  of  law.t 

$  8Aa  The  eheriff  to  whova  the  writ'is  cBreoted  aaid  deliv- 
^ed  must  execute  it  without  delay,  and  mustf  attach  and  keep 
in  his  custody  the  steamer,  vessel  or  boat  named  therein,  with 
its  taokle,  apparel  and  fumttore,  until  discharged  in  due  course 
of  law;  but  the  aheriff  la  uot  anthorixed  by  any  such  writ  to 
interfere  with  ^e  disohai^  ot  any  merchandise  on  board  of 
euch  steamer,  vessel  or  boeJ*,  or  with  the  removal  of  any  trunks 
or  other  property  of  passengers,  or  of  the  eaptain',  mate,  sea- 
men, ateward,  cook,  or  other  persons  employed  on  board. 

^9Xl»  Theowner,  or  the  master,  agent  or  consigxiee  of  the 
steamer,  vessel  or  boat,t  mi^,  on  heh/df  of  the  ornier,  appear 
and  answer,  or  plead  to  the  action;  and  may  except  to  the  suf- 
ficiency of  the  sureties  on  the  undertaking  filed  on  behalf  of 
the  plaintiff,  and  may  require  sureties  to  justify,  asf  upon  bail 
on  arrest. 

[  Beconstbtotbd.  ] 

$  89%  After  the  attachment  is  levied,  the  >  owner  or  the 
master,  agent  or  consignee  of  the  steamer,  vessel  or  boat,  may, 
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in  behalf  of  th6  owner,  haye  the  attachment  dlBoharged,  upon 
giving  to  the  sheriff  an  undertaking  of  at  least  two  sufficieai 
mreties  in  an  amount  sufficient  to  satisfy  the  demand  in  salt, 
besides  costs,  or  depositing  that  amount  with  the  sheriff.  Upon 
receiving  such  undertaking  or  amount,  the  sheriff  must  restore 
to  the  owner,  or  the  master,  agent  or  consignee  of  the  owner, 
the  steamer,  vessel  or  boat  attached. 

$  sasu  After  the  appearance  in  the  action  of  the  owner,t 
the  attachment  may,  on  motion,  cilso  be  discharged  in  the  same 
manner,  and  on  like  terms  and  conditions,  as  attachments  in 
other  cases,  subject  to  the  provisions  of  $  825. 

f  894.  If  the  attachment  be  not  discharged,  and  a  judg- 
ment be  recovered  in  the  action  in  favor  of  the  plaintiff,  and 
an  execution  be  issued  thereon,  the  sheriff  must  sell  at  public 
auction,  after  publication  of  notice  of  such  sale  for  ten  days, 
the  steamer,  vessel  or  boat,  with  its  tackle,  apparel  and  furni- 
ture, or  such  interest  therein  as  may  be  necessary,  and  must 
apply  the  proceeds  of  the  sale  as  follows: 

1.  When  the  action  is  brought  for  demands  other  than  the 
wages  of  mariners,  boatmen,  and  others  employed  in  the  ser- 
vice of  the  steamer,  vessel  or  boat  sold,  to  the  payment  of  the 
amount  of  such  wages,  as  specified  in  the  execution; 

2.  To  the  payment  of  the  judgment  and  costs,  including 
his  fees; 

8.  He  must  pay  any  balance  remaining  to  the  owner,  or  to 
the  master,  agent  or  consignee  who  may  have  Appeared,  on  be- 
half of  (h£  owner  ^  or  if  there  be  no  appearance,  then  into 
court,  subject  to  the  claim  of  any  party  or  parties  legally  enti- 
tled thereto. 

$  896^  If  thetdaim  of  the  mariner,  boatman  or  other  per- 
son, filed  with  the  clerk  of  the  court,  as  provided  in  the  last 
section,  be  not  contested  within  five  days  after  notice  of  the 
filing  thereof ,  by  the  oWner,  master,  agent  or  consignee  of  the 
steamer,  vessel  or  boat  against  which  the  claim  is  filed,  or  by 
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nn^  creditor,  it  shall  be  deemed  admitted;  but  if  contested,  the 
elerk  must  indorse  upon  the  affidavit  thereof  a  statement  that 
it  is  contested  and  the  grounds  of  the  contest,  and  must  imme- 
diately thereafter  order  the  matter  to  a  single  referee  for  his 
deierminution,  or  ho  may  hear  the  proofs  and  determine  the 
matter  himself.  The  judgment  of  the  clerk  or  referee  maybe 
reviewed  by  the  couH  in  which  the  action  is  pending,  or  a  judge 
tliereofy  either  in  term  or  vacation,  immediately  after  the  same 
is  given,  and  the  judgment  of  thecotai  or  judge  shall  be  final. 
On  the  review,  t^  court  or  judge  may  use  the  minutes  of  the 
proofs  taken  by  the  clerk  or  referee,  or  may  take  the  proofs 
anew. 

§  83^  Actions  in  justices'  courts  must  beeommenoed,  fiid, 
subject  to  the  right  to  change  the  place  of  trial,  as  in  this  chap- 
ter provided,  must  be  tried: 

1.  If  there  he  no  justices'  court  for  the  township  or  city  in 
which  the  defendant  resides:  in  any  cify  or  township  of  the 
county  in  which  he  resides; 

2.  When  two  or  more  persons  axe  jointly,  or  jointly  and 
eeverally,  bound  in  any  debt  or  contract,  or  otherwise  jointly 
liable  in  the  same  action,  and  reside  in  different  townships  or 
different  cities  of  the  same  county,  or  in  different  counties:  in 
the  township  or  city  in  which  any  of  the  persons  liable  may 
reside. 

3.  In  ca^es  of  injury  to  the  person  or  property:  inthetown- 
flhip  or  city  where  the  injury  was  committed,  or  where  the  de- 
fendant residesf^ 

4.  If  for  th©  rebQvery  of  personal  property,  or  the  value 
thereof,  or  damages  for^taking  or  detaining  the  same:  in  the 
township  or  city  in  which^the  property  may  be  found,  or  in 
which  the  property  was  take^,\^  in  vMdh  the  defendant  re- 
sides;  \^ 

5.  When  the  defendant  is  a  non-indent  of  the  county:  in 
any  township  or  city  wherein  he  may  b^  found; 

6.  When  the  defendant  is  a  non-resident  of  the  state:  in  any 
township  or  city  in  the  state; 


7.  When  a  person  has  ooatroetod  to  perform  sn  obBgkfiolt 
&t  a  partlcalar  place  and  reflides  in  another  ooanty^,  township 
or  city:  i&  the  township  or  city  in.  which  sack  obligation  is  t» 
be  performed,  or  in  which  he  resides;  and  the  tounuhip  crdUby 
in  which  ihe  dbligaiion  is  iruswred  shall  be  deemed  iO'he  ih» 
township  or  eity  in  wTUoh  His  to  be  performed,  vxiess  ihereise^ 
speeidl  coniraet  to  the  eonfywry; 

8.  When  the  partie&YoIantarily  appear  and  plead  withoiiit 
summons:  in  any  township  or  city  ^  the  state; 

9.  In  all  other  eases:  in  tiietoiwnsh^ or eityiniAich  11» 
defendant  resides. 

%  8ML  When  an  infknt  is  a  party,  he  mnst  appear  either  by 
his  general  guardian,  if  he  have  one,  or  by  a  guardnn  «p» 
pointed  by  the  justice  ag  follows: 

1.  If  l^e  infant  be  plaintilF,  the  appointment  mnst  be  made 
before  the  summons  ia  issued,  upon  the  applioation  of  the  in- 
ftnt,  if  he  be  of  the  age  of  fourteen  years;  if  under  that  age» 
upon  the  application  of  a  relatiTe  or  friendjt 

2.  If  the  infant  be  defendant,  the  guardian  must  be  ap- 
pointed at  the  time  the  snmmona  ia  retomed,  or  before  thd 
answer.  It  is  the  right  of  the  infant  to  nominate  hia  own 
gmurdian,  if  the  infant  be  over  fourteen  yeara  of  agest  other- 
wise the  jufttioe  must  make  the  appointment;! 

$  M5»  The  time  specified  in  the  summoiiafiHr  the  appear- 
ance of  the  defendant  nmst  be  aa  foUows: 

First-^If  an  order  of  anreat  aa  indoftsed  upon  the«nmnKMiSr 
forthwith;  '  "* •. 

Second— ijf  the  defendemi  is  not  a  resideiA  of  the  eouniy  tit 
which  ike  €uiion  is  bro^^tghl,  not  less  than  twenty  nor  more  then 
thirty  days  from  its  date; 

Third— In  all  other  oases,  not  toss  than  tiiree  nor  moro  than 
twelve  days  from  its  date.    (In  efESdct  May  27, 1874.) 

[Beconstbucted.] 

(  848.  The  summons  cannot  be  served  out  of  the  eoontj  of 
the  JastiiQe  before  whom  the  actum  is  brought,  except  vhon 
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the  iM^ikm  k  bioqght  upon  a  joint  contract  or  oldigation  of  two 
or  more  persons  who  reside  in  diOiarent  counties,  and  the  sum- 
«aons  has  been  served  npon  the  defendant  resident  of  the 
oonnt^,  in  whidi  case  the  summons  may  be  served  upon  the 
other  defendants  out  of  the  county,  and  except  also  when  an 
action  is  brought  against  a  party  who  has  contracted  to 
perform  an  obligationataparticular  place,  and  resides  in  a 
different  county,  in  which  case  summons  maybe  served  in  the 
county  where  he  resides.  When  the  defendant  resides  in  the 
oouniy,  the  summons  cannot  be  served  within  two  days  of  the 
time  fixed  for  the  appearance  of  the  defendant:  when  he  re^ 
sides  out  of  the  county,  and  the  summons  is  served  out  of  the 
cbtmty,  the  summons  cannot  be  served  within  twenty  days  of 
such  time. 

$  94:9,  The  summons  may  be  served  by  a  sheriff  or  cbn- 
stable  of  any  of  tfie  counties  of  this  state;  provided,  that  when 
a  Bummons,  issued  by  a  justice  of  the  peace,  is  to  he  served 
out  of  the  county  in  which  it  was  issued,  the  summons  sfuill 
have  aUached  to  it  a  certificate  under  seal  ty  the  county  clerk 
of  such  county,  to  the  effect  that  the  person  issuing  the  same 
was  an  acting  justice  of  the  peace  at  the  date  of  the  summons, 
or  the  summons  may  be  served  by  any  male  resident,  over  the 
age  of  twenty-one  years,  not  a  party  to  the  suit,  within  the 
county  where  the  action  is  brought,  and  must  be  served  and 
returned,  as  provided  in  Titte  V,  Part  II,  of  this  Code,  or  it 
may  be  served  by  publication;  and  $$  413  and  412 ,  so  far  as  they 
relate  to  the  pubHcatiom  of  summons,  are  made  applicable  to 
justices' courts;  the  worit**  *  Justice  "being  substituted  for  the 
word  "judge,**  whwiever  the  latter  word  occurs.  (In  effect 
Hay  27, 1874.) 

(  865B.  Before  an  order  for  an  arrest  can  be  made,  the  party 
applying  must  prove  to  the  satisfaction  of  the  justice  by  the 
affidavit  of  himself,  or  some  other  person,  the  facts  upon  which 
the  application  is  founded.  The  plaintiff  must  also  execute 
and  deliver  to  the  justice  a  written  undertaking  in  the  sum  of 
three  hundred  dollars,  withf  sufficient  sureties,  to  the  effect 
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that  thet  plaintiff  will  pay  sll  costs  that  may  be  adjudged  to 
the  defendant,  and  all  damages  which  he  may  snstain  by  rea- 
son of  the  arrest,  if  the  samebe  wrongfvl,  or  vjUhout  sujffUsient 
causey  not  exceeding  the  sum  specified  in  the  nndertaking. 

$  893.  TJie  judgment  injustice^  courts  must  he  entered 
substantially  in  the  form  required  by  $  667  of  this  Code.  "When 
the  judgment  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  imprisonment  thereon,  the  fact  that  the 
defendant  is  so  subject,  must  be  stated  in  the  judgment. 

$  911.  Every  justice  must  keep  a  book,  denominated .  a 
"  docket,"  in  which  he  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum  of 
money  be  claimed,  the  amount  thereof^ 

3.  The  date  of  the  summons,  and  the  time  of  its  return; 
and  if  an  order  to  arrest  the  defendant  be  made,  or  a  writ  of 
attachment  be  issued,  a  statement  of  the  fact;  ^ 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or 
their  non-appearance,  if  default  be  made;  a  minute  of  the 
pleadings  and  motions;  if  in  writing,  referring  to  them;  if  not 
in  writing,  a  concise  statement  of  the  material  parts*of  the 
pleading;!  ^ 

5.  Every  adjournment,  stating  on  whose  application  f  and 
to  what  time; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made, 
and  by  whom  made,  the  order  for  the  jury,  and  the  time  ap- 
pointed for  the  return  of  the  jury  and  for  the  trial; 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and 
the  names  of  all  witnesses  sworn,  and  at  whose  request; 

8.  The  verdict  of  the  jury,  and  when  received;  if  Ihe  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement  and 
discharge; 

9.  The  judgment  of  the  court,  specifying  the  costs  included 
and  the  time  when  rendered; 

t 


N 
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10.  The  iaBuing  of  the  ezeoution,  when  issued  and  to  whom; 
the  renewals  thereof*  if  any,  and  when  made,  and  a  statement 
of  any  money  paid  to  the  justice,  when  and  by  whom; 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  giyen,  and 
of  the  appeal  bond,  if  any  be  filed. 

410al.232. 

$  094^  The  preyailing  party  in  justices'  courts  is  entitled 
to  costs  of  the  action  and  also  of  any  proceedings  taken  by  him 
in  aid  of  an  execution,  issued  upon  any  judgment  recovered 
therein, 

$  98T.    Cobum  V.  Pacific  L.  M.  Co.,  April  T.,  1873. 

$  989.    1st  S.  42  Cal.  27,  lb.  110;  lb,  388;  Hararthy  v.  Hor- 
ton,  Oct.  T.,  1873. 
dd  S.  41  Cal.  278,  lb.  298;  lb.  439;  42  Cal.  27;  43  Cal.  636. 

$  94^.  An  appeal  is  taken  by  filing  with  the  clerk  of  the 
court  in  which  the  judgment  or  order  appealed  from  is  entered,!  "^  0^  v 
a  notice  stating  the  appeal  from  the  same,  or  some  specific  part  ^  ^  "^ 
thereof,!  and  serving  a  similar  notice  on  the  adyerse  party,  or 
his  attorney.  The  order  of  service  is  immaterial,  but  the  ap- 
peal  is  inqff'ectuaZfor  any  purpose  unless  wUhinJive  days  after 
service  of  the  notice  of  appeal,  an  undertaking  be  filed,  or  a 
deposit  of  money  be  made  wUh  the  derk,  as  hereinafter  provi- 
ded, or  the  undertaking  be  toaived  by  the  ad/verse  party  in 
vxiiing. 

42GaL277,J&.452. 

$  94t^  If  the  appeal  be  from  a  judgment  or  order  direct- 
ing  the  payment  of  money,  it  does  not  stay  the  execution  of 
the  judgment  or  order  unless  a  written  undertaking  be  ex> 
ecuted  on  the  part  of  the  appellant,  by  two  or  more  sureties, 
to  the  effect  that  they  are  bound  in  double  the  amount  named 
in  the  judgment  or  order;  that  if  the  judgment  or  order  ap- 
pealed from,  or  any  part  thereof,  be  afi&rmed,  or  the  appeal  be 
dismissed,  the  appellant  will  pay  the  amount  directed  to  be 
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paid  by  the  judgment  or  order,  or  the  port  of  snch  amotmt  as 
to  irhich  the  judgment  or  order  is  affirmed,  if  aiBrmed  only  m 
part,  and  all  damages  and  costs  -which  may  be  awarded  against 
the  appellant  upon  the  appeal,  and  that  if  the  appdUmU  does 
■  not  make  such  payment  vjithin  thirty  days  afi»r  thefHng  of  the 
remittitur  from  the  supreme  court  in  Uie  court  from  whieh  the 
appeal  is  taken^  judgment  may  he  entered  on  motion  of  the  re- 
spondent in  his  favor  against  the  suretiestfor  such  am^ount, 
together  with  the  interest  that  may  be  duethereoUi  and  the  damf' 
ages  and  costs  which,  may  he  awarded  against  the  app^ant 
upon  the  appeal.  If  the  judgment  or  order  appealed  from  be 
for  a  greater  amount  than  txco  thousand  dollars,  and  the  sure- 
^  Hes  do  not  state  in  their  affidavits  of  justification  a^ccompcmy- 

ing  the  uwlertaking,  that  theyjire  each  worth  the  sum  specified 
in  the  undertaking,  the  stipulation  may  be  that  the  judgment  to 
'f       X    be  entered  against  the  sureties  shall  be  for  such  amounts  onty 
'  OS  in  Vteir  affidavits  they  mmj  stale  thai  they  are  severally 
0         \  worth,  and  judgment  m^y  b,e  entered  against  tlie  sureties  by 
\  mthe  court  J  from  which  the  appeal  is  taken,  pursuant  to  the  stip- 
.    .^**ulations  herein  desigiuited.    When  the  judgment  or  order  ap- 
pealed from  is  made  payable  in  a  specified  kind  of  money  or 
^      ^/ourreney,  the  judgment  entered  against  the  sureties  upon  the 
.  nndertaldngt  must  be  made  payablein  the  same  kind  of  money 
or  currency. 


>• 

(  940,    Whenever  an  appeal  is  perfected,  as  proTided  in  the 

deeding  sections  of  this  chapter,  it  stays  all  further  proceed- 
ings in  the  court  below  upon  the  judgment  or  order  appealed 
from,  or  upon  the  matters  embraced  therein,  and  releases 
from  levy  property  which  has  been  levied  upon  under  execution 
issued  upon  such  judgment;  but  the  court  below  may  proceed 
xq>on  any  other  matter  embraced  in  the  action  and  not  affected 
by  the  order  appealed  from.  And  the  court  below  may,  in  its 
discretion,  dispense  with  or  limit  the  security  required  by  this 
chapter,  when  the  appellant  is  an  executor,  adminisiarator, 
trustee,  or  other  person  acting  in  another's  right.  An  appealf 
does  not  continue  in  force  an  attachment,  unless  an  underta- 
king be  executed  and  filed  on  the  part  of  the  appellants  by  at 
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least  two  sureties,  in  doable  the  amoimt  of  the  debt  ela&ned 
by  him,  that  the  appellant  will  pay  all  costs  and  dama^ies  which 
the  respondent  may  sustain  by  reason  of  the  attachment,  in 
ease  the  order  of  the  court  below  be  sustained;  and  unless, 
within  five  days  after  the  entry  of  the  (»der  appealed  from, 
BQch  appeal  be  perfected. 
PeopIe.v.  Whitnej,  Jan'y  T.,  187i. 

$  948.  The  adverse  party  may  except  to  the  sufficiency  of 
the  sureties  to  the  undertakings  mentioned  in  $$  941,  942,  943 
and  945,  at  any  time  within  tiuriy  days  after  the  filing  of  such 
undertaking;  and  unless  they  or  other  sureties,  within  twenty 
days  after  tixe  appellant  has  been  served  with  notice  of  such 
exception,  justify  before  a  judge  of  tiie  court  below,  a  county 
judge,  or  county  clerk,  upon  five  days'  notice  to  the  res^^ondent 
of  the  time  and  place  of  jtist^fieationt  execution  of  the  judg- 
ment, order  or  decree  appealed  from  is  no  longer  stayed;  and 
in  all  cases  where  an  undertaking  is  required  on  appeal  by  the 
provisions  of  this  title,  a  deposit  in  the  court  below  of  the 
amount  of  the  judgment  appealed  from,  and  three  hundred 
dollars  in  addition,  is  equivalent  to  filing  the  imdertaking; 
and  in  all  cases  the  undertaking  or  deposit  may  be  waived  by 
the  written  consent  of  the  respondent. 

Golombet  v.  Paoheoo,  Oct.  T.  187S. 

$  94:9.  In  cases  not  provided  for  in  sections  942,  943,  944^ 
and  945,  the  perfecting  of  an  appeal  by  giving  the  undertaking 
or  making  the  deposit  mentioned  in  section  941,  stays  proceed- 
ings in  the  court  below  upon  the  judgment  or  order  appealed 
from,  except  where  it  directs  the  sale  of  perishable  property; 
in  which  case  the  court  below  may  order  the  property  to  be 
sold  and  the  proceeds  thereof  to  be  cleposited,  to  abide  the 
judgment  of  the  appellate  court.  And  exeept  also,  where  it 
adjudges  the  defendant  guilty  of  usurping  or  intruding  into,  or 
unkLiofuUy  holding  a  public  office,  civil  or  military,  unthin  ihis 
state.  And  except  also,  where  the  order  grants,  or  refuses  to 
grant,  a  change  of  thefiace  of  trial  of  an  action,  (In  efteet 
February  16, 1874.) 
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^  MO.  On  an  appeal  from  a  final  judgment,  fiie  uppeDani 
must  fomiBh  the  court  with  a  copy  of  the  notice  of  %»peal»  of 
•  the  jndgmeot  roll,  and  of  anj  bill  of  exceptions  or  statefment 
in  the  case,  npon  which  ttie  appellant  relies.  Any  statemeat 
tued  on  motion  for  a  new  trial  or  settled  after  dedsioa  of  such 
motion  when  the  motion  is  made  npon  the  minntes  of  the 
court,  as  provided  in  $  661,  or  any  bill  of  exceptions  settled,  as 
provided  in  $$  649  or  650,  or  used  on  motion  for  a  new  trial, 
may  be  used  on  appeal  from  a  final  judgment  equally  as 
upon  appeal  from  the  order  granting  or  refosingthe  new  tiiaL 

4S  CaL  406,  lb.  «3. 

f  95l«  On  appeal  from  a  judgment  rendered  on  an  appeal, 
or  from  an  order,  except  an  order  granting  or  refusing  a  new 
trial,  the  appellant  must  furnish  the  conrt  wiUi  a  copy  of  the 
notice  of  appeal,  of  the  judgment  or  order  appealed  from, 
and  of  papers  used  on  (he  hearing  in  the  court  heiow, 

(  959.  On  an  appeal  f^om  an  order  granting  or  refiising  a 
new  trial,  the  appellant  must  furnish  the  court  with  a  copy  of 
the  uoticef  of  appeal,  of  the  order  appealed  from,  and  of  the 
papers  designated  in  $  661  of  this  Code. 

^  958.  The  copies  provided  for  in  the  last  three  sections 
''must  be  certified  to  be  correct  by  the  clerk  or  the  attorneys, 
and  must  be  accompanied  with  a  certificate  of  the  clerk  or  ai' 
tomeys  that  an  undertaking  on  appeal,  in  due  form,  has  been 
properly  filed,  or  a  stipuUUion  of  the  parties  waiving  an.tiii- 
dertaking, 

(  96T.  Whenthejudmentor  order  is  reversed  or  modified 
the  appellate  court  may  make  complete  restitution  of  oil  prop . 
erty  and  rights  lost  by  the  erroneous  judgment  or  order,  so  far 
as  such  restitution  is  oonsistent  w'Uh  protection  of  a  purchaser 
of  property  at  a  sale  ordered  hy  the  judgmeyit,  or  liad  under 
process  issued  upon  the  judgment,  on  the  appeal  fromioTdchihe 
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jg/tooeed^'ngi  toere  not  stayed;  and  for  relief  in  such  eases  the 
appellant  may  hane  his  action  against  the  respondeTil  enforcing 
the  judgment  for  the  proceeds  of  the  sale  of  tlie  property ,  after 
deducting  therefrom  the  expenses  of  tJie  sale.  When  it  appearg 
to  the  appellate  court  that  the  appeal  was  made  for  delay,  it 
may  add  to  the  costs  Buch4amages  as  m^  be  just.         . 

%  968.    42  Oal.  110,  lb,  125;  43  Oal.  625,  Ih,  243;  lb,  482. 

$  966.  An  appeal  may  be  taken  to  the  supremd  court  from 
the  county  courts  in  the  following  cases: 

1.  From  a  final  judgment  in  an  action  of  forcible  entry  and 
detainer;  in  an  action  to  prevent  or  abate  a.  nuisance;  in  a  pro- 
ceeding in  insolvency;  and  in  any  spe<}ial  cases  and  proceed- 
ings, *and  in  cases  tohich  involve  the  legality  of  anytaXy  impostt 
assessment,  toU,  or  munioipcUJine,  or  in  which  the  demand,  ex~ 
elusive  of  interest,  or  (he  value  of  the  property  in  controversyf 
amounts  to  three  hundred  dollars; 

2.  From  an  order  granting  or  refusing  a  new  trial  in  the 
cases  designated  in  this  section,  and  from  any  special  order 
made  after  final  judgment  in  such  cases, 

$  969.  An  appeal  may  be  taken  to  the  supreme  court  from 
a  judgment  or  order  of  the  probate 'court: 

1.  Granting,  or  reusing,  or  reyoking letters  testamentary,  or 
of  administration,  or  of  guardianship; 

2.  Admitting,  or  refusing  to  admit,  a  will  to  probate; 

3.  Against  or  in  favor  of  the  validity  of  a  will,  or  revoking 
the  probate  thereof; 

4.  Against  or  in  favor  of  setting  apart  properly,  or  making 
an  allowance  for  a  widow  or  child; 

5.  Against  or  in  favor  of  directing  the  partition,  sale  or 
conveyance  of  real  property; 

6.  Settling  an  account  of  an  executor,,  or  administrator  or 
guardian; 

7.  Befosing,  allowing,  or  directing  the  distribution  or  par- 

0.  C,  p.— 68 
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tition  of  an  estate,  or  any  part  thereof,  or  the  payioeitt  of  a 
debt,  claim,  legacy,  or  distributiye  share; 

8.  Overruling  a  motion  for  new  trial; 

9.  Confirming  a  report  of  an  appraiser  setting  apart  the 
homestead. 

45  Gal.  257. 

$  971.  When  the  order  or  decree  appointing  an  executor, 
or  administrator,  or  guardian,  is  reversed  on  appeal /or  emyr, 
and  not  for  want  of  jurisdiction  of  Ihe  courtt  all  lawful  acts  in 
administration  upon  the  estate,  performed  by  such  exeeator, 
or  administrator,  or  guardian,  if  he  have  qualified)  are  as  valid 
as  if  such  order  or  decree  had  been  affirmed. 

$  978.    Beynolda  v,  San  Joaquin  Co.,  Jany  T.,  18T4. 

$  997.  The  defendant  may,  at  any  time  before  the  trial  ox 
judgment,  serve  upon  the  plaintiff  an.  offer  to  allow  judgment 
to  be  taken  against  hiin  for  the  sum  or  property,  or  to  th^ 
effect  therein  specified.  If  the  plaintiff  accept  the  offer,  and 
give  notice  thereof  within  five  days,  he  may  filef  the  offer,  with 
pf*oof  of  notice  of  acceptance,  and  the  clerk  must  thereupon 
enter  judgment  accordingly.  If  the  notice  of  acceptance  be 
not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot  bo 
given  in  evidence  upon  thfi  trial;  and  if  the  plaintiff  fidl  to. 
obtain  a  more  favorable  judgment,  he  cannot  recover  <;ost8,  but 
must  pay  the  defendant's  costs  from  the  time  of  the  offer. 

$  1000.  Any  court  in  which  an  action  is  pending,  or  a  judge 
thereof,  or  a  county  judge,  may,  upon  notice,  order  either  par^ 
to  give  to  the  other,  within  a  specified  time,  an  inspection  and 
bop^,  or  permission  to  take  a  copy  of  entries  of  accounts  in  any 
book,  or  of  any  document  or. paper  in  his  possession,  or  under 
his  control,  containing  evidence  relating  to  thOi  merits  of  the 
action,  or  the  defense  therein.  If  compliance  with  the  order 
be  refused,  the  court  may  exclude  the  entries  of  accounts  of. 
the  book,  or  the  document  or  paper,  from  being  given  in  evi- 
dence; or  if  wanted  as  evidence  by  the  party,  applying,  may 
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direct  the  jury  to  presume  them  to  be  such  as  he  alleges  them 
to  be;  and  the  court  may  also  punish  the  party  refusing  for  a 
contempt.  This  section  is  not  to  be  construed  to  prevent  a 
party  from  compelling  another  to  produce  books,  papers,  or 
documents  when  he  is  examined  as  a  witness. 

$  1005.    Dambmftn  v.  White,  April  T.,  1873- 

$  1013.  Service  by  mail  may  be  made,  where  the  person 
making  the  service,  and  the  person  on  whom  it  is  to  be  made, 
reside  or  have  their  offices  in  different  places,  between  which 
there  in  a  regular  communication  by  mail. 

Columbet  V.  Paoheco,  Oci.  T.  1873. 

$  1013.  In  case  of  service  by  mail  the  notice  or  other  paper 
musf  be  deposited  in  the  post  office,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  office  or  place  of  residence,  and 
the  postage  paid.  The  service  is  complete  at  the  time  of  thie 
deposit,  but  if  within  a  given  number  of  days  after  such  service 
a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the  adverse 
party,  the  time  Avithin  which  such  right  may  be  exercised  or 
act  be  done,  is  extended  one  day  for  every  twenty  five  miles 
distance  between  the  place  of  deposit  and  the  place  of  address, 
such  extension,  however,  not  to  exceed  ninety  days  in  all. 

$  1014.  42  Cal.  148,  lb,  440;  43  Oal.  485, 44  Cal..284;  Vide 
$416. 

$  1033.  The  party  in  whose  favor  judgment  is  rendered, 
and  who  claims  his  costs,  must  deliver  to  the  clerk,  and  serce 
ujpontJie  adverse  party  J  within  Jive  days  after  the  verdict  or 
noiico  of  the  decision  of  the  court  or  referee— or,  if  ike  entry 
of  the  judgment  oti  the  verdict  or  dedsio^n  be  stayed,  then,  be- 
fore such  cniry  is  made — a  memorandum  of  the  items  of  his 
costs  and  necessary  disbursements  in  the  action  or  proceeding, 
which  memorandum  must  bo  verified  by  the  oath  of  the  party, 
or  his  attorney  or  agent,  or  by  the  clerk  of  his  attorney,  stating 
that  to  the  best  of  his  knowledge  and  belief  the  items  are  cor- 
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reot,  and  thai  fhe  diBburflements-haye  been  necessarily  inearred 
in  the  action  or  proceeding.  A  party  diasatisjied  wUh  the  eosts 
claimed,  mav>  itfWiinJive  days  after  notice  ofJUing  of  the  biUof 
costs,  file  a  motion  to  have  the  same  taxed  by  Hie  court  in  which 
the  judgment  was  rendered,  or  by  the  judge  thereof  at  chambers 
41  Cal.  242. 

$  1054.  When  an  act  to  be  done,  as  provided  in  (his  Chde, 
relates  to  the  pleadings  in  the  action,  or  the  undertakings  to 
be  filed,  or  the  justification  of  the  sureties,  or  the  preparation 
of  statements,  or  of  bills  of  exceptions,  or  of  amendments  there- 
to, or  to  the  service  of  notices,  other  than  of  appeal,  the  time 
allowed  by  this  Code  mayt  be  extended,  upon  good  cause  shown, 
liy  the  court  in  which  the  action  is  pending,  or  the  judge  there- 
of, or,  in  the  absence  of  such  judge  from  (he  county  in  which 
the  OAiiion  is  pending,  by  the  county  judge;  but  such  extension 
shall  not  exceed  thirty  days,  without  the  consent  of  the  adverse 

party, 

41Oal.51S;43OaL820. 

1059.  (N.  S.)  "Whenever  any  surety  on  an  undertaking  on  ^ 
appeal,  executed  to  stay  proceedings  upon  a  money  judgment, 
pays  the  judgment,  either  with  or  without  action,  after  its 
affirmation  by  the  appellate  court,  he  is  substituted  to  the  righte 
of  the  judgment  creditor,  and  is  entitled  to  control,  enforce, 
and  satisfy  such  judgment  in  all  respects  as  if  he  had  recovered 
the  same. 

$  1067.  The  writ  of  certiorari  may  be  denominated  the 
writ  of  review. 

$  1068.    42  Cal.  254,  630;  43  Cal.  25,  365;  45  Cat  245. 
Reynolds!),  San  Joaquin  Co.,  Jan'y  T.,  1874. 
,    Cal.  P.  R.  R.  V,  Cen.  P.  B,*  R.,  Jan'y  T.,  1874. 

$  1014.    43  Cal.  366. 

$  1077.     Faut  o.  Mason,  Oct.  T.,  1873. 
Reynolds  v,  San  Joaquin 'Co.,  Jan*y  T.,  1874. 
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$  1084.  The  writ  of  mandamus  mAy  "be  denominated  a  ifrrit 
of  mandate. 

41  Cal.  68 ;  43  Oal.  225;  45  Cal.  679.        ''      ' 
Cal.  P.  R.  R.  V.  Cen.  P.  R.  R.,  Jan'y  T^  1874. 

$1086.    44  Cal.  173;  45  Oal.  6. 
$  1089,    45  Cal.  395. 

[Reconsteucted.  ] 

.  ^.  I0d4:.  if  no  MiBwer  be  made,  the  case  must  be  heard  on 
the  papers  of  the  applicant.  If  tibe  answer  raises  only  ques- 
iions  of  4aw,  or  puts  in  is&ue  immaterial  statements,  not  affect- 
ing the  substantial  righta  of  the  parties,  the  court  must  proceed 
to  hear  or  fix  a  day  fctr  hearing  the  argument  of  the  case. 

$  1097*    When  a  peremptory  mandate  has  been  issued  and 
directed  to  any  inferior  tribunal,  corporation,  board,  or  person, 
if  it  appear  to  the  conrt  that  any  member  of  such  tribunal, 
#*  corporation,  of  board,  or  such  person  upon  whom  tlie  writ  has 

been  personally  served,  has,  without  just  excuse,  refused  or 
neglected  to  obey  the  same,  the  court  may,  upon  motion,  im- 
pose a  fine  not  exceeding  one  thousand  dollars.  In  case  of 
persistence  in  a  refusal  of  obedience,  the  court  may  order  the 
party  to  be  imprisoned  until  the  writ  is  obeyed,  and  may  mate 
Any  orders  necessary  and  proper  for  the  complete  enforcement 
of  the  writ.t 

$  1108.  Writs  of  review,  mandate,  and  prohibition,  issued 
hy  the  supreme  court,  or  by  the  district  court, "f  may,  in  the  dis- 
cretion of  the  court  issuing  tho  writ,  be  madt)  returnable  and 
a  hearing  thereon  be  had  at  any  time.  r 

45  Cal.  243. 

$  1111,    Kirk  V,  Bhodes,  Oct.  T.,  1873. 
$  1115.     43  Cal.  239. 


f- 
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(  1117.    43  Cal.  229. 
9  lisa.    44  Oal.  481, 

(  1183.    44  Cal.  481. 

(  1159.    42  Cal.  152;  45  CaL  495,  597. 

$  1160.    45,  673,  677. 

$  1161.  A  tenant  of  real  property,  for  a  term  leas  than  life, 
is  guilty  of  an  unlawful  detainer: 

1.  Where  he  continues  in  possession  in  person  or  by  su&- 
teaarUs,  of  the  property,,  or  of  any  part  thereof,  after  the  ex* 
pu*ation  of  the  term  for  which  U  is  let  to  himt  without  the 
permission  of  his  landlord;  but,  in  case  of  a  tenancy  at  will,t 
it  must  first  be  terminated  by  notice,  as  prescribed  in  the  Civil 
Code; 

2.  Where  he  continues  in  possession  in  person,  or  by  nUh 
tenants,  wi:hout  the  permission  of  his  landlord,  after  dqfaiUt 
in  the  payment  of  rent  pursuant  to,  the  lease  or  agreement  un* 
der  which  the  property  is  held,  and  three  days  notice,  in  writ- 
ing, requiring  its  payment,  stating  the  amount  which  is  due,  or 
possession  of  the  property,  shall  have  been  served  upon  him, 
and  if  there  he  a  subtenant  in  actual  occupation  of  the  premr 
ises,  also  upon  such  subtenant.  8y>ch  notice  may  be  served  at 
any  time  wi^in  one  year  after  the  rent  becomes  due; 

9.  Where  he  continues  in  possession  in  person,  or  by  sub* 
tenants,  after  a  neglect  or  failure  to  perform  other  conditioiks 
or  covenants  of  the  lease  or  agreement  under  which  the  prop- 
erty is  held,  than  the  one  for  the  payment  of  rent,  and  three 
days  notice,  in  writing,  requiring  the  performance  of  such 
conditions  or  covenants,'  or  the  possession  of  the  prc^rty, 
shall  have  been  served  upon  him,  and  if  there  be  a  subtenant 
in  actual  occupation  of  the  premises,  also  upon  such  suhtenarU. 

Within  three  days  after  the  service  of  the  notice,  the  tenant, 
or  any  subtenant  in  actual  occupation  of  the  premises,  or  any 
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mortgagee  of  tJie  term,  or  other  penon  interested  in  Us  conHn- 
tbanccj  may  perform  the  conditions  or  covenants  of  the  lease, 
or  pay  the  stipulated  rent,  ae  tfie  case  maybe,  and  thereby  soM 
the  lease  from  forfeiture.  A  tenant  may  take  proceedings  simr 
Uar  to  those  prescribed  in  ihis  chapter  to  obtain  possession  of 
premises  let  to  an  undertenant,  in  case  of  his  urdarjoful  deten* 
tion  of  thepremises  underlet  to  Mm, 

vide  CiTil  Code  SS  789, 3344-A,  1940. 

41  Gal.  SeO ;  43  CaL  800 :  44  Gal.  23«. 

(  11 G^  The  notices  required  by  the  preoeding  flection  may 
be  served,  either: 

1.  By  deliyering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from 
his  usual  place  of  business,  by  leaving  a  copy  with  some  person 
of  suitable  ago  and  discretion  at  either  place,  and  sending  a 
ccpy  through  the  mail  addressed  to  the  tenant  at  his  place  of 
residence;  or, 

3.  If  such  place  of  residence  and  business  cannot  be  ascer- 
tained, or  a  person  of  suitable  age  or  discretion  there  cannot 
be  found,  then  by  a£Qxing  a  copy  in  a  conspicuous  place onthe 
property,  and  also  delivering  a  copy  to  a  person  there  residing, 
if  such  person  can  be  found;  and  also  sending  a  copy  through 
Vie  mail  addressed  to  the  tenant  at  t?ie  place  where  the  property 
is  sitvoied.  Service  upon  a  subtenant  may  be  made  in  the  same 
manner. 


$  1104.  Ko  person  other  tiian  the  tenant  of  thepremises, 
and  subtenant,  if  there  be  one,  in  the  actual  occupation  of  the 
premises,  need  be  made  parties  defendant  in  the  proceeding, 
nor  shall  any  proceeding  abate,  nor  the  plaintiff  be  nonsuited 
for  the  nonjoinder  of  any  persons  who  mightt  have  been  made 
parties  defendant;  but  when  it  appears  that  any  of  the  parties 
served  with  process  or  appearing  in  the  proceeding  are  guilty 
of  the  offense  charged,  judgment  must  bet  rendered  against 
him.  In  case  a  married  woman  be  a  tenant  or  a  subtenant,! 
her  coverture  shall  constitute  no  deioBBe;  but  in  case  her  hua- 


^  I 
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band  bd  not  joined,  or  unless  she  be  doing  business  as  a  sole 
trader,  an  execution  issued  upon  upersonal  judgment  againsi 
her,  can  only  be  enforced  against  property  on  the  premises  ^t 
the  commencement  of  the  action. 


[  Reconstbitcted.  ] 

$  1166.  The  plaintiffmust  file -with  the  clerkof  the  county 
court  his  written  complaint,  setting  forth  herein  the  facts*  on 
■which  he  seeks  to  recover,  and  describe  the  premises  wifli 
reasonable  certainty,  and  may  set  forth  therein  any  circum- 
stances of  fraud,  force,  or  violence  which  may  have  accomo 
panied  the  alleged  forcible  entry,  or  forcible  or  ualawful 
detainer,  and  claim  damages  therefor.  In  case  the  unlawful 
detainer  charged  be  after  default  in  the  payment  of  rent,  the 
complaint  must  state  the  amount  of  such  rent.  On  filing  the 
complaint,  the  clerk  must  issue  a  summons  thereon,  returnable 
at  a  day  designated  therein,  which  shall  not  be  less  than  Hbree 
days  nor  more  than  twelve  days  from  its  date. 

[  Reconstetjcted.  ] 

^  1167.  The  summons  must  state  the  parties  to  the  pro- 
ceeding, the  court  in  which  the  same  is  brought,  the  nature  of 
the  action,  in  concise  terms,  and  the  relief  sought,  and  also  the 
return  day,  and  must  notify  the  defendant  to  apjjear  and 
answer  within  the  time  designated,  or  that  the  relief,  sought 
will  bo  taken  against  him.  The  summons  must  bo  directed  to 
the  defendant,  and  bo  served  at  least  two  days  before  the  re- 
turn day  dssigaated  therein,  and  must  be  served  and  returned 
in  the  same  manner  as  stimmohs  in  civil  actions  is  served  and 
returned.  Upon  the  return  of  any  summons  issued  under  this 
sbotion,  where  tho  same  has  not,  for  any  reason,  been  served, 
the  plaintiff  may  have  an  alias  summons  issued. 

41  Cal.  d42. 

[  Reconstructed.  ] 

•J  1171.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadings,  it  must  be  tried  by    jury,  unless  sucli   jury  be 
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waiyed  as  in  other  ci^g.    The  jury  shall  be  formed  in  the  Bune 
manner  as  other  trial  juries  in  the  county  court. . 

$  lira.    42  Gal.  152;  41  Gal.  212,  630;  43  Gal.  300;  45  GaL 
495,  697. 

[Reoonstbuotbd.  1 

$  1174:.    If,  upon  the  trial,  the -verdict  of  the  jury,  or,  if 
the  case  be  tried  without  a  jury,  the  finding  of  the  court  be  in 
faTor  of  the  plaintiff  and  against  the  defendant,  judgment  shall 
be  entered  for  the  restitution  of  the  premises;  and  if  the  pro- 
ceeding be  for  an  unlawful  detainer  after  neglect  or  failure  to 
perform  the  conditions  or  covenants  of  the  lease  or  agreement 
under  which  the  property  is  held,  or  after  default  in  the  pay- 
ment of  rent,  the  judgment  shall  also  declare  the  forfeiture  of 
such  lease  or  agreement.    The  jury,  or  the  court,  if  the  pro- 
ceeding be  tried  without  a  jury,  shall  also  assess  the  damages 
occasioned  to  the  plaintiff  by  any  forcible  entry,  or  by  any 
forcible  or  unlawful  detainer,  alleged  in  the  complaint,  and 
proved  on  the  trial,  and  find  the  amount  of  any  rent  due,  if 
the  alleged  unlawful  detainer  be  after  default  in  the  payment 
of  rent,  and  the  judgment  shall  be  rendered  against  the  de- 
fendant guilty  of  the  forcible  entry,  or  forcible  or  unlawful 
detainer,  for  three  times  the  amount  of  the  damages  thus  as- 
sessed, and  of  the  rent  found  due.    When  the  proceeding  is  for 
an  unlawful  detainer  after  default  in  the  payment  of  rent,  and 
the  lease  or  agreement  xmder  which  the  rent  is  payable  has  not 
by  ita  torms  expired,  execution  upon  the  judgment  shall  not  be 
issued  until  the  expiration  of  five  days  after  the  entry  of  the 
judgment,  within  which  time  the  tenant,  or  any  subtenant,  or 
any  mortgagee  of  the  term,  or  other  parly  interested  in  its  con- 
tinuance, may  pay  into  court,  for  the  landlord,  the  amount 
found  due  as  rent,  with  interest  thereon,  and  the  amount  of 
the  damages  found  by  the  jury  or  the  court  for  the  unlawful 
detainor,  and  the  costs  of  the  proceeding,  and  thereupon  the 
judgment  shall  be  satisfied  and  the  tenant  be  restored  to  his 
estate;  but  if  payment,  as  here  provided,  be  not  made  within 
the  five  days,  the  judgment  may  be  enforced  for  its  full  amount. 
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and  for  the  possession  of  the  premifiies.    In  all  other  oaaes  the 
judgment  may  be  enforced  immediately. 
Vide  §§  3344-5,  GivU  Code. 


[Beconbtrcoted.  ][ 

,  $1179.  (N.S.)  The  (xmntyoonrtmsy relieve  atenant against 
a  forfeiture  of  a  lease,  and  restore  him  tohis  fonner  estate,  m 
csiaes  of  hardship,  where  application  for  such  relief  is  made 
within  thirty  days  after  the  forfeiture  is  declared  by  the  judg- 
ment of  the  court,  as  provided  in  $  1174.  The  application  may 
he  made  by  a  tenant,  or  subtenant,  or  a  mortgagee  of  the  term, 
or  any  person  interested  in  the  continuance  of  the  term.  It 
inust  be  made  upon,petition,  setting  fbrth  the  facta  upon  which 
the  relief  is  sought,  and  be  verified  by  the  applicant  Notice 
of  the  application,  with  a  copy  of  the  petition,  must  be  served 
on  the  plaintiff  in  the  judgment,  who  may  appear  and  contest 
the  implication.  In  no  case  shall  the  application  be  granted 
.except  on  condition  that  full  payment  of  rent  due,  or  ftdl  per- 
formance of  conditions  or  covenants  stipulated  so  far  as  the 
same  is  practicable,  is  made. 

$  1168.  Every  person  performing  labor  upon,  or  furnish- 
ing materials  to  be  used  in  the  construction,  alteration,  or  re- 
pair of  any  mining  claim,  building,  wharf,  bridge,  ditch,  flume, 
tunnel,  fence,  machinery,  railroad,  wagon  road,  aqueduct  to 
create  hydraulic  power,  or  any  other  structure,  or  who  per- 
forms labor  in  any  mining  claim,  has  a  lien  upon  the  same  for 
the  work  or  labor  done  or  materials  furnished  by  each,  respect- 
ively, whether  done  or  furnished  at  the  instance  of  the  owner 
of  the  building  or  other  improvement,  or  his  agent;  and  every 
ooTttractoTt  sub-cantractort  archUectt  builder,  or  other  person 
having  charge  of  any  ndningy  or  of  the  construction,  aller- 
aiion,  or  repair,  either  in  whole  or  in  part,  of  any  huUding  or 
other  improvement,  as  aforesaid,  shaU  he  held  to  be  the  agent 
of  the  owner,  for  the  purposes  of  this  chapter,  (In  effect  Uay 
29,  1874.) 
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^.  USS,  The  laad  upon  which  any  building,  improvement 
or  Btmotnre  is  construoted,  together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  required  for  the  convexi- 
i^it  use  and  occupation  thereof,  to  be  determined  by  the  court 
on  rendering  judgment,  is  also  subject  to  the  lien,  if,  at  the 
commencement  of  the  work,  or  of  the  famishing  of  the  mate- 
rials for  the  same,  the  land  beloaged  to  the  person  who  caused 
said  building,  improvement  or  structure  to  be  constructed, 
altered  or  repaired,  but  if  such  person  owned  less  ^than  a  fee 
simple  estate  in  such  land,  thea  mily  his  interest  therein  is 
subject  to  such  lien. 

^  118T.  Every  original  eontraotor,  within  sixty  days  after 
the  completion  of  his  contract,  and  every  person,  save  th6 
original  contractor,  claiming  the  benefit  of  this  chapter,  must, 
within  thirty  days  after  the  completion  of  any  building,  im- 
provement, or  structure,  or  after  the  completion  of  the  alter- 
ation or  repair  thereof,  or  the  performance  of  any  labor  in  a 
mining  claim,  file /or  record  with  the  county  recorder  of  the 
county  in  which  such  property,  or  some  part  thereof,  is  situ- 
ated, a  claim  containing  a  statement  of  his  demand,  after  de- 
ducting all  just  credits  and  offsets,  with  the  name  of  the  owner 
or  reputed  owner,  if  known,  and  also  the  name  of  the  person 
by  whom  he  was  employed  or  to  whom  he  furnished  the  ma- 
terials, with  a  statement  of  tiie  terms,  time  given,  and  con- 
ditions of  his  contract,  and  also  a  description  of  the  property 
to  be  charged  with  the  lien,  suificient  for  identification,  which 
claim  must  be  verified  by  the  oath  of  himself  or  of  some  other 
person.t    (In  effect  May  29, 1874.) 

$  1194.  (N.  S.)  Every  builditig  or  other  improveme^t 
mentioned  in  $  1183  of  this  Code,  constructed  upon  any  lands 
with  the  knowledge  of  the  owner,  or  the  person  having  or 
claiming  any  interest  therein,  shall  be  held  to  have  been  con- 
structed at  the  instance  of  such  owner  or  person  having  or 
claiming  any  interest  therein,  and  the  interest  owned  or  claim- 
ed shall  be  subject  to  any  lien  filed  in  fiocordance  with  the 
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provisions  of  this  cbftpter,  nidess  sacb  owner  or  person  kli;thi^ 
or  claiming  an  interest  therein  shall,  wi&in  three  days  afte^ 
he  shall  hare  obtained  knowledge  of  the  oonstmction,  aHer^ 
ation,  or  repair,  or  the  intended  constmction,  alteration,  or 
repah*,  gire  notice  that  he  will  not  be  responsible  for  the  same, 
by  posting  a  notice  in  writing  to  the  effect,  in  some  conspica- 
ons  place  npon  said  land,  or  npon  the  bnilding  or  other  im- 
provement situated  thereon.    (In  effect  May  29, 1874.) 

$  1198.  (N.  S.)  The  eontrtbetor  simfi  be  enticed  to  recover 
upon  a  lien  filed  by  him  only  snch  amount  as  may  be  dne  to 
him  according  to  the  terms  of  his  contract,  after  deducting  all 
claims  of  other  parties  for  work  done  and  materials  furnished, 
as  aforesaid;  and  in  all  cases  where  a  lien  shall  be  filed,  nnder 
this  chapter,  for  work  done  or  materials  famished  to  any  con- 
tractor, he  shall  defend  any  action  brought  thereupon  at  his 
own  expense;  and  during  the  pendency  of  such  action,  the 
owner  ma>y  withhold  from  the  contractor  the  amount  of  money 
foi*  which  lien  is  filed;  and  in  case  of  judgment .  agaioat 
the  owner  or  his  property,  upon  the  lion,  the  said  owner  shall 
be  entilfcled  to  deduct  from  any  amonnt  due  or  to  become  due 
by  him  to  the  contractor,  the  amount  of  such  judgment  and 
costs,  and  if  the  amount  of  such  judgment  and  costs  shall  ex- 
ceed the  amount  due  by  him  to  the  contractor,  or  if  the  owner 
shall  have  settled  with  the  conteactor  ia  full,  he  shall  be  en- 
titled to  recover  back  from  the  contractor  any  amount  so  paid 
by  him,  the  said  owner^  in  excess  of  the  contract  price,  and  for 
which  the  contractor  was  originally  the  party  liable.  (In  effect 
May  29,  1874.) 

(  1194*  In  every  case  in  which  different  liens  are  asserted 
against  any  property,  the  court  in  the  judgment  must  declare 
the  rank  of  eaich  lien  or  class  of  liens,  toMck  sTiaU  he  in  the 
foUfming  otder^  vizf  Fir^ — AU persons  other  than  t?ie  original 
contractors  and  sub-corUra^tors.  Second— Ifie  sub-contractors. 
Third— The  original '  conirattors.  And  the  proceeds  of  the 
sale  of  the  property  must  be  applied  to  each  lien  or  class  of 
liens  in  the  order  of  its  rank,  and  whenever,  on  the  sale  of  the 
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property  sobleot  to  the  li«i,  there  is  a  defideneyof  proceeds, 
judgment  may  be  dooketed  for  the  deficiency  in  like  manner 
and  with  like  effect  as  in  actions  for  the  foreclosure  of  mort- 
gages.   (In  effect  May  29, 1874.) 
Old  §S  11»,  1191  ftnd  1195  oombined. 

$  1195.  Any  number  of  persons  claiming  liens  may  Join 
in  the  same  action,  and  when  separate  actions  are  commenced, 
the  court  may  consolidate  them.  The  court  may  also  allow  as 
part  of  the  costs,  the  moneys  paid  for  filing  and  recording  the 
lien,  and  reasonable  attorney's  fee  in  the  district  and  supreme 
courts.    (In  effect  Hay  29, 1874.) 

Old  8§  1193  ftnd  1196  oombined. 

$  1196.  (N.  S.)  Whenever  materials  shall  have  been  fur- 
nished for  use  in  the  construction,  alteration,  or  repair  of  any 
building  or  other  improvement,  such  materials  shall  not  be 
subject  to  attachment,  execution,  or  other  legal  process,  to  en- 
force any  debt  dae  by  the  purchaser  of  such  materials,  except 
a  debt  due  for  the  purchase  money  thereof,  so  long  as  in  good 
faith  the  same  are  about  to  be  applied  to  the  construction, 
alteration,  or  repair  of  such  building,  mining  claim,  or  other 
improvement.    (In  effect  Kay  29, 1874.) 

$  1197.  Nothing  contained  in  this  chapter  sliall  be  con- 
strued to  impair  or  affect  the  right  of  any  person  to  whom  any 
debt  may  be  dae  for  work  done  or  materials  furnished  to  main- 
tain a  personal  action  to  recover  such  debt  against  the  person 
liable  therefor.f 

$  1^04.  In  all  assignments  of  property,  made  byniay  per- 
son to  trustees  or  assignees,  on  account -of  the  inabiliiy  of  the 
person,  at  the  time  of  the  assignment,  to  pay  his  debts,  or  in 
proceedings  in  insolvency,  the  wages  of  the  miners,  mechanics, 
salesmen,  servants,  clerks  or  laborers  employed  by  such  per- 
son, to  the  amount  of  one  hundred  dollars. eoc/t,  and  for  ser- 
vices rendered  within  sixiy  days  previoualy,  are  preferred 
O.  O.  p.— 69 
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claims,  and  must  be  paid  by  such  trustees  or  assignees  before 
any  other  creciitor  or  creditors  of  the  assignor. 

$  1305.  In  case  of  the  death  of  any  employer,  the  wages 
of  each  miner,  mechanic,  salesman,  clerk,  servant  and  laborer, 
for  services  rendered  within  the  sixty  days  next  yreceilln^  the 
death  of  the  employer,  not  exceeding  one  hundred  dollars, 
rank  in  priority  next  after  the  funeral  expenses,  expenses  of 
the  last  sickness,  the  charges  and  expenses  of  administering 
upon  the  estate,  and  the  allowance  to  the  widow  and  infant 
children,  and  must  be  paid  before  other  claims  against  the 
estate  of  the  deceased  person. 

$  ia06.  In  cases  of  executions,  attachments,  and  writs  of 
a  similar  nature,  issued  against  any  person,  eTCcept  for  claims 
for  labor  don^,  any  miners,  mechanics,  salesmen,  servants, 
clerks,  and  laborers,  who  have  claims  against  the  defendant  for 
labor  done,  may  give  notice  of  their  claims,  and  the  amount 
thereof,  sworn  to  by  tlie  person  making  the  claim,  to  the  cred-' 
Uor  and  the  officer  executing  either  of  such  writs,  at  any  time 
before  the  actual  sale  of  property  levied  on;  and,  unless  such 
claim  is  disputed  hy  the  debtor  or  a  creditor,  such  officer  must 
pay  to  such  person,  out  of  the  proceeds  of  the  sale,  the  amount 
(Bach  is  entitled  to  receive  for  services  reiidered  within  the  sixty 
days  next  preceding  the  levy  of  the  writ,  not  exceeding  one 
hundred  dollars.  If  any  or  all  of  the  claims  so  presented,  and 
claiming  preference  under  this  section,  are  disputed  by  either 
the  debtor  or  a  creditor,  the  person  presenting  the  same  must 
commence  an  action  within  ten  days  for  the  recovery  thereof, 
and  must  prosecute  his  action  with  due  diligence,  or  be  for- 
ever barred  from  any  claim  of  priority  of  payment  thereof; 
and  the  officer  shaU  retain  possession  of  so  much  of  the  pro- 
ceeds of  the  sale  as  may  be  necessa)*y  to  satisfy  such  claim.  «n- 
til  the  determination  of  such  actlon;1t  and  in  case  judgment  be 
had  for  the  claim,  or  any  part  thereof,  carrying  costs,  the  costs 
taxable  therein  shall  likewide  be  a  preferred  claim,  with  i^e 
same  rank  as  the  original  claim. 


(1^09.  44  0al.475. 

$  laiO.  12  Oal.  412, 

$  1911.  42  Gal.  412. 

$  1837.  TempletoniJ.  Twelfth  Dis,  Court,  Oct.  T.,  1873. 

^  1938.  Subject  to  the  provisions  of  this  title  the  right  of 
eminent  domain  u^&y  be  exercised  in  behalf  of  the  following 
public  uses:  • 

1.  Fortifications,  magazines,  arsenals,  navy  yards,  navy  and 
.  army  stations,  light  houses,  range  and  beacon  lights,  coast  sur- 

veys,  and  all  other  public  uses  authorized  by  the  Government 
of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the  state, 
and  all  other  public  uses  authorized  by  the  legislature  of  this 
state; 

3.  I*ublic  buildings  and  grounds  for  the  use  of  any  county, 
•  incorporated  city,  or  city  and  county,  village,  town;  or  school 

districts,  canals,  aqueducts,  flumes,  ditches,  or  pipes  for  con- 
ducting water  for  the  use  of  the  inhabitants  of  any  county, 
incorporated  city,  or  city  and  county,  village,  or  town;  or  for 
draining  any  county,  incorporated  city,  or  city  and  county, 
village,  or  town;  raising  the  banks  of  streams,  removing  ob- 
'-  structions  therefrom,  and  widening,  deepening,  or  straighten- 
ing their  channels;  roads,  streets,  and  alleys,  and  all  other 
public  uses  for  the  benefit  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town,  or  the  inhabitants  thereof, 
which  may  be  authorized  by  the  legislature;  but  the  mode  of 
apportioning  and  collecting  the  costs  of  such  improvements 
shall  be  such  as  may  bo  provided  in  the  statutes  by  which  the 
same  may  be  authorized; 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll  roads,  by-roads,  plank  and  turnpike  roads,  steam  arxd  horse 
railroads;  canals,  ditches,  flumes,  aqueducts,  and  pipes,  for 
public  transportation,  supplying  mines  and  farming  neighbor- 
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hoods  with  water,  and  draming  and  reolaiming  lands,  and  for 
floating  logs  and  lumber  on  streams  not  navigable; 

5.  Boads,  tunnels,  ditches,  flumes,  pipes,  and  dumping 
places  for  working  mines;  also,  outlets,  natural  or  otherwise, 
for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter 
from  mines;  also,  an  occupancy  in  common  by  the  owners  or 
possessors  of  different  mines  of  any  place  for  the  flow,  deixwit, 
or  conduct  of  tailings  or  refuse  matter  from  their  several 
mines;  »> 

6.  By-roads  leading  from  highways  to  residences  and  farms; 

7.  'Felegrnph  lines; 

8.  Sewerage  cf  any  incorporated  dtyy  or  eity  and  county, 
or  of  any  village  or  touon,  whether  incorporaied  or  unincorpo- 
rated, or  of  any  settlement  consisting  of  not  less  than  tenfamf 
Hies,  or  of  any  public  huUdings  belonging  to  the  state,  or  to  any 
ooOege  or  university, 

^  1999.  The  following  is  a  dassiflcation  of  thef  estates 
and  rights  in  lands  subject  to  be  taken  for  public  use: 

l;  A  fee  simple,  when  taken  for  pubhc  buildings  or  grounds, 
or  for  permanent  baildings, /or  reservoirs  and  dams,  andper- 
ma,nent  flooding  occasioned  tlierebyti  or  for  an  outlet  for  a 
flow,  or  a  place  for  the  deposit  of  debris  or  tailings  of  a  mine; 

2.  An  easement,  when  taken  for  any  other  use; 

3.  The  [right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones,  trees, 
and  timber  as  may  be  necessary  for  some  public  use. 

^  VMA,    The  complaint  must  contain: 

1.  The  name  of  the  corporation,  association,  commission,  or 
person  in  charge  of  the  public  use  for  which  the  property  is 
sought,  who  must  be  styled  plaintiff; 

2.  The  names  of  all  owners  and  claimants  of  the  property, 
if  Imown,  or  a  statement  that  they  are  unknown,  who  must  be 
styled  defendants; 

8.    A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show  the 


821  iJCSNDMBMTS  1873-i.  f^  IMaJiaOO 

looation,  general  route,  aad  terminir  and  musibe  aocompanied 
with  surveys  and  maps  thereof; 

5.  A  desciip-ion  of  each  piece  of  land  Bon^t  to  be  taken, 
and  whether  the  same  includes  the  whole  or  only  a  part  of  an 
entire  parcel  or  tract. 

All  parcels  lying  in  the  county,  and  required  for  the  same 
public  use,  may  be  included  in  the  same  or  sex>arate  proceed- 
ings, at  the  option  of  the  plaintiff,  but  the  court  may  consoli- 
date  or  separate  them,  to  suit  the  convenience  of  parties. 
-  When  application  for  the  condemnation  of  a  right  of  %oay 
for  the  purposes  of  sewerage  is  made  on  behalf  of  a  seUlementt 
or  of  an  unincorporated  village  or  town,  the  county  judge  dkme 
nvust  be  named  caplawt^, 

$  1»48.    41  Oal.  356. 

$  1354.    TempletoBT  o.  Twelfth  Disi  Court,Oct.  T.,  1873. 

^  1979.  f  N.  8.)  Each  county  clerk  shall,  annually,  in  the 
month  of  January,  make  a  return  to  the  office  of  the  secretary  of 
state  of  all  changes  of  names  made  in  the  county  court  of  his 
county  under  this  title;  such  return  shall  show  the  date  of  the 
decree  of  the  court,  original  name,  name  decreed,  and  resi- 
dence. Such  returns  shall  be  published  in  a  tabular  form  with 
the  statutes  first  pablished  thereafter.    (In  effect  May  13, 1874. ) 

$  1$S81.    42  Cal.  479. 

$  1383.    42  Oal.  125;  43  Cal.  393. 

^  1300.    A  petition  for  the  probate  of  a  will  must  show: 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to  act, 
or  renounces  his  right  to  letters  testamentary; 

3.  Tlie  names,  ages,  and  residence  of  the  heirs  and  devisees 
of  the  decedents,  so  far  as  knovm  to  the  petitioner; 

4.  The  probable  value  and  character  of  the  property  of  the 
estate; 
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5.  The  name  of  the  person  for  whom  letters  testamentary 
are  prayed. 

No  defect  of  form  or  in  the  statement  of  jurisdictional  facts 
actually  existing  shall  make  void  the  probate  of  a  wUl. 

[  Reconstructed.  1 

$  1304:.  Copies  of  the  notice  of  the  time  appointed  for  the 
probate  of  the  will  must  be  addressed  to  the  heirs  of  the  tes- 
tator resident  in  the  state,  at  their  places  of  residence,  if  known 
to  the  petitioner,  and  deposited  in  the  post  office,  with  the  post- 
ago  thereon  prepaid,  at  least  ten  days  before  the  hearing.  If 
their  places  of  residence  be  not  known,  the  copies  of  notice 
may  be  addressed  to  them,  and  deposited  in  the  post  of&ce  at 
the  county  seat  of  the  county  where  the  proceedings  are  pend- 
ing. A  copy  of  the  same  notice  must  in  like  manner  be  mailed 
to  the  person  named  as  executor,  if  he  be  not  the  petitioner; 
also,  to  any  person  named  as  coexecutor  not  petitioning,  if  their 
places  of  residence  be  known.  Proof  of  mailing  tlie  copies  of 
the  notice  must  be  made  at  the  hearing.  Personal  service  of 
copies  of  the  notice  at  least  ten  days  before- the  day  of  hearing 
is  equivalent  to  mailing. 

§  1306.  At  the  time  appointed  for  the  hearing,  or  the  time 
to  which  the  hearing  may  have  been  postponed,  the  court,  un- 
less the  parties  appear  y  must  require  proof  t  that  the  notice  Tias 
been  given,  which  being  made,  the  court  must  hear  testimony 
in  proof  of  the  will.f 

$  1307.  Any  person  Interested  may  appear  and  contest  the 
will.  Devisees,  legatees,  or  heirsf  of  an  estate  may  contest  the 
will  through  their  guardians,  or  attorneys  appointed  by  them- 
selves or  by  the  court,  for  that  purpose;  but  a  contest  made  by 
an  att  .rney  appointed  by  the  court  docs  not  bar  a  contest  after 
probate  by  the  party  so  represented,  if  commenced  within  the 
time  i^rovided  in  Article  IV  of  this  Chapter;  nor  does  the  non- 
appointment  of  an  attorney  by  the  court  of  itself  invalidate 
the  probate  of  a  will. 
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$  18ia.    People  t^.  Almy,  July  T.,  1878.  . 

$  13^8.  Upon  filing  the  petition,  a  citation  must  be  issued 
to  the  executors  of  the  will,  or  to  the  administrators  with  the 
will  annexed,  and  to  all  the  legatees  and  devisees  mentioned  in 
the  will,  and  Jieirs  residing  in  the  state,  so  far  as  Tmown  to  the 
petitioner;  or  to  their  guardians,  if  any  of  them  are  minors; 
or  to  their  personal  representitivea,  if  any  of  them  are  dead; 
requiring  them  to  appear  before  the  colirt  on  some  day  of  a 
regular  term,  therein  specified,  to  show  cause  why  the  probate 
of  the  will  should  not  be  revoked. 

$  1333.  If  no  person,  within  one  year  after  the  probate  of 
a  will,  contest  the  same  or  the  validity  thereof,  the  probate  of 
the  will  is  conclusive;  saving  to  infantsf  and  persons  of  un- 
sound mind,  a  like  period  of  one  year  after  their  respective 
disabilities  are  removed. 

$  1840.  "When  a  lost  will  is  established,  the  provisions 
thereof  must  be  distinctly  stated  and  certified  by  the  probate 
judge,  under  his  hand  and  the  seal  of  (he  court,  and  the  cer- 
tiflcatet  must  be  filed  and  recorded  as  other  ^vills  are  filed  and 
recorded,  and  letters  testamentary  or  of  administration  with 
the  will  annexed,  must  be  i&sued  thereon,  in  the  same  manner 
as  upon  wills  produced  and  duly  proved.  Tlie  testimony  must 
he  reduced  to  writing,  signedt  certified  and  filed  as  in  other  cases  ^ 
and  shaU  liave  the  same  effect  as  evidence  as  provided  in  $  1316. 

$  1365.    Estate  of  Doan,  Oct.  T.,  1873. 

$  1384:.  Wlien  such  petition  is  filed,  the  clerk  must,  in  ad- 
dltio7i  to  the  notice  provided  in  $  1373,  issue  a  citation  to  the 
administrator  to  appear  and  answer  the  same  at  the  time  ap- 
pointed  for  (he  hearing, 

$  1387.     Vide  $  U73  0.  0. 

$  1388.     Vide  $  981  P.  0. 
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^  1394.  Before  the  probate  judge  approves  any  bond  re- 
quired under  this  title,  and  after  its  approval  he  may  of  his 
own  motion,  t  or  upon  the  motion  of  any  person  interested  in 
the  estate,  supported  by  affidavit  that  the  sureties,  or  someone 
or  more  of  them,  are  not  worth  as  much  as  they  have  jusiified 
to,  order  a  citation  to  issue,  requiring  such  sureties  to  appear 
before  him,  at  a  designated  time  and  phice,  to  he  examined 
touching  their  ])roperty  and  its  value;  and  the  judge  must,  at 
the  same  time,  cause  a  notice  to  be  issued  to  the  executor  or 
administrator,  requiring  his  appearance  on  the  return  of  t^e 
citation,  and  on  its  return  he  may  examine  the  sureties  and 
such  witnesses  as  may  be  produced,  touching  the  property  of 
the  sureties  and  its  value;  and  if  upon  such  examination  he  is 
satisfied  that  the  bond  is  insufficient,  he  must  require  sufficient 
additional  security.! 

$  1396.  When  it  is  expressly  provided  in  the  will  that  no 
bond  shall  be  required  of  the  executor,  letters  testamentary 
may  issue,  and  sales  of  real  estate  be  made  and  confirmed 
without  any  bond,  unless  the  court,  for  good  cause,  require  one 
to  he  executed;  but  the  executor  may  at  any  time  afterwards, 
if  it  appear  from  any  cause  necessary  or  proper,  be  required 
to  file  a  bond,  as  in  other  cases. 

$  1407.  ( N.  g.)  The  liability  of  principal  and  sureties 
upon  the  bond  of  any  executor,  administrator,  or  guardian,  is 
in  all  cases  to  pay  in  the  kind  of  money  or  currency  ia  ifhich 
the  principal  is  legally  liable. 

$  1459.     42  Cal.  463. 

^  1400.  If  the  person  so  cited  refuses  to  appear  and  sub- 
mit to  an  examination,  or  to  answer  suoh  interrogatories  as 
may  l^e  put  to  him,  touching  the  matters  of  the  complaint,  the 
court  may,  by  warrant  for  that  purpose,  commit  him  to  the 
county  jail,  there  to  remain  in  close  custody  until  he  submits 
to  the  order  of  the  court  or  is  discharged  according  to  law. 
If,  upon  such  exAmination,  it  appears  that  he  has  concealed, 
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embezzled,  smnggled,  conyeyed  away,  or  disposed  of  any  mon- 
eys, goods  or  chattels  of  the  decedent,  or  that  he  has  in  his 
possession  or  knowledge,  any  deeds,  conveyances,  bonds,  con- 
tracts or  other  writings,  tending  to  disclose  the  right,  title,  in- 
terest or  claim  of  the  decedent  to  any  real  or  personal  estate, 
claim  or  demand,  or  any  lost  will  of  the  decedent,  the  probate 
court  may  make  an  order  requiring  such  person  to  disclose  bis 
knowledge  thereof  to  the  executor  or  administrator,  and  may 
commit  him  to  the  county  jail,  there  to  remain  until  the  order 
is  complied  with  or  he  is  discharged  according  to  law;  and  all 
such  interrogatories  and  answers  must  be  in  writing,  signed 
by  the  party  examined,  and  filed  in  the  probate  court.  The 
order  for  such  disclosnre,  made  upon  such  examination,  is 
prima  fade  evidence  of  the  right  of  such  administrator  to 
such  property  in  any  action  brought  for  the  recovery  thereof; 
and  any  judgment  recovered  therein  must  be  for  double  the 
value  of  the  property  as  assessed  by  the  court  or  jury,  or  for 
return  of  the  property,  and  damages  in  addition  thereto,  equal 
to  the  value  of  such  property.  In  addition  to  the  examination 
of  the  party,  witnesses  may  be  produced  and  examined  on 
either  side. 

$  1465.    Carmeto  v.  Duprey,  Oct.  T.,  1873* 

^  1468.  When  property  is  set  apart  for  the  use  of  the  family, 
in  accordance  with  the  provisions  of  this  chapter,  if  the  de- 
cedent left  a  widow  or  surviving  husband,  and  no  minor  child, 
such  property  is  the  property  of  the  widow  or  surmving  hus- 
band. If  the  decedent  left  also  a  minor  child  or  children,  the 
one-half  of  such  property  shall  belong  to  the  widow  or  surmv- 
ing husband,  and  the  remainder  to  the  child,  or  in  equal  shares 
to  the  children,  if  there  be  more  than  one.  If  there  be  no 
widow  or  suTnsiving  hiMbatidy  the  whole  belongs  to  the  minor 
child  or  dhildren. 

^  1474.  If  the  homestead  selected  by  the  husband  and 
wife,  or  either  of  them,  during  their  coverture,  and  recorded 
while  both  were  living,  was  selected  from  the  community  pi'op- 
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erty,  it  vests  on  the  death  of  the  husband  or  wife  alisolutely  in 
the  survivor.  Iftlie  homestead  was  selected  from  the  separate 
projyerty  of  eiUier  husband  or  wife,  it  vests  on  tlw  death  of  the 
person  from  whose  property  it  was  selected  in  his  or  her  heirs  y 
subject  to  the  power  of  the  probate  court  to  assign  it  for  a  livfi- 
ited  period  to  the  family  of  tJhe  decedent.  In  citJier  cjlsc  it  is 
not  t  subject  to  the  paymentof  any  debt  or  liability  contracted 
by  or  existing  against  the  husband  and  wife,  or  either  of  them, 
previous  to  or  at  the  time  of  the  death  of  Buch.  husband  or 
wife,  except  a^ provided  in  Vie  GivU  Code, 

Vide  Civil  Code,  §  1241. 

^  1475.  If  the  homestead  selected  and  recorded  prior  to 
the  death  of  the  decedent  be  returned  in  the  inventory  ap- 
praised at  not  exceeding  five  thousand  dollars  in  value,  or  was 
W'eciously  appraised  as  provided  in  the  CivU  Code,  and  s-uch 
appraised  value  did  not  exceed  tlmt  sum,  the  probate  court 
must,  by  order,  set  it  off  to  the  persons  in  whom  title  is  vested 
by  the  preceding  section.  If  there  be  subsisting  liens  or  in- 
oumbranccs  on  the  homestoaAt  the  claims  secured  thereby^  must 
'he  presented  and  allowed  as  other  claims  against  the  estate.  If 
fJie  funds  x>f  tJie  estate  be  adequate  to  pay  all  claims  aUowed 
against  the  estate,  the  claims  so  secured  must  be  paid  out  of 
such  funds.  Iftfiefwids  of  the  estate  be  not  sujlcientfcrihat 
purpose,  the  claims,  so  secured  shall  be  paid proportionaUy  with 
other  claim>s  allowed,  and  the  liens  or  incumbrances  on  the 
homestead  sliall  only  be  enforced  against  thehonvestead  for  any 
'dejiciency  remaining -after  sw^  payment.   ■ 

41Cal.  34;  45Cal.()96. 

r 

'  [  Reconstructed.  ] 

$  1476.  If  the  homestead,  as  selected  and  recorded,  bo  re- 
^turned  in  the  inventory  appraised  at  more  than  five  thousand 
dollars,  the  appraisers  must,  before  they  make  their  return, 
ascertain  and  a^raise  the  value  of  the  homestead  at  the  time 
the  same  was  selected,  and  if  such  value  exceeded  five  thous- 
and dollars,  or  if  the  homestead  was  appraised  afl  provided  in 
the  Civil  Code,  and  such  appraised  value  exceeded  that  sum, 
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the  appraisers  mnst  determine  whether  .the  premises  can  be 
divided  "withont  material  injury,  and  if  they  find  that  they  can 
be  thus  divided,  they  mnst  admeasure  and  set  apart  to  the  par- 
ties entitled  thereto,  such  portion  of  the  premises,  including 
the  dwelling  house,  as  will  amount  in  valtie  to  the  sum  of  five 
thousand  dollars,  and  make  report  thereof,  giving  the  metes, 
bounds,  and  full  description  of  the  portion  set  apart  as  ahome- 
Btead.  If  the  appraisers  find  that  the  premises  exceeded  in 
value,  at  the  time  of  their  selection,  the  sum  of  five  thousand 
dollars,  and  that  they  cannot  be  divided  without  material  in- 
jury, they  must  report  such  finding,  and  thereafter  the  court 
may  make  an  order  for  the  sale  of  the  premises  and  the  distri« 
bution  of  the  proceeds  to  the  parties  entitled  thereto. 

The  provisions  of  the  Civil  Code,  referred  to  in  the  foregoing  sections 
are  those  proposed  by  the  Commissioners  as  amendments  to  S§  1266-69  of 
the  Civil  Code,  which  were  stricken  frosX  the  BiU  amending  the  C^vil 
Code  before  its  final  passage. 

[BECOIVSTBnCIED.  ] 

^  1478.  When  the  report  of  the  appraisers  is  filed,  the  court 
must  set  a  day  for  hearing  any  objections  thereto,  from  any  one 
interested  in  the  estate.  Notice  of  the  hearing  must  be  given 
for  such  time,  and  in  such  i^pionner  as  the  court  may  direct.  If 
the  court  be  satisfied  that  the  report  is  correct, -it  must  be  con- 
firmed, otherwise  rejected.  In  case  the  report  is  rejected,  the 
court  may  appoint  new  appraisers  to  examine  and  report  upon 
the  homestead,  and  similar  proceedings  may  be  had -for  the 
confirmation  or  rejection  of  their  report  as  upon  the  first 
■report. 

^  1479-1480>1481-148|ll4Sa-1484  are  repealed. 

^  1493,  If  a  claim  arising  upon  a  contractkeretof ore  mitdBf 
be  not  presented  within  the  time  limited  in  the  notice,  it  is 
barred  forever,  except  as  follows:  If  it  be  not  then  duo,  or  if 
it  be  contingent,  it  may  be  presi^iied  within  one  month  after 
it  becomes  due  or  absolute;  if  it  be  made  to  appear  by  the  affi- 
davit of  the  claimant,  to  the  satisfaction  of  the  executor  or 
administrator  and  the  probate  judge,  that  the  claimant  had  no 
notice,  as  provided  in  this  chapter,  by  reason  of  being  out  of 
•the  state,  it  may  be  presented  any  time  before  a  decree  of  dis- 
tribution is  entered.    A  claim  for  a  deficiency'  remaining  un- 
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paid  after  a  sale  of  property  of  the  estate  mortgaged  or  pled- 
ged, must  be  presented  within  one  month  after  such  deficiency 
is  ascertained.  AU  claims  arnsing  upon  contracts  hereafter 
made,  whether  the  same  he  due,  not  due,  or  contingent  fTtva^  be 
presented  within  the  time  limited  in  the  notice^  awl  any  €^im 
not  so  presented,  is  barred  forever;  provided,  however,  ifuU 
wlien  it  is  made  to  appear  by  tfie  affidavit  of  tJie  claimant  to 
the  saH^actUm  of  the  executor  or  administrator,  and  the  prO' 
bate  judge,  that  the  claimant  had  no  notice  as  provided  in  this 
chapter,  by  reason  of  being  out  of  the  state,  it  may  be  presented 
at  any  tims  before  a  decree  of  distribution  is  entered, 
42  Oal.  129, 49S;  43 Cal.  492 ;  45 0*1. 4S3. 

(  1494*  Eyerf  elaim  which  is  due  when  presented  to  the  ' 
administrator  must  be  supported  by  the  affidayit  of  the  claim- 
ant, or  some  one  in  his  behalf,  that  the  amount  is  justly  due, 
that  no  payments  haye  been  made  thereon  which  are  not  cred- 
ited, and  that  there  are  no  of&ets  to  the  same,  to  the  knowledge 
of  the  claimant  or  affiant.  If  the  claim  be  nQt  due  when  pre- 
sented, or  be  contingent,  the  particulars  of  such  daim  must  be 
stated.  When  the  affidavit  is  made  by  a  x^erson  other  than  the 
claimant,  he  must  set  forth  in  the  affidavit  the  reasons  why  it 
is  not  made  by  the  claimant.  The  oath  may  be  taken  before 
any  officer  authorized  to  administer  oaths.  The  executor  or 
administrator  may  also  require  satisfactory  vouchers  or  proofs 
to  be  produced  in  support  of  the  claim.  If  the  estate  be  in« 
solvent,  no  greater  rate  of  interest  shall  be  allowed  upon  any 
claim,  after  the  first  publication  of  notioe  to  creditors,  than  ia 
allowed  on  judgments  obtained  in  the  district  court. 

42  Col.  174 :  pate  v.  Shipley,  July  T.,  187S. 

(  1406.  When  a  claim,  accompanied  by  ibe  affidavit  re^ 
quired  in  this  chapter,  is  presented  to  the  executor  or  adminis- 
trator, he  must  indorse  thereon  his  allowance  or  rejection,  with 
the  day  and  date  thereof.  If  he  allow  the  claim,  it  must  be 
presented  to  the  probate  judge  for  his  approval,  who  must,  in 
the  same  manner,  indorse  upon  it  his  allowance  or  rejection. 
If  the  executor  or  administrator,  or  the  judge,  refuse  or  nog- 
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lect  to  indorse  snch  allowance  or  rejection  for  ten  days  after 
the  claim  has  been  presented  to  him,  such  refusal  or  neglect  is 
equivalent  to  a  rejection  on  the  tenth  day;  and  if  the  presenta— » 
tion  be  made  by  a  notary,  the  certificate  of  such  notary,  undec 
aeal,  is  prima  facie  evidence  of  such  presentation  and  rejfA--- 
^n.    If  the  claipi  be  presented  to  the  executor  or  admim^-«- 
trator  before  tho  expiration  of  the  time  limited  for  the  jgrcrj 
sentation  of  claims,  the  same  is  presented  in  time,  tlKjughi' 
acted  upon  by  the  executor  or  administrator,  and  by  the  .tadgja, 
^ter  the  expiration  of  such  time.    If  the  claim  he  payable  in 
43,  particular  kind  of  money  or  currency,  ii  s/ittS,  if  dUofDee^Jbe 
payable  only  in  such  money  or  currency, 

* 

$  I4r97.    Pitte  V,  HUj^eSt  July  ^M 1873;  Estate  of ,  Shroder,. 
July  T.,  187a 

$  1500.    No  holder  of  any  claim  against  an  ^Itete  shall 
maintain  any  action  thereon,  unless  the  claim  is  firidi^prefientedj 
to  the  executor  or  administrator.! 

^  1504^    Estate  of  Shroder,  July  T.,  1873. 

1505*    When  any  judgment  has  been  renderedlfos  or  agaixEBii 
the  testator  intestate  in  his  lifetime,  no  execution  shall  iss.1110 
thereon  after  his  death,  except  as  provided  in  ^.686.  .  Ajudgt 
ment  against  the  decedent  for  the  recovery  of  money  must  be 
presented  to  the  executor  or  administrator  like  any  other  claim; . 
If  execution  is  actually  levied  upon  any  property,,  of  the  decer- 
dent  before  his  death,  the  same  maybe  sold  for- the  satisfaction . 
thereof;  and  the  officer  making  the  sale  m.\ist  account  to  the 
executor  or  administrator  for  any  surplus  in. his  hands.    A. 
judgment  ci^editor  hax>ing  a  judgment  which  was  rendered 
against  the  testator  or  intestate  in  /its  Ufetinvei~mayredeevn.any 
real  estateof  the  decedent  from  any  sale  wnMr  foreclosure  r 
execution,  in  like  manner  and  with  like  effect-  as  if  the  if 
ment  dehtor  were  siiU  lining.    (In  effect  Marcdt  28,.1874.> 
o.  o.  p. — 70 
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$  1513.  (N.  S.)  If  there  be  aay  debt  of  tiie  deoedent  bew- 
ing  interest,  whether  presented  or  not*  the  executor  or  admrn- 
istrator  may,  by  order  of  the  court,  pay  the  amorntt  i2ien  ac- 
cumulated and  unpaid,  or  texy  part  thereof^  at  any  time  when 
there  are  sufficient  funds  properly  applicable  thereto,  whether 
said  claim  be  then  due  or  not;  and  interest  shall  therenpon 
cease  to  accrue  upon  the  amount  so  paid.  Thi&  section  does 
not  apply  to  existing  debts  unless  the  creditor  consent  to  ao- 
^  cept  the  amount. 

:  ^iBCOJJBrKUCTED.] 

•^  151S.  All  the  property  of  a  decedent  shall  be  cbargesble 
-?w1ih  the  ]7ayment  of  the  debts  of  the  deceased,  the  expenses  of 
«aministration,  and  the  allowance  to  the  family,  except  as  oth- 
erwise proyided  in  this  Code  and  in  the  Civil  Code.  And  the 
Mufl  property,  personal  and  real,  may  be  sold  as  the  court  may 
dirBct,  in  the  manner  prescribed  in  thi»  chapter.  There  shall 
Ibeao  priority  as  between  personal  tmd  real  property  for  the 
jkbove  purposes.' 

•$  1518.  All  petitions  for  orders  of  sale  most  be  in  writings 
•etfang  forth  the  facts  showing  the  sale  to  be  necessary,  and, 
npon  the  hearing,  any  person  interested  in  the  eeMe  may  file 
lus  written  objections,  which  must  be  heard  and  determined. 
Ji'faUure  to  setforik  (he  facts  shoicing  the  sale  to  hex^eoegscay 
wxjtl  not  iwoalidaie  the  subsequent  proceedings^  if  (he  defeoC  he 
supplied  by  the  proofs  at  the  hearing ,  and  the  general  faetB 
showing  (he  necessity  be  stated  in  (hjs  order  directing  the  sale* 

^'X519.  When  it  appears  to  the  court  that  the  estate  is  in- 
solveiit,  or  that  it  will  require  a  sale  of  all  the  property  of  the 
estate,  of  eve^ry  character,  to  pay  the  family  allowance,  expenses 
of  administration  and  debts,  there  need  be  but  one  })etition 
^led,'  but  one  order  of  sale  made,  and  but  one  sale  liad,  excqtt 
:  in  (lte:case  of  perishable  propertyf  which  may  be  sold  asproH- 
"difdin  ^  1522.  The  probate  court,  when  a  petition  for  the  sale 
of  any  property,  for  any  of  the  purposes  herein  named,  iapre> 
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cented,  mtist  inqtiire  folly  iniio  the  probable  amotmt  required 
io  make  all  such  payments,  and  if  there  be  no  more  estate  than 
«iif&cient  to  pay  the  fiame,  may  require  but  one  proceeding  for 
the  sale  of  the  entire  estate.  In  such  case  the  petition  must 
set  foSrth  suhaianUaMythd  facts  required  by  $  1537. 

^  1593.  If  claims  against  the  estate  have  been  allowed,  and 
a  sale  of  property  is  necessary  for  their  payment,  or  the  ex- 
penses of  administration,  or  for  the  payment  of  legacies,  the 
executor  or  administrator  may  apply  for  an  order  to  sell  so 
much  of  the  personal  property  as  may  be  necessary  therefor. 
Upon  ming  his  x>etition,  notice  of  at  least  fiye  days  must  be 
given  of  the  hearing  of  the  application,  either  by  posting  no- 
tices or  by  advertising.  He  may  also  make  a  similar  applica- 
tion, either  in  vacation  or  term,  from  time  to  time,  so  long  aa 
any  personal  property  remains  in  his  hands,  and  sale  thereof 
is  necessary.  If  it  appear  for  the  best  interest  of  the  estate, 
be  may,  at  any  time  after  filing  the  inrentory,  in  like  manner, 
'  and  after  giving  like  notice,  apply  for  and  obtain  an  order  to 
aeU  the  whole  of  the  personal  property  belonging  to  theestate, 
whether  necessary  to  pay  debts  or  not. 

§  1595.  If  it  appears  that  a  sale  is  necessary  for  the  pay- 
ment of  debts  or  the  family  allowance,  or  for  the  best  interest 
of  the  estate  and  the  persons  interested  in  the  property  to  be 
sold,  whether  it  is  or  is  not  necessary  to  pay  the  debts  or  fam- 
ily allowance,  the  court  or  judge  must  order  it  to  be  made.  In 
making  orders  and  sales  for  the  payment  of  debts  or  family 
allowance,  such  articles  as  are  not  necessary  for  the  support 
and  subsistence  of  the  family  of  the  decedent,  or  are  not 
specially  bequeathed,  must  be  first  sold,  and  the  court  or  judge 
must  so  direct.t 

^  1596.    The  sale  of  personal  pr^rty  must  be  made  at  • 
public  auction,  for  such  money  or  eurrhiey  as  the  court  may 
direct,  and  after  public  notice  given  for  at  least  ten  days,  by 
aoticeB  posted  in  three  public  places  in  the  county,  or  by  pub- 
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licaiioii  in  a  neiv8paper»  or  both,  contuning'  the  iime  snd  place 
of  sale,  and  a  brief  descriptioQ  of  fhe  property  to  be  sold;  im> 
less  for  good  reason  shown,  the  probate  court  or  judge  orders 
a  private  sale,  or  a  shorter  notice.  Public  sales-  of  eucb  prop- 
erty must  bo  made  at  the  court  house  door,  or  at  the  residence 
of  the  decedent,  or  at  some  other  public  place;  but  no  sale  shall 
be  mode  of  any  personal  property,  which  is  not  present  at  the 
time-of  sale,  unless  the  court  otherwise  order. 

[JKeconsteucted.  ] 

^  1536»  When  a.  sale  of  property  of  the  estate  is  necessary 
to  pay  the  allowanee  of  the  family,  or  the  debts  outstanding: 
against  the  decedent,  or  the  debts,  expenses  or  charges  of  ad- 
ministration, or  legacies,  the  executor  or  administrator  may 
also  sell  any  real,  as  well  as  personal  property  of  the  estate,  for 
that  purpose,  upon  the  order  of  the  probate-court;  and  an  ap- 
plijcation  for  the  sale  of  real  property  may  also  embraoe  the 
sale  of  personal  property. 

^  I53r.  To  obtain  an  order  for  (he  sale  of  real  properfy, 
he  must  present  a  verified  petition  to  the  probate  court,  or  to 
the  judge  at  chambers,  setting  forth  the  amount  of  j^ersonal 
property  that  has  come  to  his  hands,  and  how  much  thereof,  if 
any,  remains  undisposed  of;  the  debts  outstanding  against  the 
decedent,  as  far  as  can  be  ascertained  or  estimated;  tlic  amount 
due  upon  the  family  allowance,  or  that  will  be  duo  after  the 
same  has  been  in  force  for  one  year;  the  debts,  expenses  and 
charges  of  administration  already  accrued,  and  an  estimate  of 
what  will  or  may  accrue  during  the  administration;  a  general 
description  of  all  the  real  property  of  which  the  decedent  died 
seized,  or  in  which  he  had  any  interest,  or  in  which  the  estate 
has  acquired  any  interest,  and  the  condition  and  valucf  there-' 
of,  and  whether  the  same  be  community  or  separate  property; 
the  names  t  of  the  legatees  and  devisees,  if  any,  and  of  the 
heirs  of  the  decedent,  so  far  as  known  to  Uie  petitioner.  Jf 
any  of  the  matters  here  enumerated  cannot  bo  ascertained,  it 
must  be  so  stated  in  the  petition;  biU  a  failure  to  set  forth  tlve 
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facts  slunjoing  tlw  sale  to  be  Tiecessary,  wiU  not  invalidate  the 
subsequent  proceedings^  if  the  defect  be  suppiiedbythe  proofs  at 
the  hearing^  and  the  general  fads  showing  such  necessity  be 
Mated  in  tlie  decree, 

^  1589.  A  copy  of  the  order  to  show  cause  must  be  person- 
ally served  on  all  persons  interested  in  the  estate,  any  general 
guardian  of  a  minor  so  interested,  and  any  legatee^  or  devisee, 
or  heir  of  the  decedent,  provided  they  are  residents  of  the 
county,  at  least  ten  days  before  the  time  appointed  for  hearing 
the  petition,  or  be  published  four  successive  weeks  in  such 
newspaper  in  the  county  as  the  court  or  judge  shall  direct.t  If 
all  persons  interested  in  the  estate  join  in  the  petition  for  the 
sale,  or  signify  in  writing  their  assent  thereto,  the  notice  may 
be  dispensed  with,  and  tJie  hearing  may  be  luid  at  any  titne^ 

Pearson  v.  Pearson,  Oct.  T.,  1873. 

^  1546  and  1559  are  repealed. 

[  RECONSTRtrCTED.  ] 

$  1561.  When  property  is  directed  by  the  will  to  be  sold, 
or  authority  is  given  in  the  will  to  sell  property,  the  executor 
may  sell  any  property  of  the  estate  without  the  order  of  the 
probate  court,  and  at  either  public  or  private  sale,  and  with  or 
without  notice,  as  the  executor  may  determine;  but  the  execu- 
tor must  make  return  of  such  sales  as  in  other  cases;  and  if 
directions  are  given  in  the  will  as  to  the  mode  of  selling,  or  the 
particular  property  to  be  sold,  such  directions  must  be  ob- 
served. In  either  cafle  no  title  passes  unless  the  sale  is  con- 
firmed by  the  court. 

$  1569.  Pitte  V,  Shipley,  July  T.,  1873. 

$  1581.  42  Cal.  462;  44  Cal.  584. 

$  1589.  4.5  Cal.  485. 

$  1597.  41  Cal.  202,  306. 
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(1598.    41Cal.306. 

$  1601.  The  execntor  or  administrator  miXBt  ezecnte  the 
conyeyance  according^  to  the  directionB  of  the  decree,  a  certi- 
fied copy  of  which  must  be  recorded  with  the  deed  in  the  office 
of  the  recorder  of  the  county  where  the  lands  lie,  and  is  primes 
facie  evidence  of  the  correctness  of  the  prooeedings,  and  of 
the  authority  of  the  executor  or  administrator  to  make  the 
conYeyanoe. 

$  1G16»  He  Shan  be  allowed  all  necessary  expenses  in  the 
care,  management,  and  settlement  of  the  estate,  including 
reasonable  fees  paid  to  aUomeys  for  conducting  Uie  necessary 
proceedings  or  suits  in  the  probate  or  other  courts,  and  for  his  ser- 
Yioes,  such  fees  as  provided  in  this  chapter;  but  when  the  deoe* 
dent,  by  his  will,  makes  some  other  provision  for  the  compensar 
toin  of  his  executor,  that  shall  be  a  fall  compensation  for  his  ser* 
rices,  unIeBs»  by  a  written  instrument,  filed  in  the  probatecourty 
he  rencMinces  all  claim,  for  compensation  provided  by  the  will. 
(Approved  March  2i,  1874.    In  effect  May  23>  1874.) 

(  1618.  When  no  eompensa&on  is  provided  by  the  will,  or 
the  executor  renoimoes  all  claim  thereto,  he  must  be  allowed 
commisaLons  upon  the  unonnt  of  the  whole  estate  accounted 
for  by  him>  as  follows:  For  the  first  thousand  dollars,  at  the 
rate  of  seven  per  cent.;  for  all  above  that  sum,  and  not  ex* 
ceeding  ten  thousand  dollars,  at  the  rate  of  five  per  cent.;  for 
all  above  that  sum  at  the  rate  of  four  per  cent.;  and  the  same 
QommJsslon  must  be  allowed  administrators.  In  all  cases, 
such  further  allowance  may  be  made  as  the  probate  judge  may 
deem  just  and  reasonable,  for  any  extraordinary  service.  The 
total  amount  of  such  allowance  must  not  exceed  the  amount  of 
commissions  allowed  by  this  section;  and  that  public  adminis- 
trators shall  receive  (he  same  compensation  cmd  allowances  as 
are  aUoioed  in  Viis  title  to  other  administrators^  (Approved 
24th  March,  1874.    In  effect  May  23, 1874.) 

43  CaI.  543>  Estate  of  Miner,  Oct.  T.»  1871. 
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$  1634,  If  the  account  mentioned  in  the  preceding  section 
be  for  a  final  settlement,  and  the  estate  be  ready  for  distriba- 
tion,t  the  notice  of  the  settlement  must  state  those  facts,  and 
tmiai  he  served,  published,  or  waived  in  the  same  manner  as  pro- 
vided in  section  1539  of  this  Chde  relating  to  sales  of  property; 
and>  on  confirmation  of  the  final  account,  distribution  and 
partition  of  the  estate  to  all  entitled  thereto  may  be  imme- 
diately had,  without  further  notice  or  proceedings.  If,  from 
any  cause,  the  hearing  of  the  account  or  the  partition  and  dis- 
tribution be  postponed,  the  order  postponing  the  same  to  a  day 
certain  is  notice  to  all  persons  interested  therein. 

$  1637.  The  settlement  of  the  account  and  the  allowance 
thereof  by  the  court,  or  upon  appeal,  is  conclusive  against  all 
persons  in  any  way  interested  in  the  estate,  saving,  however, 
to  all  persons  laboring  under  any  legal  disability,  their  right 
to  vM>vefor  cause  to  reopen  and  examine  the  accot*»#,  or  to  pro- 
ceed by  a>ct%on  against  the  executor,  or  administrator,  either 
individually  or  upon  his  bond,  at  any  Ume  before  final  distri^ 
btjUion;  and  in  any  action  brought  by  any  such  person,  the 
allowance  and  settlement  of.  the  account  isi>rima/acie  evidence 
of  its  correctness. 

45  CaU  95. 

^  1639.  (N-.  S.)  Whenever  it  appears  to  the  court  on  any 
hearing  of  an  application  for  the  sale  of  real  property,  that 
it  would  be  for  the  interest  of  the  estate  that  personal  prop- 
erly of  the  estate,  or  some  part  of  such  property  should  be 
first  sold,  the  court  may  decree  the  sale  of  such  personal  prop- 
erty, or  any  part  of  it,  and  the  sale  thereof  shall  be  conducted 
in  the  same  manner  as  if  the  application  had  been  made  for 
the  sale  of  such  j^ersonal  property  in  the  first  instance. 

^  1640*  (N.  S.)  Pending  the  settlement  of  any  estate  on 
the  petition  of  any  party  interested  therein,  the  probate  court 
may  order  any  moneys  in  the  hands  of  the  executors  or  admin- 
istrators to  be  invested  for  the  benefit  of  the  estate  in  securi- 
ties of  the  United  States  or  of  this  state.    Such  order  can  only 
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be  made  after  publication  of  notice  of  the  petition  in  sogne 

newspaper  to  be  designated  by  the  judge. 

$  1068,  The  order  or  decree  may  be  made  on  the  petitioii 
of  the  executor  or  administrator,  or  of  any  person  interested 
in  the  estate.  Notice  of  tlw  application  must  he  given  hy  posir 
ing  or  publbQation  as  the  court  majf  directt  and  for  such  time 
as  may  he  ordered.  If  partition  be  applied  for  as  provided  in 
this  chapter,  the  decree  of  distribution  shall  not  divest  the 
court  of  jurisdiction  to  order  partition  unless  the  estate  is 
finally  closed. 

Pearson  r.  Pearson,  Oct.  T.,  1873. 

$  1698.  The  final  settlement  of  an  estate,  as  in  this  chapter 
provided,  shall  not  prevent  a  subsequent  issue  of  letter.^  testa- 
mentary or  of  administration,  or  of  administration  with  the 
will  annexed,  if  other  property  of  the  estate  be  discovered,  or 
if  it  become  necessary  or  proper  for  any  cause  that  letters 
should  be  again  issued. 

• 

$  1704%  Orders  and  decrees  made  hy  the  prdbaJte  court,  or 
(lie  judge  thereof,  need  not  recite  the  existence  of  facts,  or  the 
performance  of  ac^s  upon  which  the  jurisdiction  of  the  court  or 
judge  may  depend;  hut  it  shall  only  he  necessary  that  they  conr 
tain  the  mailers  ordered  or  adjudged,  except  as  otherwise  pro- 
vided in  this  title.  All  orders  and  decrees  of  the  court  or  judge 
must  be  entered  at  length  in  the  minute  book  of  the  court, 
and  upon  the  close  of  each  term  the  judge  must  sign  the 
minutes. 

$  1718.    People  tJ.  Almy,  July  T.,  1873. 

$  1718.  At  or  before  the  hearing  of  petitions  and  contests 
for  the  probate  of  wills;  for  letters  testamentary  or  of  admin- 
istration; for  sales  of  real  estate  and  confirmations  thereof; 
settlements,  partitions,  and  distributions  of  estates;  setting 
apart  homesteads;  and  all  oth6r  proceedings  where  all  the  par- 
ties interested  in  the  estate  are  required  to  bo  notified  thereof, 
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the  eourt  may,  in  He  discreUoni  appoint  some  competent  at- 
torney at  law  to  represent,  in  all  such  proceedings,  the  deyi- 
sees,  legatees,  heirs,  or  creditors  of  the  decedent,  who  are 
minors  and  haye  no  general  guardian  in  the  county,  or  who  are 
non-residents  of  the  state;  and  those  inter estM  who,  though 
they  are  neither  such  minors  or  non-residents,  are  unrepre- 
sented. The  order  must  specify  the  names  of  the  parties  for 
whom  the  attorney  is  appointed,  who  is  thereby  authorized  to 
represent  such  parties  in  all  such  proceedings  had  subsequent 
to  his  appointment.!  The  attorney  may  receive  a  fee  to  "be  fixed 
by  Hie  court  for  his  services,  which  must  be  paid  ou^  of  the 
funds  of  the  estate  as  necessary  expenses  of  administration, 
and  upon  distribution  may  be  charged  to  the  party  represented 
by  the  attorney.  If,  for  any  cause,  it  become  necessary,  the 
probate  court  may  substitute  another  attorney  for  the  one  first 
appointed,  in  which  case  the  fee  must  be  proportionately  divi- 
ded. The  nonrappointmeni  of  an  attorney  loiU  not  affect  the 
validity  of  any  of  the  proceedings^ 

43  Cal.  543. 

$  1719.  When  a  judgment  or  decree  is  made,  setting  apart 
a  homestead,  confirming  a  sale,  making  distribution  of  real 
properly,  or  determining  any  other  matter  ftffecting  the  title  to 
real  property,  a  certified  copy  of  the  same  must  be  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  the  property 
is  situated,  t 

$  irao.    Estate  of  Mullin,  Jan»y  T.,  1874. 

$1793,  (N.  S.)  Whenever  an  infant,  insane,  or  incompetent 
person  has  a  guardian  of  his  estate  residing  in  this  state,  personal 
service  upon  ihe  guardian  of  any  process,  notice,  or  order  of  the 
probate  coui't  concerning  the  estate  of  a  deceased  person,  in 
which  the  ward  is  interested,  is  equivalent  to  service  upon  the 
word;  and  it  is  the  duty  of  the  guardian  to  attend  to  the  in- 
terests of  the  ward  in  the  inatter.  Such  guardian  may  also 
appear  for  his  ward,  and  waive  any  process,  notice,  or  order  to 


.11'-  . 
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show  cftus&  which  an  adalt  or  a  person  of  soimd  mind  might 
do. 

I  Beconstbucted.  ] 

$  1787.  It  is  the  duty  of  every  public  administrator,  as 
soon  as  he  shall  receive  the  same,  to  deposit  with  ihe  counl7 
treasurer  of  the  county  in  which  the  probate  proceedings  are 
pending,  all  moneys  of  the  estate  not  required  for  the  current 
expenses  of  the  administration;  and  such  moneys  may  be 
drawn  upon  the  order  of  the  executor  or  administrator,  coun- 
tersigned by  the  probate  judge,  when  required  for  the  purpos- 
es of  administration.  It  shall  be  the  duty  of  the  county  treas- 
urer to  receive  and  safely  keep  all  such  moneys,  and  pay  them 
out  upon  the  order  of  the  executor  or  administrator,  when 
countersigned  by  the  probate  judge,  and  not  otherwise,  and  to 
keep  an  account  with  each  estate  of  all  moneys  received  and 
paid  to  him;  and  the  county  treasurer  shall  be  allowed  one 
per  cent,  upon  all  moneys  received  and  kept  by  him,  und  no 
greater  fees  for  any  services  herein  provided.  The  moneys 
thus  deposited  may,  upon  order  of  the  probate  court,  be  in- 
vested pending  the  proceedings,  in  securities  of  the  United 
States,  or  of  this  state,  when  such  investment  is  deemed  by  the 
court  to  be  for  thd  best  interests  of  the  estate.  After  a  final 
settlement  of  the  affidrs  of  any  estate,  if  there  be  no  heirs  or 
other  claimants  thereof,  the  couniy  treasurer  shall  pay  into  the 
state  treasury  all  moneys  and  effects  in  his  hands  belonging  to 
the  estate,  upon  order  of  the  probate  court,  and  if  any  such 
moneys  and  effects  escheat  to  the  state,  they  must  be  disposed 
of  as  other  escheated  estates. 

^  174:7.  The  probate  judge  of  each  county,  when  it  afppesTB 
necessary  or  convenient,  may  appoint  guardians  for  the  persons 
and  estates,  or  either,  or  both  of  them,  of  minors  who  have  no 
guardian  legally  appointed  by  will,  or  deed,  and  who  are  in- 
habitants or  residents  of  the  couniy,  or  who  reside  without  the 
state  and  have  estate  within  the  county.  Such  appointment 
may  be  made  on  the  petition  of  a  relative  or  other  person,  in 
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betiaif  of  such  minor.  Before  maiking  the  appointment,  the 
judge  must  cause  such  notice  as  he  deems  reasonable  to  be 
given  to  the  relatives  of  the  minor  residing  in  the  county,  and 

to  any  person  Jiaving  care  of  such  minor.! 
Tide  §  246  Civil  Code. 


^  1T58.     Vide  i  726  Civil  Code, 

$  1754.     Vide  $  981  Penal  Code. 

^  1764..    45  Cal.  17^. 

$  1766.  (N.  S.)  Any  person  who  has  been  declared  in- 
sane, or  the  guardian  or  «nj  relative  of  such  person,  within 
the  third  degree,  or  any  friend  may  apply  by  petition  to  the 
probate  judge  of  the  county  in  which  he  was  declared  insane, 
to  have  the  fact  of  his  restoration  to  capacity  judicially  deter- 
mined. The  petition  shtJl  be  verified,  and  shall  state  that  such 
person  is  then  sane.  Upon  receiving  the  petition,  the  judge 
must  appoint  a  day  for  the  hearing,  and,  if  the  petitioner  I'e- 
quest  it,  shall  order  an  investigation  before  a  jury,  which  shall 
be  summoned  and  impaneled  in  the  same  manner  as  juries  are 
sammoned  and  impaneled  in  other  cases  in  the  probate  court. 
The  judge  shall  cause  notice  of  the  trial  to  be  given  to  liie 
guardian  of  the  petitioner,  if  there  be  a  guardian,  and  to  his 
or  her  husband  or  wife,  if  there  be  one,  and  to  his  or  her 
father  or  mother,  if  living  in  the  county.  On  the  trial,  the 
guardian  or  relative  of  the  petitioner,  and,  in  the  discretion  of 
the  judge,  any  other  person,  may  contest  the  right  of  the  pe- 
titioner to  the  relief  demanded.  Witnesses  may  be  required 
to  aj^ar  and  testify,  as  in  other  cases,  and  may  be  called  and 
examined  by  the  judge  of  his  own  motion.  If  it  be  found  that 
the  petitioner  be  of  sound  mind  and  capable  of  taking  care  of 
himself  and  his  property,  his  restoration  to  capacity  shall  be 
adjudged,  and  the  guardianship  of  such  person,  if  such  person 
be  not  a  minor,  shall  cease. 


((  1798-1930  AMEINDMENTS  1873-4.  8^ 

^  1798.  The  application  must  be  made  npon  ten  days'  no- 
tice to  the  resident  executor,  administrator  or  guardian,  if 
there  be  such,  and  npon  such  application  the  non-resident 
guardian  must  produce  and  file  a  certificate,  under  the  hand  of 
the  clerk  and  seal  of  the  court  from  which  his  appointment 
was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  api>ointm6nt; 

2.  That  ho  has  entered  upon  the  discharge  of  his  duties; 

3.  That  he  is  entitled,  by  the  laws  of  the  state  of  his  appoint- 
ment, to  the  possession  of  the  estate  of  his  ward;  or  mustpro^ 
duce  and  fie  a  cerilficaie  under  the  hand  and  seal  of  the  clerk 
of  the  court  liaving  jurisdiction  in  the  country  of  his  Tesidence 
of  the  estates  of  persons  under  guardianship^  or  of  the  higJiest 
court  of  such  country,  that  hy  the  laws  of  such  country  t?ie  ap- 
pltoant  is  entitled  to  tJie  custody  of  the  estate  of  his  ward  tcitfi- 
out  the  appointment  of  any  court. 

Upon  such  application,  unless  good  cause  to  the  contrary  is 
shown,  the  probate  judge  must  make  an  order  granting  to  such 
guardian  leave  to  take  and  remove  the  property  of  his  ward  to 
the  stats  or  place  of  his  residence,  which  is  authority  to  him 
to  sue  for  and  receive  the  same  in  his  own  name,  for  the  use 
and  benefit  of  his  ward. 

^  1898.    There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

8.  Prima  facie,  partial,  satisfactory,  indispensable  and  con- 
clusive. 

$  1899.  Primary  evidence  is  that  land  of  evidence  which, 
under  every  possible  circumstance ,  affords  iJie  greatest  certainty 
of  the  fact  in  question.  Thus,  a  written  instrument  is  itself 
the  best  possible  evidence  of  its  existence  and  contents. 

$  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument  or  oral  evidence  of 
its  contents  is  secondary  evidence  of  the  instrument  and  con- 
tents. 
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$  1833.  Prima  fade  evidence  is  that  which  suffices  for  the 
proof  of  a  particular  fact,  until  contradicted  and  overcome  by 
other  evidence.  For  example:  the  ceiiificate  of  a  recording 
officer  is  prima  fade  evidencp  of  a  record,  but  it  may  after- 
wards be  rejected  upon  proof  that  there  is  no  such  record. 

$  1848.  The  rights  of  a  party  cannot  be  prejudiced  by  the 
declaration,  act  or  omission  of  another,  except  by  virtue  of  a 
particular  relation  between  them;  therefore,  proceedings 
against  one  cannot  affect  another. 

$  1851.  And  where  the  question  in  dispute  between  the 
parties  is  the  obligation  or  duty  of  a  third  person,  whatever 
would  be  the  evidence  for  or  against  such  person  is  prima 
fade  evidence  between  the  parties. 

$  1855.  There  can  be  no  evidence  of  the  contents  of  a  writ- 
ing, other  than  the  writing  itself,  except  in  the  following 
cases: 

1.  When  the  original  haft  been  lost  or  destroyed;  in  which 
case  proof  of  the  loss  or  destruction  must  first  be  made; 

2.  When  the  original  is  in  the  possession  of  the  party  against 
whom  the  evidence  is  offered,  and  he  fails  to  produce  it  after 
reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in  the 
custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified  copy 
of  {he  record  is  made  evidence  by  this  Code  or  oilier  statute; 

5.  When  the  original  consists  of  numerous  accounts  at  other 
documents,  which  cannot  be  examined  in  court  without  great 
loss  of  time,  and  the  evidence  sought  from  them  is  only  the 
general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a  copy 
of  tho  original,  or  of  the  record,  must  be  produced;  in-  those 
mentioned  in  subdivisions  one  and  imo,  either  a  copy  ot  oral 
eyidenca  of  the  contents, 
c.  c.  p. — '^X 
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$  1856.     Vide  $$  1625,  3399  and  3401,  CIyU  (3odG. 
$  1857.     Tide  $  1646,  Civil  Code. 
$  1858.     Fu2e  $$  1638,  I639«nd  1641,  Civil  Code. 

$  1860.     Fide  $  1647,  CivU  Code. 

$  1861.     Vide  $$  1644  and  1645,  Civil  Code, 

$  186a.     Vide  ^  1651,  CivU  Code 

$  1864.     F{(2e  $$  1649  and  1654,  CivU  Code. 

$  1865.     Vide  $  3143,  CivU  Code, 

$  1870.  Subdivision  2,  42  Cal.  Subdivision  4,  44  Gal.  433. 
Subdivision  8,  44  Cal.  269. 

^  1880.    The  foUowing  person^cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their, 
production  for  examination^ 

2.  ChUdren  under  ten  years  of  age,  who  appear  incapable 
of  receiving  just  impressions  of  the  facts  respecting  which  they 
are  examined,  or  of  relating  them  truly; 

3.  Parlies  to  an  action  or  proceeding ,  or  in  whose  behalf  an 
a4Mon  or  proceeding  is  prosecutedy  a^avnat  an  executor  or  an. 
administrator,  upon  a  claim  or  demand  against  the  estate  of' 
the  deceased, 

$  1881.     Vide  $  1322,  Penal  Code.  c\a  Cv.vooxncJjlA-  . 

$  1893.  Every  pubUo  officer  having  the  custody  of  spubUc 
writing,  which  a  citizen  has  a  right  to  inspect,  is  bound  to  give 
him,  on  demand,  a  certified  copy  of  it,  on  payment  of  the  legal 
fees  therefor,  and  such  copy  is  admi8sH>le  as  evidence  in  Hke 
cases  and  with  like  lefect  as  the  original  writing. 
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^  1901.  A  copy  of  the  vyriiten  law  or  other  public  writing 
of  any  state  or  country,  attested  hy  the  certificate  of  the  officer 
having  charge  of  the  original,  under  the  public  seal  of  the  state 
or  couTitry,  is  admissible  as  evidence  of  such  law  or  icriting. 

^  1906.  A  judicial  record  of  a  foreign  country  may.be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the  court 
annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal  keeper  of 
tlie  record,  with  the  seal  of  his  office  annexed,  if  there  be  a 
seal,  together  with  a  certificate  of  the  chief  judge,  or  presiding 
magistrate,  that  the  person  making  the  attestation  is  the  clerk 
of  the  court  or  the  legal  keeper  of  the  record,  and,  in  either 
case,  that  the  signature  of  such  person  is  genuine,  and  thatthe 
attestation  is  in  due  form.  The  signature  of  the  chief  judge 
or  presiding  magistrate  must  be  authenticated  t  by  the  certifi- 
cate of  the  rninister  or  embassador,  or  a  consul,  vice  consul,  or 
coiisular  agent  of  the  Vnited  States  in  such  foreign  country. 

^  1908.  The  effect  of  a  judgment  or  final  order  in  an  action 
or  special  proceeding  before  a  court  or  judge  of  this  state, 
or  of  the  United  States,  having  jurisdiction  to  pronounce  the 
judgment  or  order,  is  as  follows: 

1.  In  case  of  a  judgment  or  order  against  a  specific  thing, 
or  in  respect  to  the  probate  of  a  will,  or  the  administration  of 
the  estate  of  a  decedent,  or  in  respect  to  the  personal,  political, 
or  legal  condition  or  relation  of  a  particular  person,  the  judg- 
ment or  order  is  conclusive  upon  the  title  to  the  thins,  the  wiH, 
or  administration,  or  the  condition  or  relation  of  the  person; 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the 
matter  directly  adjudged,  conclusive  between  the  parties  and 
their  successors  in  interest  by  title  subsequent  to  the  com- 
mencement of  the  action  or  special  proceeding,  litigating  for 
the  same  tiling  under  the  same  title  and  in  the  same  capacity, 
provided  theij  have  notice,  actual  or  constructive,  of  the  pen- 
dency of  the  action  or  proceeding. 

$  1918.  Other  official  docameots  may  be  proved,  as  fol- 
lows: 
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1.  Acts  of  the  execntive  of  this  state,  hy  the  records  pf  the 
state  department  of  the  state;  and  of  the  United  States,  hy  the 
records  of  the  state  department  of  the  United  States,  certified 
hy  the  heads  of  those  departments  respectively.  They  may 
also  he  proved  by  public  documents  printed  by  order  of  the 
legislature  or  congress,  or  either  house  thereof; 

2 .  The  proceedings  of  the  legislature  of  this  state,  or  of  con- 
gress, by  the  journals  of  those  bodies  respectively,  or  either 
house  thereof,  or  by  published  statutes  or  resolutions,  or  by 
copies  certified  by  the  clerk  or  printed  by  their  order; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the  leg- 
islature of  a  sister  state,  in  the  same  manner. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  leg- 
islature of  a  foreign  country,  by  journals  published  by  their 
authority,  or  commonly  received  in  that  country  as  such,  or  by 
a  copy  certified  under  the  seal  of  the  country  or  sovereign,  or 
by  a  recognition  thereof  in  some  public  act  of  the  executive  of 
the  United  States; 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a 
board  or  department  thereof,  by  a  copy,  certified  by  the  legal 
keeper  thereof,  or  by  a  printed  book  published  by  the  authority 
of  such  corporation; 

6.  Documents  of  any  other  class  in  this  state,  by  the  origi- 
nal, or  by  a  copy,  certified  by  the  legal  keeper  thereof; 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof,  to- 
gether with  the  certificate  of  the  secretary  of  state,  judge  of  the 
supreme,  superior,  or  county  courts  or  mayor  of  a  city  of  such 

,  state,  that  the  copy  is  duly  certified  by  the  officer  having  the 
legal  custody  of  the  original; 

8.  Documents  of  any  other  class  in  a  foreign  country,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof, 
with  a  certificate,  under  seal,  of  the  country  or  sovereign,  that 
the  document  is  a  valid  and  subsisting  document  of  such 
country,  and  that  the  copy  is  duly  certified  by  the  officer  having 
the  legal  custody  of  the  original; 

9.  Documents  in  the  d^artmenis  of  the  United  States  gov^ 
emmerU,  by  the  certificate  of  the  legal  custodian  thereof. 
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$  19590.  Entries  in  public  or  otlier  official  books  or  records, 
made  in  the  performance  of  his  duty  by  a  public  officer  of  this 
state,  or  by  another  person  in  the  performance  of  a  duty  speci- 
ally enjoined  by  law,  are  prima  facie  evidence  of  the  facts 
stated  therein. 


[  Reconsteucted.  ] 

$  1933.  Whenever  a  copy  of  writing  is  certified  for  the 
purpose  of  evidence,  the  certificate  must  state  in  substance 
that  the  copy  is  a  correct  copy  of  the  original,  or  of  a  specified 
part  thereof,  as  the  case  may  be.  The  certificate  must  be  un- 
der the  official  seal  of  the  certifying  officer,  if  there  be  any,  or 
if  he  be  the  clerk  of 'a  court  having  a  seal,  under  the  seal  of 
such  court. 

$  1934.  The  provisions  of  the  preceding  sections  of  this 
article  applicable  to  the  public  writings  of  a  sister  state,  are 
equally  applicable  to  the  public  writings  of  the  Vnited  States, 
or  a  territory  of  the  United  States. 

$  1996.  An  CLtry  made  by  an  officer,  or  board  of  officers, 
or  under  the  direction  and  in  the  presence  of  either,  in  the 
course  of  official  duty,  is  prima  facie  evidence  of  the  facts 
stated  in  such  entry. 

$  1931.  A  public  seal  in  this  state  is  a  stamp  or  impression 
madet  &V  a  puhlic  officer  with  an  instilment  provided  by  law, 
to  test  the  execution  of  an  official  or  public  document,  upon  Hie 
paper,  or  upon  any  substance  attached  to  the  paper,  lohich  is 
capable  of  ^receiving  a  visible  impression.  A  private  seal  may 
be  made  in  the  same  manner  by  any  insti*um£nt,  or  it  may  be 
made  by  the  scroU  of  a  pen,  or  by  vyriting  the  word  ''seal" 
against  the  signature  of  the  writer.  A  scroll  or  other  sign, 
made  in  a  sister  state  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  statl. 
Vide  ^  1638,  Civil  Code. 
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$  1933.  There  87uia  he  ru>  difference  hereafter,  inihMsteUe, 
"beivoeen  sealed  and  unsealed  writmgs.  A  vjrUing  under  eeal 
may  therefore  he  changedf  or  aJUogether  diecharged,  hy  a  tori- 
ling  not  under  seal. 

Vide  §  1629,  Civil  Code. 


$  1936,  Historical  works,  books  of  science  or  art,  and  pub- 
lished maps  or  charts,  when  made  by  persons  indifferent  be- 
tween the  parties,  Bxe  prima  facie  evidence  of  facts  of  general 
notoriety  and  interest. 

$  1937.    U  Gal.  269. 

[Beookstbttoted.  ] 

$  1940.    Any  writing  maybe  proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
the  maker;  or, 

8.    By  a  subscribing  witness^ 

^  1944.  Evidence  respecting  the  handwriting  may  also  be 
given  by  a  comparison,  made  by  the  witness  or  the  jur^,  with 
writings  admitted  or  treated  as  genuine  by  the  party  against 
whom  the  evidence  is  offered,  or  proved  to  he  genuine  to  t?ie 
satisfaction  of  the  Judge, 

^  1940.  The  entries  and  other  writings  of  a  decedent,  made 
at  or  near  the  time  of  the  transaction,  and  in  a  position  to 
know  the  facts  stated  therein,  may  be  read  as  prima  facie  evi- 
dence of  the  facts  stated  therein,  in  the  following  cases: 

1.  When  the  entry  was  made  against  the  interest  of  the  per- 
son making  it; 

2.  When  it  was  made  in  a  professional  capacity  and  in  the 
ordinary  course  of  professional  conduct; 

8.  WJien  it  waa  made  in  the  performance  of  a  duty  specially 
enjoined  hy  law,      •  ' 


t 

I 
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^  1948.  Every  private  'writing,  except  last  mils  and  testa- 
ments, maybe  acknowledged  or  proved  and  certified  in  the 
manner  provided  for  the  acknowledgment  or  proof  of  convey- 
ances of  real  property,  and  the  certificate  of  such  acknowledg- 
ment or  proof  is  prima  facie  evidence  of  the  execution  of  the 
writing,  in  the  same  manner  as  if  it  were  a  conveyance  of  real 
property. 

$  1949  of  said  Code  is  repealed. 

$  1950.  The  record  of  a  conveyance  of  real  property,  or 
any  other  record,  a  transcript  of  which  is  admissible  in  evi- 
dence, must  not  be  removed  from  the  office  where  it  is  kept, 
except  upon  the  order  of  a  court,  in  ca^es  where  the  inspect  ion 
of  Ihe  record  is  shown  to  he  essentiai  to  the  just  determination 
of  the  cause  or  proceeding  pending^  or  where  ihe  court  is  held 
in  the  same  building  wUh  such  office, 

^  1951.  (N.S.)  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  and oertlfled,  as  provided  in 
the  Civil  Code,  may,  together  with  the  certificate  of  acknowledg- 
ment or  proof,  be  read  in  evidence,  in  an  action  or  proceeding, 
without  further  proof;  and  a  certified  copy  of  the  record  of  such 
conveyance  or  instrument  thus  acknowledged  or  proved,  may 
also  be  read  in  evidence,  with  the  like  effect  as  the  original,  on 
proof,  by  affidavit,  or  otherwise,  that  the  original  is  not  in  the 
possession  or  under  the  control  of  the  party  producing  the 

certified  copy. 

I 

$  196a.  Subdivision  3,  43  Gal.  526, 597;  U  Cal.  162;  45  Cal. 
223.  Subdivision  G,  41  Cal.  221,  232,  29S;  42  Cal.  368;  43  Cal. 
?6,  210,  306;  44  Cal.  292;  45  Cal.  128,  439,  485. 

^  1969.  A  last  will  and  testament,  except  a  nuncupative 
wUltf  is  invalic^,  unless  it  be  in  writing  and  executed  with  such 
formalltltis  as  are  required  by  law.  When,  therefore,  such  a 
will  is  to  bo  shown,  tho  instrument  itself  must  be  produced, 
or  secondary  evidenoo  of  its  contents  bo  given. 
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$  1970.    A  written  will  cannot  be  reroked  or  altered  other* 
wise  than  as  provided  in  the  OivU  Code, 
F2d0  Civil  Code,  f  1202. 

$  1971.     Vide  ^  852  and  1091,  Civil  Code. 
$  1973.     Vide  $$  1135  and  2309,  Clyil  Code. 

Subdivision  1,  43  Gal.  609;  Fid«  i  1624. 
Subdivision  3,  Vide  %%  178  and  1621.  Civil  Code. 
Subdivision  5, 43  CaL  459 ;  44  Gal.  591 ;  45  CaL  78. 

$  soil.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  with  the  court 
or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed  with  the 
clerk  of  the  county  where  the  newspt^r  is  printed.  In  either 
case  the  original  affidavit,  or  a  copy  thereof,  certified  by  the 
fudge  of  (he  court  or  clerk  having  it  in  custody,  is  prima  facie 
evidence  of  the  facts  stated  therein. 

$  9013.  An  affidavit  taken  in  another  state  of  the  United 
States,  to  be  used  in  this  state,  may  be  taken  before  a  commis- 
sioner appointed  by  the  governor  of  this  state  to  take  affidavits 
and  depositions  in  such  other  state,  or  before  any  Twtarypvblio 
in  another  statCf  or  before  any  judge  or  derk  of  a  court  of 
record  having  a  seal. 

(  9014.  An  affidavit  taken  in  a  foreign  country  to  be  used 
in  this  state,  may  be  taken  before  an  embassador,  minister, 
consul,  vice  consul,  or  consular  agent  of  the  United  States,  or 
before  any  judge  of  a  court  of  record  having  a  seal,  in  such 
foreign  country. 

$  9094,  The  deposition  of  a  witness  out  of  this  state  may 
be  taken  upon  commission  issued  from  the  court,  under  the 
seal  of  the  court,  upon  an  order  of  the  judge  or  court,  or 
county  judge,  on  the  application  of  either  party,  upon  five  days 
previous  notice  to  the  other.  If  issued  to  any  place  within 
the  United  States,  it  may  he  directed  to  a  person  agreed  upon 
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by  the  parties,  or  if  they  do  not  agree,  to  any  judge  or  justice 
of  the  peace,  or  commissioner,  selected  by  the  officer  issuing 
it.  If  issued  to  any  country  out  of  the  United  States,  it  Tnay 
he  directed  to  a  miniMer,  eniba^adort  consiUf  vice  consul,  or 
consular  agent  of  the  United  States  in  such  country,  or  to  a/ny 
person  agreed  upon  by  (he  partiies, 

$  2031.    43  Cal.  485. 

$  »050.    42  Cal.  301. 

$  a051.    41  Cal.  66;  44  CaL  452. 

$  a074.    41  Cal.  133. 

$  a07r.  The  following  are  the  rules  for  construing  -the 
descriptive  part  of  a  conveyance  of  real  property,  when  the 
construction  is  doubtful  and  there  are  no  other  sufficient  cir- 
cumstances to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  particu- 
lars in  the  description,  the  addition  of  others  which  are  indef- 
inite, unknown  or  false,  does  not  frustrate  the  conveyance, 
but  it  is  to  be  construed  by  the  first  mentioned  particulars; 

2.  When  permanent  and  visible  or  ascertained  boundaries 
or  monuments  are  inconsistent  with  the  measurement,  either 
of  lines,  angles  or  surfaces,  the  boundaries  or  monuments  are 
paramount; 

3.  Between  different  measurements  which  are  inconsistent 
with  each  other,  that  of  angles  is  paramount  to  that  of  surfaces, 
ajid  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the  road 
or  the  thread  of  the  stream  are  included  in  the  conveyance, 
except  where  the  road  or  thread  of  the  stream  is  held  under 
another  title; 

5.  When  tide  water  is  the  boundary, the  rights  of  the  grantor 
to  ordinary  high-water  mark  are  included  in  the  conveyance. 
When  a  navigable  lake,  where  tliere  is  no  tide,,  is  (lie  boundary. 
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ike  rights  of  die  grantor  to  low-water  mark  are  inc^M/ded  in  the 
eonveyar^e; 

6.  When  the  description  refers  to  a  map,  and  thatreferenoe 
is  inconsistent  with  other  particulars,  it  controls  them  if  it  ap- 
pear that  the  parties  acted  with  reference  to  the  map;  other- 
wise, the  map  is  subordinate  taother  definite  and  ascertained 
particulars. 

42  CaL  326;  43  Cal.  171,  219;  44  CaL  122. 

(  aoy9.    41  Cal.  103. 

(  308^  The  applicant  must  produce  to  a  district  judge  or 
a  county  judge,  a  petition,  yerified  by  the  oath  of  the  appli- 
qant,  stating: 

.  1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a 
court  in  this  state,  and,  in  such  case,  the  names  of  the  persons 
whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the 
titlq  to  property  in  which  he  is  interested,  or  to  establish  mar- 
riage, descent,  heirship,  or  any  other  matter  which  it  may 
hereafter  become  material  to  establish,  though  no  suit  may  at 
the  time  be  anticipated,  or,  if  anticipated,  he  may  not  know 
the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to  be 
proved. 

The  judge  to  whom  s^ch  petition  is  presented,  must  make 
an  order,  allowing  the  examination,  and  designating  the  officer 
hefore  wliom,  the  same  must  he  taken,  and  prescribing  the  notice 
to  bo  given,  which  notice,  if  the  parties  expectant  are  known 
and  reside  in  this  state,  must  be  personally  served,!  and  if 
unknown,  such  notice  must  be  served  on  the  clerk  of  the 
couQty  v/here  the  property  to  be  aflfected  by  the  evidence  is 
situated,  or  the  judge  making  Vie  order  resides,  as  may  he  di- 
rected hy  him,,  and  hy  puhlication  thereof  in  some  newspaper 
to  be  designated  by  the  judge,  for  the  same  pei-iod  required  for 
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ffie  pt/bUcaHon  of  summons.  The  judge  must  also  designate 
in  his  order  the  clerk  of  the  county  to  whom  the  depositions 
must  he  returned  when  taken. 


[Beoonstbuoted.  ] 

$  2085.  The  person  ftppointed  by  the  judge  to  take  the  de- 
positions is  authorized,  if  a  resident  of  this  state,  on  receiving 
a  copy  of  the  order  of  the  judge,  and  of  the  notice  prescribed 
in  the  last  section,  with  proof  of  its  personal  serrice  or  publi- 
cation; or,  if  a  resident  without  the  state,  on  receiving  the 
commission  mentioned  in  the  next  Section,  with  proof  of  like 
service  of  publication  of  the  notice;  to  take  the  deposition  of 
the  witness  named  in  the  order  of  the  judge,  or  in  the  com- 
mission, or,  if  more  than  one  witness  is  thus  named,  of  such 
of  them  as  appear  before  him,  at  the  time  designated,  and  the 
taking  of  the  same  may  be  continned  from  time  to  time. 


$  3086.  The  examination  must  be  by  question  and  answer, 
and  if  the  testimony  is  to  be  taken  in  another  state,  it  must  be 
taken  upon  a  commission  to  "be  issued  by  the  judge  allowing  the 
eTxuminatUmy  under  the  seal  of  the  court  of  which  Tie  is  judge, 
and  upon  interrogatories,  to  be  settied  in  the  same  manner  as 
in  cases  of  depositions  taken  under  commission  in  pending 
actions,  unless  the  parties  expecton^,  if  jbaoton,  otherwise  agree. 
If  such  parties  are  unknown,  notice  of  the  settlement  of  the 
interrogatories  shaU  he  published  in  tome  newspaper  for  such 
tim£  as  the  judge  may  designate.  The  deposition,  when  com- 
pleted, must  be  carefully  read  to  and  subscribed  by  the  witness, 
then  certified  by  the  officer  or  person  takmg  the  same,  and  shall 
then  he  sealed  up  and  delivered  or  transmitted  to  the  clerk  of 
the  county  designated  in  the  order  of  the  judge  allowing  the  ex- 
amination, who  shaUJUe  the  sarvie  when  received.  The  judge 
allowing  the  examination,  shaU Jfle  with  the  clerk  the  order  for 
the  examination,  the  petition  on  which  the  same  was  granted^ 
withproof  of  service  of  the  order  and  notice. 
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$  soar.  The  petition  and  orders  and  papers  filed  by  ike 
judge  as  provided  in  ^  2086,  or  a  certified  Gopy  thereof,  are 
pHina  facie  evidence  of  the  facts  stated  therein  to  show  com- 
pliance with  the  provisions  of  this  chapter. 


$  ^088.  If  a  trial  be  had  between  tiie  parties  nazn£d  in'the 
petition  as  parties  expectant,  or  their  suecessors  in  interest,  or 
between  aoy  parties  wherein  it  maybe  material  to  establish  the 
facts  which  such  depositions  prove,  or  tend  to  prove,  npon 
proof  of  the  death,  or  insanity  of  the  witnesses,  or  that  they 
cannot  he  founds  or  are  "dnable,  by  reason  of  age  or  oilier  in- 
firmity to  give  their  testimony, ihe  depositions  or  copies  thereof 
may  be  used  by  either  party,  subject  to  all  legal  objections; 
but  if  the  parties  attended  at  the  examination,  no  objection  to 
the  form  of  an  interrogatory  can  be  made  at  the  trial,  unleis 
the  same  wad  stated  at  the  examinfttion. 

[  Reconstructed.  1 

^  2094^  An  oath,  or  affirmation,  in  an  action  or  proceed- 
ing, may  be  administered  as  follows,  the  person  who  swears,  or 
affirms,  expressing  his  assent  when  addressed  in  the  following 
form:  "You  do  solemnly  'swear  (or  affirm,  as  the  case  may 
be) ,  that  the  evidence  you  shall  give  in  this  issue  (or  matter) , 

pending  between •  and ,  shall  be  the  truth,  the  whole 

truth,  and  nothing  but  the  truth,  so  help  you  God.' 


a 


$  aiOl.  All  questiots  of  fact,  w?iere  ihe  trial  is  by  jury, 
other  than  those  mentioned  in  the  next  section,  are  to  be  deci- 
ded by  the  jury,  and  all  evidence  thereon  is  to  be  addressed  to 
them,  except  when  otherwise  provided  by  this  Code. 

$  2104.  (N.  S.)  Whenever  moneys  are  paid  into  or  de* 
posited  in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially  authorized 
by  his  appointment  in  writing  to  receive  the  same.  He  must, 
unless  otherwise  directed  by  law,  deposit  it  with  the  oouniy 
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treasurer,  to  be  held  by  him  subject  to  the  order  of  the  court. 
The  treasurer  shall  keep  each  fund  distinct,  and  open  an  ac- 
count with  each.  Such  appointment  shall  be  filed  witli  the 
county  treasurer,  who  shall  exhibit  it  and  give  to  each  i)eison 
applying  for  the  same  a  certified  copy  of  the  same.  It  shall  be 
in  force  until  a  revocation  in  writing  is  filed  with  the  county 
treasurer,  who  shall  thereupon  write  "revoked,"  in  ink,  across 
the  face  of  the  appointment. 

All  provisions  of  law  inconsigtent  with  the  provisions  of  this 
act  are  hereby  repealed;  bat  no  rights  acquired  or  proceedings 
taken  under  the  provisions  repealed  shall  be  impaired,  or  in  any 
manner  affected  by  this  repeal;  and  whenever  a  limitation  or 
period'of  time  prescribed  by  such  repealed  provisions  for  ac- 
quiring a  right  or  barring  a  remedy,  or  for  any  other  purpose, 
has  begun,  to  run  before  this  act  takes  effect,  and  the  same  or 
any  other  limitation  is  prescribed  by  this  act,  the  time  which 
shall  have  run  when  this  act  takes  effect  shall  be  deemed  part 
of  the  time  prescribed  by  this  act. 

This  act  takes  effect  on  the  first  day  of  July,  1874. 
Approved  March  24, 1874. 

An  act  concerning  service  of  summons  upon  absent  defend* 
ants  by  publication,  approved  March  15, 1872,  is  repealed.  (In 
effect  March  20,  1874.) 

0.  0.  p.— T» 


[An  Aaeoneerninjt actions  for  liba anifXanier. 

SEcnoir  1.  In  aa  action  for  libel  or  eUnder  iStm  Clerk  sbaU. 
before  issning  the  Bummons  therein,  require  a  written  under- 
tiadng  on  the  part  of  the  plaintiff  in  the  son  of  fire  hundred 
(600)  doUan,  with  at  least  two*  competent  and  sufficient  sore- 
ties,  specifying  their  ooenpations  and  residences,  to  the  effeet 
that  if  the  addon  be  dismissed  or  the  defendant  recover  judg- 
ment, that  they  will  pay  such  costs  and  charges  as  may  be 
awarded  against  the  i^aintiff^  by  judgment  or  in  the  progress 
of  the  action,  or  on  an  appeal,  not  exceeding  the  sum  specified 
in  the  undertaking.  An  actioD  Inrought  without  filing  the  un- 
dertaking  reqiured  shall  be  dismissed. 

Seo.  2.  ISach  of  the  sureties  on  the  undertaking  mentioned 
in  the  first  section  shall  annex  to  the  same  an  affidavit  that  he 
is  a  resident  and  honseh<dder  or  freeholder  within  the  coun- 
ty, and  is  worth  douUe  the  amount  specified  in  the  undertak- 
ing, over  and  above  all  his  just  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution. 

Sec.  3.  Within  ten  days  after  the  service  of  the  summons 
the  defendants  or  either  of  them  may  give  to  the  plaintiff  or 
his  attorney  notice  that  they  or  he  except  to  the  sureties  and 
require  their  justification  before  a  Judge  of  the  Court  or 
County  Judge,  at  a  specified  time  and  place,  the  time  to  bo 
not  less  than  five  nor  more  than  ten  days  tb»:eafter,  except  by 
consent  of  parties.  The  qualifications  of  the  sureties  shall  be 
as  required  in  their  affidavits. 

Seo.  4.  For  the  purpose  of  justification  each  of  the  sure* 
ties  shall  attend  before  the  Judge  at  the  time  and  place  men- 
tioned in  the  notice,  and  jnay  be  examined  on  oath  touching 
his  sufficiency  in  such  manner  as  the  Judge  in  his  discretion 
^ball  think  proper.  The  examination  shall  be  reduced  to 
writing  if  either  party  desires  it. 

Seo.  5.  If  the  Judge  find  the  undertaking  sufficient,  he 
f  hall  annex  the  examination  to  the  undertaking  and  indorse 
his  approval  thereon.  If  the  sureties  fail  to  appear,  or  the 
Judge  finds  the  sureties  or  either  of  them  insufficient,  he  shall 
order  a  new  undertaking  to  be  given.  The  Judge  may  also  at 
any  time  order  a  new  or  additional  imdertaking  upon  proof 
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that  the  fiureties  have  become  insufficient.  In  case  a  new  or 
additional  undertaking  is  ordered,  all  proceedings  in  the  case 
«hall  be  stayed  antil  such  undertaking  is  executed  aad  filed, 
with  the  approyal  of  the  Judge. 

Sec.  6.  If  the  undertaking  as  required  be  not  filed  in  five 
i3ays  after  the  order  therefor,  the  Judge  or  Court  shall  order 
the  action  to  be  dismissed. 

Sbc.  7.  In  case  plaintiff  recoyers  judgment,  he  shall  9»e  «1- 
iowed  as  costs  one  hundred  (100)  dollars,  to  coyer  counsel 
fees,  in  addition  to  the  other  costs.  In  case  the  action  is  dis- 
missed, or  the  defendant  recover  judgment,  he  shall  be  al- 
lowed one  hundred  (100)  dollars,  to  coyer  counsel  fees,  in 
addition  to  the  other  costs,  and  judgment  therefor  shall  be 
entered  accordingly.— Approved  March  33, 1872.  Stat  1871-2, 
J9,  633..1 
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